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SOHEDTILE 


OF  STATE  RBPOKTS  FKOH  WHICH  OABES  HATX  BBBN  SELECTXD 

FOR  THE  AMBHICAK  REPORTS. 


The  Tolnmes  of  State  Reports    are  in  parenthesis,  and  the  Tolnmes  of 
Ainericin  Reports  in  heKvy  letter- 
Alabama  (44)  4;  (45)  8;  (4fi)  J;  (47)  11;  (48)  17;  (49,50)  20;  (51,  52)  88; 

(53,  54)  26 ;  (56. 5fl)  28 ;  (58)  29 ;  (59, 60)  81 :  (61)  82  ;  (62)  84 ;  (63)  86 ; 

(64}  8S;  (eS)  89;  (66)41;  (67)  42;  (68,  69)44;  (71)46;  (73)47; 

(TS,  74}  4«. 
iikt.mK(25)  4;  (26)  7;   (27)  11;  (28)18;  (29,30)  21;  (31)  26;  (32)  2«  ; 

(33)  84;  (34)  86;  (35)87;  (36)  88;  (37)  40;  (88)  42;  (89)  48;  (40, 

41,  43)  is. 
B«ter(Teim.)  (1)  25;  (2)  no  oases;   (3,4)27;   (5)80;    (6,7)82;   (8)86; 

(9)40. 
Boah(KT.)  (7)S;(S)  8;  (9)  15;  (10)  19;  (11)21 ;  (12)  88;  (13)26;  (14)29. 
Oilitoroia  (39)  2;   (40)  8;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21;  (52)28;  (53)  81 ;  (54)85;  (55)  86;  (36)88;  (57)40; 

(58)41;  (59>  48;  (60.  61)44;  (62)  45;(fi8,  64)49. 
Colorado  (I)  it ;    (2,  3)  25  ;  (4)  84 ;  (S)  40 ;  (6)  4.> ;  (7)  49. 


Connecticut  (:;r,(  4;    (37,38)9;     (39)12;    (40)16;    (41.42)19;    (43)21; 

(44)211;  (45)20;    (46)88;  (47)  86;  (48)  40;  (49)  44;  (60)  47. 
Florida  (13)  7:  (14)  14;  (15)21;  (16)  2«;  (17)  86;  (18)48;  (19)46. 


Seo^(40)  i:  (■il.42)6;  (43,  44)9;  (45,46)  12;  (47,  48,49,60)16;  (61, 

52,53,01,55,56)81;    (57,58)24;    (59,60)27;    (61)  84;  (62)  85; 

(63)8<t,  («4)87;  (63)88;  (86)42;  (87)44;  (68)45;   (89)47;  (70) 

48. 
G™[t«n(Va.)(20)8;    (21)8;    (22)  12;  (23)  14;    (24,  25)  18 ;  (26,  27)  21 ; 

&8,  29)  26;  (31)  81;  (30)  S2;  (32)  84:  (33)  S«. 
HeiskeU  (Tenn.)  (1)  8 ;  (2)6;  (3)  8;    (4,5)18;   (6,7)19;   (8,9)24;  (10, 

11,  12)  27. 
HoMton{DeL)  (?.i  11;  (4)  15. 
IDinoU  (51)  8 ;  (.-',-!  i  4 ;  (53,  54)  5 ;    (55,  56)  8 ;   (57,  58)  11 ;  (59,  60,  61,  62. 

«3)  14;   (M,  85,  66,  67)  16;   (68,  69)  18;   (75,  76,  77.  78)  20;    (70, 

71. 72,  79,  s<  1 1  i2 ;  (73, 74)*  24 ;  (81.  83,  83,  84)  26 ;  (85)  28 ;  (86,  87)  29; 

(88)80;  (~^'i  SI;  (90)  82;  (91)  88;  (92,  93,94)84;  (95)86:  (96)86' 

(97)  87;  ['.i^i  88;  (99,  100)  89;  (101,  102)  40;   (108)  42;    (104,  106) 

44 ;  (106)  tii ;  (107)  47 ;  (108)  48. 
bdima  (32)  2 ;   i.:;::.5;   (34)  7;  (35)9;  (36,  37,38)10;  (39,40,41,42,43) 

18;  (44,  4",.  16)15;   (47,48)17;    (49,50,51)19;    (52,63)21;   (54. 

55)  28;  (r>i;.  r,7,  58,  59)  28;  (60,  61)  28;    (62,  63)  80;    (64)  81;  (65, 

66)  82;   (i;7i  88:  (68)  84;  (6fl)  85;  (TO,  71)  88;  (72)87;  (73)88; 

(74,  75)811;  (76,  77)40;  (78,  79,   80)41:   (81,  82)42;  (88,  84)48; 

(8C,  86,  87)  44;  (88)  45;  (89,  90,  91)  46;  (92,  98}  47;  (94,  95)48; 

(96,  97,  98)  49. 
lowa(27)l;  (28,  29)4;  (30)6;    (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  29; 

rrom  tba  (aot  that  tba  volai 
le  TStb  and  thraa  BUOoe«dlDB 
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(48)80;  (m  il;  (50>82:  ^51)  SB;  (62)  U;  (63)86;  (54)87;  (5S) 

89;  (S6)4l;  (57)  43;  (S6)4S;  (59)44;  (00)46;  (61)  47;  (68)  4». 
Eui8tui(5.  G)7;  (7,  B,9)1S;    (10,11,12)16;  (13,  14)  19;  (15,  16,  17)  22: 

(IS)  86;  (19.  20)27;   (21)  SO;  (22)  <1;   (23)  tS;  (24)  86;  (25)  87; 

(S6>40;  (37)41;  (S8)  42;  (2D)  44;  (80)46;  (81)  47;  (83)  4S. 
KoDtucky  (73)  89;  (79)  42;  (80)  44. 
Uft(Terin.i  {1)SJ;  (2,3  81;  (4,' 6,  6,  7)  40;  (8)41;  (9)42;  (10)48;  01. 

12)  47;  (13)  49. 
Louisiatia  [S'l  2;  (-^>  g;  (24,  25)  18:  (26,  27)21;  (28)26;  (29) 29;  (30)81; 

(.^1)33;  (32)86;  (38),  39;  (84)44;  (8S)  48. 
HacArtlii^r  (District  of  Columbia)  (1,  2)  29;  (3)  86. 
Uwkey  (District  of  Columbia)  (1,  2)  47. 
lLK;A.rthur  and  Macke;  (Diatrici  of  OolumbU)  48- 
Uaine  (57)  2;  (58)  4;  (59)  8;  (60)  11 ;  (61)  14;  (62)  16;    (63,  64)  18;  (65) 

20;  (GG)  22;  (67>  24;  (68)  28;  (69)81;  (70)86;  {71)86;  (72)  M; 

(73)  40;  (74)  48;  (75)  46;  (76)  49. 
MMyUiLd  (nil  1  ;   (32.  33)  8;  (34,  35)  •;    (36,  37)  11;  (38,  39,  40)  17;  (41, 

I  -■-  c; .  20;  (44|  22;  (45,  4G)  24  :  (47)  28;  (48)  SO;  (49,  50)  88;  (51)  84; 

(5A5aj3tt;    (54.55)89;  (58,67)40;   (68)42;   (69)48;    (60)46; 

(61)  48. 
MaBSftchusettfl  (lOni  1:   |iOI,   102)8;    (103)4;    (Ktli   C.     (105)7;   (106)8; 

(107)9;   itii-^i  11;  (100)  12;  (110)  14;  (IH,  I  I...  15;  (112,116)  17; 

(113)18;    i!li,  117,  n&)  19;    (119)20;    .;:".L'l;    (121,122)28; 

(123)26;  (l-ii  21!;  (12oi28;  (126)  80;  (lJ7i  ;t  I ,  '128)36  ;  (129)  87; 

(130)  89;  n;;  1 1  41;  (132)  42;  (138)48;  (1:;-1.   !.'> .  (185)  46;  (186)  49. 
Michigan  (19)  2"  ,jii   .il  i  -4     i_!_'(   7  ■    .-3,  24)9;   ■r^:.,  -G)  12;  (27,28)  16; 

(29,  30,  3ii  is;   (,iJ,,;.:i  L'l):   i.>h  ^2;  ^5,:;<\,  L'4  ,  (37)26;   (40)29: 

(38)  81;  (11  r.i-2-  :  Vh  ;{,■{■  (l-i  31;:  (43,  44i  :(•>:  ^41)40;  (46,  47)  41; 

(48)  42;  H'.i)  4:1;  <.'''<  *'>■  (-''li  t  <■ 
Minnesota  (15)  2;  (Hi,  17,  If)  10:  (1(1,20.21)18;  (22)21;  (23) 28 ;  (24) 81 ; 

(25)88;  (26)87;  (37)  88;  (28)41;  (39)  48;  (30)  44;  (31)47. 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46.  47,  48)  12;  (49,  50)  19;  (51.  52. 

53)  24;  (54)  28;  (55)80:  (56|  81  ;  (57)84;  (58)88;  (59)42;  (60)46; 

(61)  48. 
Misaouri(46)2;     il7(4;    i  H,  49)  8;    (50,  51)  11;    (52,53,54)14;    (55,  5G, 

57.  58)  17;  v,'-<.  <■".  'U,  62,  63)21;  (64,65.66)27;  (67)29;  (68)80; 

(69)  83;  (7"i  :[-->  i71)  86:  (72)  37;  (73)  89;  (74)  41;  (75)  42; 
(78)43:(7:i  Hi;  .7-.)4T;(79)49. 

Monton8(l,  2)  2.'.:  ■■.  .■!.'.,  i'4)  47. 

Nebraska  (3,4)  lu,  ,:..  -2:.    (6,  7)  29;  (8)  30;  (9)  81;  (10)  85;  (U)  88; 

(13)41;  (]:!,4:;;  1 1  h  46;  (15)  48;  (16)  49. 
Nevada  (6)  8;  (7)8;  (9)  16;  (10,  11)21;  (12)28;  (13)29;  (14)88;  (15)87; 

(16)40;  (17)45. 
New  HampsLire  (48)2;    (49)6;    (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

55)20;    (50)22;  (57)24;  (58)  42;  (59)  47;  (60)  49. 
New  Jereey  CUl  8;  (35)10;  I3U)  18:  (37)   18;   (38)20;  (39)28;  (40)29; 

(41)82'   (  \-l<  W:   ii.ii  .-[il;  (44)43;  (45)  46. 
New  Jersey  Iviii.M  i.,:i;ii;;  (;ii)88;  n.l)40;  (87)45:  (38)48. 
New  York  (4       i ;  ■  1      (l.;)!!;    (44)4:    '  15)  «;    (40.  47)  7  ;  (48)  8;   (49,  50. 

51)10      I--.   II;    r-..i,  .-.4)  13:    (7.5)14;    (56,57)15;    (5^.  59)17- 

(60.61y  Ifl:  (iii;.i;3;20;  (64)21;  (65)22;  (66,  67,  (is)  2;i;  (59)25; 

(70)  26;  (71)27;  (72)28;  (73)211;  174)30;  (75)81;  (7(ii:('i;  i77)«8; 
(78)34;  (79)85;  (80)80;  (81,  S2|  47;  (83,  84)88;  (.S'n  39  (86)40; 
(87^41;  (88.  89)42;  (90,  01)43;  (93)  44;  03)  45;  ('JD  4(i:  (95)47; 
(96)  48;  (97)  49. 

North  Carolina  (65)  6 ;  (6G)  8;  (67,68,69)12;  (70)18;  (71)17;  (72,73, 
74)  21;  (76,  76)  22;  (77,  78)24;  (79)28;  (80)80:  (81)81;  (82)88; 
(8.t)85;  (84)  87;  (86)  89;  (86)  41;  (87)  42;  (88)  48;  (89)45;  (90)47; 
(91)49. 


SCHEDULE  OP  STATE  REPOETS.  i 

Ohio  (19)2;  (20>&;  (21)8;  122)19;  (23)  IS;  (24)  IS;  m)  18;  ^6)20 
(27,  28)  22 ;  (29)  8S ;  (30, 31)  8  7 ;  (32)  SO ;  (33)  SI ;  (34)  S2 ;  (35)  K 
{m  58;  (rr)  ll ;  rSS)  M;  (89,  40)  48. 

Oregon  {;ii  S-.  (tj  IH;  (.jj  fO;  (6)26;  (7)8«;  (8)84;  (9)42;  {10)48. 
PenDayli,.iM.^(ti2)  1;    (6;;  .54,65)8;    (66,67)6;    (68,69)8;    (JO,  71)  10 

{7-i,T.Ul&;   (74,  70!  15;   (76,77)18;    (78,79,80)21;    (81,82)22 

(33,  64j  a4;(8y,  S(i)27;  (87)  SO;  (88)  88;  (89)  S8;  (90)86;  i91)86; 

(92)87;  (B3,  94,97)89;  (00)40;  (06,98)42;  (99)44;  (100)  4fi;  (101) 

47;  (103)48;(103,  104)49. 
Rhode  bUnd  (K)  5  ;  (9)  1 1 ;  (10)  14;  (11)28;  (12)84;  (13)48. 

a«it||  Q ■:..-  ,  I  V    o  ^   ^ .  m  •>   i\  -i  a .  /K\  aa  .  m    ^n  oa  .  /q\  oo 


Lland  (H)  u;    (tl)  II;   (lU)  14;   (11)  XS;  {UjM;  (19)  *S. 
iroliiis  n  N.  S.)  7;  (2,3,4)16;  (5)22;  (6,7)24;  (8)  28;  (9,  10)80; 
I.  12i  3L';  (13)3«;  (14)87;   (15)40;   (16)42;   (17)48;  (18)44; 
Ui  4j;  taOj  47. 
lexM  (f2)  S;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,   40,  41,  42)   19;    (43,  44, 

45)28;  (46,47,  48)28;  (49)80;  (50.  51)  82;  (52)  86;  (53>S7;(S4) 

88;  (6iS)  40;  (56)  42;  (57,  68)  44;  (59)  46;  (00,  61)  4S. 
TexutXApp.  (1,2)28;  (3,4)80;  (6,6,  7)  82;  (8)84;  (9)S6;   (10)88; 

(11)  40:  (12)  41;  (18)  44  ;(14)  46;  (16,  16)49. 
TeniH>nt(42)  1;  (43)  5;  (44)  8;  (45)12;  (46)14;  (47)  19;  (48)  21;  (49)  24; 

(50)  28;  (51)81;  (53)  8«;  (68)88;  (64)  4l;  (66)46;  (56)48. 
rirginia  (70)  40;  (76)  U;  (77)  46;  (78)  49. 
WishiDgton  (1)  84. 
WeelVirgiDi»(4i  C.  (■■  l;t.    (6)80;    (7,8)28;    (9,10,11)27;    (12)29; 

(13)81;  <!h  :i:n   (15)86;  (16)87;   (17,18)41;   (18)42,   («0)4S; 

(21)46;  (■J3!4t};  (■;;!,  48;  (34)  48. 
WiKotain  (24)  1 ,  r2o)  3;  rj6)  7;  (27,  28,  29)  »;   (30,  31)  11;    (32,  38)  14, 

(34,36,3017;  <37)19;  (38,30)20;  (40,41)  82;  (42)24;  (43,44)28; 

(46)  W,  (46,17)  32;  (48)  SS:  (49)86;   (60)86;   (61)87;  (62)88; 

(S8)  it;  (64)  41;  (SS)  U;  (66)  48;  (67,  08)  46;  (09)  48. 
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ROBERT  C.  BRICEELL,  Gmir  Jubtiok. 
GEORGE  W.  STONE, 
H.  M.  SOMERVILLE. 
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Oltj  of  Detroit  y.  Beckman  (84  Mich.  126 ;  22  Am.  Bep.  507),  denied  ;  Oould 

Y.  Git7  of  Topeka  (82  Kans.  485),  500. 
Citj  of  NaYaaota  y.  Pearce  (46  Tex.  525 ;  26  Am.  Bep.  279),  denied ;  Gould  y. 

Gtj  of  Topeka  (82  Kans.  485),  408,  500. 
Clark  Y.  Allen  (11  R.  I.  480  ;  28  Am.  Bep.  496),  denied ;  OUbert  y.  Moore  (104 

Penn,  St.  74),  578. 
Claif  Y.  Mntaal,  etc  Ins.  Co.  (18  Allen,  806),  doubted ;  Bloom  y.  Franklin  Life 

Ins.  Co.  (97  Ind.  478),  472,  478. 
Collier  y.  Early  (54  Ind.  559),  OYerruled ;  Terre  Haute,  eto.  B.  Co.  y.  Buck  (96 

Ind.  846),  176. 
Cnmmings  y.  Gossett  (19  Vt  810),  denied;  Biehardson  y.  Bricker  (7  Colo.. 

58),  845. 
Detroit  y.  Blakebj  (21  Mich.  84 ;  4  Am.  Bep.  450),  denied  ;  Gould  y.  CItj  of 

Topeka  (82  Kans.  485),  498. 
fUrbanks  y.  Kerr  (70  Penn.  St.  86 ;  10  Am.  Bep.  664),  denied ;  Terre  Haute, 

etc.,  R.  C.  Y.  Buck  (96  Ind.  846),  175. 
First  Cong.  Soc.  y.  Miller  (15  N.  H.  522),  denied ;  Biehardson  y.  Bricker  (7 

Colo.  68),  845. 
Fogartiea  ▼.  Skillman  (12  Bich.  518),  denied ;    Dickinson  y.  Coates  (79  Mo.^ 

251),  282. 
Bitfield  ▼.  Boper  (21  Wend.  615),  denied ;  Huff  y.  Ames  (16  Neb.  189),  7,  17. 
Horaer  y.  Starkej  (27  Dl.  18),  denied  ;  Biehardson  y.  Bricker  (7  Colo.  68),  845^ 
IsMCB  Y.  Third  Ayo.  B.  Co.  (47  N.  T.  122;  7  Am.  Bep.  418),  denied ;  Ourter  y, 

SomerYille,  etc..  By.  Co.  (98  Ind.  552),  789. 
Knch  Y.  Heilman  (58  Ind.  517),  oYerruled;  Terro  Haute,  etc.  B.  Co.  y.  Bud^ 

(96  Ind.  846),  l75. 
Lsing  Y.  Calder  (8  Penn.  St.  479),  denied;  Dun  y.  Seabbrd  and  Boanoke  R 

Co.  (78  Va.  645),  891. 
lee  Y.  Giles  (1  Bailey,  449;  21  Am.  Bep.  476),  denied;  Hummer  y.  Lamphear 

(82  Kans.  489),  498. 
lfeCntehe(m  y.  Homer  (48  Mich.  488;  88  Am.  Bep.  212),  denied;  Gould  y. 

aty  of  Topeka  (82  Kans.  485),  498,  500. 
McDowell  Y.  Bank  of  Wilmington  (1  Harring.  860),  denied;  People's  Bank  of 

WUkeebane  y.  Segimnd  (108  Penn.  St.  809),  128. 


xxxTi    OASES  OVEBKULED,  DOUBTED  AND  DENIED. 

MelfMuiB  T«  Griokfltt  (1  East,  100),  denied;  Cftrter  y.  LonisTUle,  etc,  Bj.  Go. 

(96  Ind.  658),  78& 
Mom  y.  Boioh  (25  IlL  86),  denied;  Diekinson  y.  Gontee  (79  Mo.  251),  288. 
Mnrray  y.  Hayertj  (70  111.  820),  doubted;  McGoid  y.   Oakland  Qoicksilver 

Mining  Go.  (64  Cal.  184).  691. 
New  Jeney  Railroad  y.  Kennard  (21  Penn.  8t.  206),  denied;  Don  y.  Seabord 

and  Roanoke  R  Go.  (78  Va.  645),  898. 
Norton  y.  Shepaid  (48  Gonn.  142;  40  Am.  Rep.  157),  denied;  Bichardaon  ▼. 

Bricker  (7  Golo.  58),  846. 
Owslej  y.  M.  and  W.  P.  R.  Go.  (87  Ala.  560);  denied;  Jordan  y.  Alabama,  etc., 

R.  Go.  (74  Ala.  85),  800,  804. 
Pitser  y.  Rosaell  (4  Or^.  124),  denied;  Hummer  y.  Lampbear  (82  Kaas.  4>89), 

498,496. 
Pray  y.  Mayor,  etc.  (82  N.  J.  L.  894),  denied;  Ck>ald  y.  Gity  of  Topeka  (83 

Kans.  485),  496. 
Pullman,  etc.,  1>>.   y.   Barker  (4  Golo.  844 ;  84  Am.  Rep.  89),  denied;  Terre 

Haute,  etc.,  R  Go.  y.  Buck  (96  Ind.  846),  178,  175. 
Roberts  y.  Austin  (26  Iowa,  815),  denied;  Dickinson  y.  Goates(79Mo.  251),  288. 
Ryan  y.  N.  T.  etc.,  R  Go.  (85  N.  Y.  210),  denied;  Terre  Haute,  etc,  R  Go.  ▼. 

Buck  (96  Ind:  846),.  175. 
Spencer  y.  Railroad  (17  Wis.  487),  denied;  Dun  y.  Seabord  and  Roanoke  R* 

Go.  (78  Va.  645),  898. 
State  y.  Harrison  (10  Terg.  542),  oyermled;  State  y.  Gardner  (18  Lea,  184X. 

661,  662. 
State  y.  Parham  (5  Jones,  416),  denied;  Alonio  y.  State  (15  Tex.  Gt.  App. 
.  878),  206. 
State  y.  Mainor  (6  Ired.  840),  denied;  Alonio  y.  State  (15  Tex.  Gt.  App.  879), 

206. 
Union  Nat  Bk.  y.  Oceana  County  Bk.  (80  DL  212),  denied;  IMckinson  y.  Goatea 

(79  Mo.  251),  288. 
Urquhart  y.  Qty  of  Ogdensburgh  (91  N.  Y.  67;  48  Am.  Rep.  212),  denied; 

Gould  y.  Gity  of  Topeka  (82  Kans.  485),  500. 
Wbitaker  y.  Howe  (8  Beay.  888),  oyermled;  Wiley  y.  Baumgardner  (97  Ind. 

66),  429. 
Win(ihell  y.  Insurance  Go.  (8  Ins.  L.  J.  851),  denied;  Smith  y.  Nat.  Life  Ins. 

Go.  (108  Penn.  St.  177),  125. 
Winter  y.  Behmont  Mining  Go.  (68  Gal.  428),  oyerruled  in  part;  Barstow  v. 

Sayage  Mining  Go.  (64  Gal.  888),  707,  708. 
Wright  y.  Wilcox  (19  Wend.  848;  82  Am.  Dec.  507),  denied;  Carter  ▼.  Lonia- 

yille,  etc.,  By.  Go.  (96  Ind.  552),  78a 
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Makspield  v.  Edwards. 

(186  Mass.  15.) 
Negotiable  instrument  —  evidence  of  relations  of  parties  — eontrtbtOion. 

In  an  action  for  contribution  apon  a  promissory  note  purporting  to  be  nukde  by 
A.  as  principal,  and  the  plaintiff  and  defendant  as  sureties,  evidence  is  com- 
petent to  show  that  the  signers  were  joint  makers  by  agreement.* 

ACTION  for  contribution  upon  a  note.     The  opinion  states  the 
facts. 

H.  W.  Ely  and  C.  F.  My,  for  plaintiff. 

G.  M.  Steams,  for  defendant. 

C.  Allen,  J.  [Omitting  other  points.]  The  third  count 
set  forth  specially  that  one  Alden  and  the  plaintiff  and  the 
defendant  were  joint  makers  of  a  promissory  note,  a  copy  of 
which  the  plaintiff  was  unable  to  give,  but  which  was  described ; 
and  that  the  plaintiff,  the  defendant,  and  said  Alden  were 
each  bound  to  pay  an  equal  proportion  of  the  principal  and 
interest  thereof ;  that  the  plaintiff  paid  $3,680  thereof,  and  the 
defendant  about  tl,100.85  thereof;  that  Alden  became  insolvent ; 
and  the  plaintiff  claimed  a  co];^tribution  from  the  defendant  as  a 

*  See  Bobinson  v.  Ba/mett  (18  Fla.  602),  48  Am.  Rep.  827. 
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joint  maker  with  the  plaintiff  of  the  promissory  note.  And  there 
was  an  averment  that  the  three  counts  were  for  one  and  the  same 
Qaiuteof  actioii., 

The  original  answer,  upon  which  at  the  outset  the  case  proceeded 
to  trial,  denied  each  and  every  allegation  of  the  declaration  and 
denied  that  the  plaintiff  paid  the  note  mentioned  in  the  declara- 
tion ;  meaning,  no  doubt,  in  the  third  count  of  the  declaration. 

It  would  seem,  though  it  is  not  stated  in  direct  terms,  that  the 
note  itself  was  introduced  in  evidence  by  the  plaintiff,  and  there 
was  no  dispute  as  to  its  execution  ;  and  both  in  the  body  of  the 
note  and  in  the  signatures,  Alden  was  expressly  mentioned  and  des- 
ignated as  principal,  and  the  plaintiff  and  the  defendant  as  sureties, 
the  name  of  the  plaintiff  standing  before  that  of  the  defendant. 
Upon  the  face  of  the  note  there  was  nothing  from  which  it  could 
be  inferred  that  the  relation  of  the  parties  to  each  other  was  any 
thing  else  than  that  the  plaintiff  and  the  defendant  were  joint 
sureties  for  Alden.  Assuming  therefore  that  the  payments  by  the 
plaintiff  and  the  defendant  respectively  were  made  as  alleged, 
nevertheless  the  production  of  the  note  did  not  support  the  aver- 
ments of  the  third  count  that  the  three  parties  who  signed  it  were 
joint  makers,  and  each  bound  to  pay  an  equal  proportion  of  the 
principal  and  interest ;  and  if  the  proof  had  rested  there,  and  if 
objection  had  been  taken,  the  judge  would  have  been  obliged  to 
rule  that  there  was  a  variance.  The  plaintiff  however  did  not 
intend  to  rest  his  case  so,  and  offered  to  prove  that  the  signers  of 
the  note,  by  agreement  among  themselves,  were  joint  makers  ;  but 
upon  the  defendant's  objection,  the  court  ruled  that  parol  evidence 
was  not  admissible  to  change  the  relations  of  the  parties  to  each 
other  as  expressed  in  the  note.  The  question  therefore  arises 
whether  this  ruling  was  correct. 

Ordinarily  the  rights  and  duties  of  innocent  holders  of  nego- 
tiable paper,  toward  the  signers,  are  what  appear  from  the  face  of 
the  instrument.  Indorsers  must  have  notice.  Sureties  have  a  right 
that  no  extension  shall  be  given  to  the  principal.  In  an  action  by 
the  holder,  upon  the  paper  itself,  it.is  a  general  rule,  though  per- 
haps subject  to  exceptions  not  necessary  to  be  dwelt  upon  here,  that 
the  holder's  rights  depend  exclusively  upon  the  form  of  the  instru- 
ment, and  the  capacity  in  which  the  several  parties  to  it  respect- 
ively assume  to  stand.  But  in  an  action  for  indemnity  or  contri- 
bution, as  between  the  parties  themselves  who  have  become  bound 
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for  the  payment  of  the  instrument,  whether  it  be  a  note,  a  bill,  or 
a  bond,  a  different  rule  prevails.  In  such  case,  the  action  is  upon 
a  different  and  collateral  agreement,  and  proof  of  an  oral  collateral 
agreement  that  as  between  themselves  the  parties  shall  stand  in  a 
different  relation  from  that  which  would  be  inferred  from  the  form 
of  the  instrument  which  is  signed,  or  even  from  that  which  is  ex- 
pressed in  explicit  terms  upon  the  face  of  such  instrument,  does 
not  have  the  effect  to  contradict  or  vary  its  terms.  The  written  in- 
strument is  designed  to  express  the  undertaking  and  obligation  of 
the  signers  to  the  holder  of  it,  and  is  not  designed  to  show  their 
agreement  or  understanding  among  themselves.  For  example,  if 
A.  applies  to  B.  to  borrow  money,  and  B,  has  no  money  on  hand, 
but  is  willing  to  lend  his  credit,  he  may  give  his  note  directly  to  A« 
as  payee,  or  to  a  third  person  for  A.'s  benefit,  or  may  accept  a  bill 
of  exchange  drawn  upon  him  by  A.  In  either  of  these  cases, 
prima  facie,  B.  is  the  principal,  but  in  each,  if  he  pays  the  note  or 
bill,  he  may  maintain  an  action  for  indemnity  against  A.,  and  show 
by  parol  evidence  that  he  signed  merely  for  A.'8  accommodation. 

Accordingly  it  has  been  held  in  a  number  of  cases,  that  in  an 
action  for  indemnity  or  contribution  for  money  paid,  parol  evidence 
is  admissible  to  show  the  true  relations  of  the  parties,  no  matter  in 
what  form  their  obligation  may  have  been  expressed  in  the  instru- 
ment which  they  signed.  Thus  it  has  been  held  or  declared  that 
such  evidence  is  competent  in  such  an  action  by  a  first  indorser 
against  subsequent  indorsers ;  Weston  v.  Chamberlin,  7  Gush.  401 ; 
Phillips  V.  Preston,  6  How.  (U.  8.)  278;  by  an  indorser  against  prin- 
cipal and  sureties ;  Sweet  v.  McCaUister,  4  Allen,  353 ;  by  one 
joint  promisor  against  other  joint  promisors  ;  Clapp  v.  Rice,  13 
Gray,  403  ;  Carpenter  v.  King,  9  Mete.  511 ;  43  Am.  Dec.  405;  by 
one  who  was  apparently  a  principal  against  a  surety;  M*Oee  v. 
Prouty,  9  Mete.  547 ;  by  the  drawer  of  a  bill  against  the  indorser ; 
Bat^on  V.  King,  4  H.  &  N.  739 ;  by  the  acceptor  against  the 
drawer ;  Hawley  v.  Beverley,  6  M.  ft  O.  221 ;  or  against  the  in- 
dorser ;  CHriffith  v.  Reed,  21  Wend.  502 ;  by  the  maker  of  a  note 
against  the  payee ;  21  Wend.  505  ;  by  a  surety  against  an  accom- 
modation indorser;  Harshman  v.  Armstrong,  43  Ind.  126  ;  by  the 
principal  on  a  note  against  a  surety  ;  Rohison  v.  Lyle,  10  Barb. 
512  ;  by  one  surety  against  another,  for  full  indemnity  by  the  lat- 
ter as  principal.     Apgar  v.  HiUr,  4  Zabr.  812. 

The  competency  of  parol  evidence  for  this  purpose  is  also  de* 
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Glared  in  Crosby  t.  Wyait,  23  Me.  156.  See  also  Byles  on  Bills,  8, 
9.  It  was  indeed  said  by  Mr.  Justice  Dbkio,  in  Barry  y.  Banaom, 
12  N.  Y.  462,  465  :  **  The  relations  of  joint  or  several  obligors  or 
promisors  inter  969$  are,  it  is  true,  sometimes  defined  by  their  sig- 
natures to,  or  otherwise  indicated  in,  the  principal  contract ;  and 
in  such  cases  the  writing  is  the  evidence  of  their  agreement.  Har^ 
r%8  V.  Warner,  13  Wend.  400.  But  in  the  absence  of  such  indica- 
tion, the  form  of  the  contract,  as  between  the  obligors  or  promisors 
and  the  other  contracting  party,  does  not  prevent  the  introduction 
of  parol  proof  to  determine  the  relations  of  such  obligors  or  prom- 
isors as  between  themselves."  The  case  itself  did  not  call  for  any 
such  implied  limitation  of  the  competency  of  parol  evidence,  and 
the  case  of  Harris  v*  Warner,  which  is  referred  to,  simply  held  that 
the  writing  was  prima  facte  evidence  of  the  relations  of  the  par- 
ties, with  a  clear  implication  that  parol  evidence  to  vary  this  would 
have  been  competent. 

We  are  brought  therefore  to  the  conclusion  that  the  evidence 
which  was  excluded  was  competent. 

The  defendant  however,  contends  that  the  plaintiff  was  not 
injured  by  the  exclusion  of  this  evidence,  for  the  reason  that  on 
the  face  of  the  note  it  would  appear  that  he  and  the  defendant 
were  joint  sureties  for  Alden,  and  that  the  plaintiff's  rights,  as 
against  Alden  and  also  as  against  the  defendant,  were  greater,  as 
the  case  stood,  upon  the  mere  production  of  the  note,  with  the 
prima  fade  presumptions  arising  therefrom,  than  with  full  proof 
according  to  his  offer  of  evidence.  But  this  ground  of  argument 
overlooks  considerations  which  are  material  to  be  considered.  In 
the  first  place,  the  plaintiff  ought  to  be  allowed  to  allege  and  prove 
his  case  according  to  the  actual  facts;  Moreover  the  plaintiff's 
case,  in  respect  to  the  third  count,  was  open  to  the  objection  of  a 
variance,  which  objection  the  plaintiff  might  well  wish  to  avoid. 
This  objection  was  waived  by  not  being  taken.  Besides  the  burden 
of  proof  rested  upon  the  plaintiff  to  prove  a  payment  made  at  the 
express  or  implied  request  of  the  defendant.  The  production  of 
the  note  would  be  evidence  tending  to  prove  an  implied  request,  it 
being  in  the  nature  of  an  admission  by  the  defendant  that  the  rela- 
tions of  the  parties  were  what  they  appeared  to  be ;  but  there  is  no 
reason  why  the  plaintiff  should  be  limited  to  one  kind  of  evidence 
to  prove  this  material  fact. 

[Minor  consideration  omitted.]  Exceptions  sustained. 
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Brewster  ▼.  Warner. 

Bbewsteb  v.  WxBinsE. 

Bailment — w^urjf  b^  third  person — aeUonlyhafUee, 

The  plaintiff  hired  a  hone  and  wagon.  The  defendant  negligently  injured 
the  wagon  while  in  hia  poeeeBsion.  At  the  plaintiff's  request  the  owner  had 
it  repaired  and  the  expense  charged  to  the  plaintiff.  HM,  that  the  plaint- 
iff  might  recoTer  for  the  damage  without  haying  paid  such  expense. 

ACTION  for  negligence.    The  head-note  shows  the  facts.    Tho 
plaintiff  had  judgment  below* 

/.  0.  Teele,  for  defendants. 

A,  0.  Brewster,  for  plaintiff. 

HoLMBB,  J.  The  modern  cases  follow  the  ancient  rule,  that  a 
bailee  can  recover  against  a  stranger  for  taking  chattels  from  his 
possession.  Shaw  t.  Kaler,  106  Mass.  448;  Swire  t.  Leach,  18  G. 
B.  (N.  S.)  479.  See  Year  Book,  48  Edw.  III.  20,  pi.  8;  20  H. 
VII,  5,  pL  15;  2  Boll.  Abr.  569,  Trespass,  P.  pL  5;  Nieotts  y. 
Bastard,  2  Or.  M.  &  B.  659,  660.  And  as  the  bailee  is  no  longer 
answerable  to  his  bailor  for  the  loss  of  goods  without  his  fault,  his 
right  to  recover  must  stand  upon  his  possession,  in  these  days  at 
least,  if  it  has  not  always  done  so.  But  possession  is  as  much  pro- 
tected against  one  form  of  trespass  as  another,  and  will  support  an 
action  for  damage  to  property,  as  well  as  one  for  wrongfully 
taking  or  destroying  it.  No  distinction  has  been  recognized  by  the 
decisions.  Booth  y.  Wilson,  1  B.  &  Aid.  59;  Oroft  y.  Alison,  4  id. 
590;  Johfison  y.  Holyoke,  105  Mass.  80.  The  ruling  requested 
was  obviously  wrong,  as  it  denied  all  right  of  action  to  the  plaint- 
iff, and  was  not  confined  to  the  quantum  of  damages. 

Even  if  the  question  before  us  were  whether  the  plaintiff  could 
recover  full  damages,  his  right  to  do  so  could  not  be  denied  as 
matter  of  law.  A  distinction  might  have  been  attempted,  to  be 
•are,  under  the  early  common  law.  For  although  the  bailee's 
right  was  undoubted  to  recover  full  damages  for  goods  wrongfully 
taken  from  him,  this  was  always  accounted  for  by  his  equally 
undoubted  responsibility  for  their  loss  to  his  bailor,  and  there  is  no 
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satisfactory  evidence  of  auy  such  strict  responsibility  for  damage 
to  goods  which  the  bailee  was  able  to  return  in  specie. 

Bat  if  this  reasoning  would  ever  have  been  correct,  which  is 
not  clear,  it  can  no  longer  apply  when  the  responsibility  of  bailees 
is  the  same  for  damage  to  goods  as  for  their  loss,  and  when  the 
ground  of  their  recovery  for  either  is  simply  their  possession.  Any 
principle  that  permits  a  bailee  to  recover  full  damages  in  the  one 
case  must  give  him  the  same  right  in  the  other.  But  full  damages 
have  been  allowed  for  taking  goods,  in  many  modern  cases,  although 
the  former  responsibility  over  for  the  goods  has  disappeared,  and 
has  been  converted  by  misinterpretation  into  the  now  established 
responsibility  for  the  proceeds  of  the  action  beyond  the  amount  of 
the  bailee's  interest.  Lyh  v.  Barker ^  6  Binn.  457;  7  Cow.  681,  n: 
(a);  WlUte  v.  Webh,  15  Conn.  302;  Ullman  y.  Baniardy  7  Gray, 
554;  Adams  v.  (y  Connor,  100  Mass.  515,  518;  s.  c,  1  Am.  Rep. 
137;  Swire  v.  Leach,  18  C.  B.  (N.  S.)  492.  The  latter  doctrine 
has  been  extended  to  insurance  by  bailees.  De  Forest  v.  Pulion 
Ins.  Co.,  1  Hall,  84,  91,  110,  116, 132;  Crompton,  J.,  in  Waters 
V.  Monarch  Ins.  Co.,  25  L.  J.  (N.  S.)  Q.  B.  102,  106. 

If  the  bailee's  responsibility  over  in  this  modern  form  is  not 
sufficient  to  make  it  safe  in  all  cases  to  recognize  his  right  to 
recover  full  damages,  even  where  it  was  formerly  undoubted,  at 
least  it  applies  as  well  to  recoveries  for  harm  done  to  property  as  it 
does  to  those  for  taking.  Bindge  v.  Coleraine,  11  Gray,  157,  162. 
And  if  full  damages  are  ever  to  be  allowed,  as  it  is  settled  that  they 
may  be,  they  should  be  recovered  in  the  present  case,  where  the 
plaintiff  appears  to  have  made  himself  debtor  for  the  necessary 
repairs  with  the  bailor's  assent.  Johnson  v.  Holyoke,  v.bi  supra. 
It  is  not  necessary  to  consider  what  steps  might  be  taken  if  the 
bailor  should  seek  to  intervene  to  protect  his  interest 

ExcepUans  avmruled. 
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(136  Man.  76.) 

EminerU  domain  —  Uiegraph  pole$  tm  highway. 

The  legislature  may  authorize  the  erection  of  a  telegraph  line  on  a  highway 
without  compensation  to  the  owners  of  the  fee.    {See  note,  p.  14). 


B 


I LL  for  injunction.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 


A,  D.  Chandlery  for  plaintiffs. 
F.  Morison,  for  defendants. 

D  BY  ENS,  J.  The  facts  admitted  by  the  demurrer  may  be  thus 
stated  :  The  plaintiffs  own  land  on  a  certain  street  or  public  highway 
in  Brookline  ;  they  also  own  a  fee  in  the  half  of  the  street  which  is 
next  to  their  abutting  land. 

The  defendants  are  the  selectmen  of  Brookline,  and  on  the  appli- 
cation of  the  American  Rapid  Telegraph  Company,  a  corporation 
oiganized  under  the  statute  of  1874,  chapter  IGd***  (Pub.  Stats.,  ch. 
106,  §  14),  for  the  transmission  of  intelligence  by  electricity,  are 
about  to  grant  to  that  company,  under  thie  public  statutes,  chapter 
109,  a  location  along  said  highway  for  their  posts,  wires,  etc.  The 
bill  seeks  to  restrain  the  defendants  upon  the  ground  that  the  last- 
named  statute  is  unconstitutional. 

The  Public  Statutes,  chapter  109,  may  be  briefly  summarized,  so  far 
as  applicable,  to  the  inquiry  before  us.  By  section  1  ^'  every  com- 
pany incorporated  for  the  transmission  of  intelligence  by  electricity'^ 
possesses  the  powers  and  is  subject  to  the  duties  prescribed  in  the 
(Chapter.  By  section  2  the  lines  of  telegraphic  communication  are  to 
be  so  placed  as  not  to  incommode  the  public  use  of  the  highways  or 
public  ways.  By  section  3  the  municipal  authorities  shall  give  the 
company  a  writing  specifying  where  the  posts,  etc.,  may  be  located, 
and  the  location  of  posts,  height  of  wires,  etc.,  may  be  iJtered  at  any 
tinie  by  their  direction.     By  section  4  tlie  "  owner  of  land  near  to  or 

*Thi8  statute  authorises  anj  number  of  persons  not  less  than  three,  to  form 
a  corporation  "  for  the  purpose  of  carrying  on  any. lawful  business,"  excepting 
certain  kinds  of  busineas  not  material  to  be  stated. 
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adjoining  a  highway/'  may  recover  damages  if  injured  thereby.  By 
flection  12  any  injury  to  persons  or  property  by  the  posts^  wires^ 
etc.,  is  to  render  the  company  responsible  in  damages.  By  section 
15  no  easement  or  prescriptiye  rights  are  to  be  acquired  by  the  erec- 
tion and  maintenance  of  the  posts,  etc  By  sections  8-11,  proyisions 
are  also  made  for  the  limit  of  the  debts,  the  liability  of  the  oflScers, 
and  the  duties  of  the  company;  and  penalties  are  imposed  for  neglect- 
ing them. 

That  it  was  the  intent  of  the  statute  to  grant  to  those  cor- 
porations, formed  under  the  general  incorporation  laws,  for  the 
purpose  of  transmitting  intelligence  by  electricity,  the  right  to 
construct  lines  of  telegraph  upon  and  along  highways  and  public 
roads  upon  the  locations  assigned  them  by  the  oflScers  of  the  muni- 
cipality wherein  such  ways  are  situate,  cannot  be  doubted.  The 
use  of  the  words  ^'  every  company  "  permits  no  other  interpretation. 
Nor  are  we  able  to  conceive  why,  if  this  authority  might  be  given 
to  corporations  specially  chartered,  it  may  not  equally  be  given  to 
those  organized  under  the  general  law. 

If  this  use  of  property  already  appropriated  to  certain  public  uses 
is  to  be  deemed  of  itself  an  exercise  of  the  right'of  eminent  domain, 
the  determination  of  the  legislature  that  the  purpose  for  which  it 
now  directs  it  to  be  taken  is  a  public  use,  is  not  necessarily  con- 
clusive ;  but  if  the  use  be  public,  it  is  conclusive  that  the  necessity 
exists  which  requires  it  to  be  taken.  TtUbot  v.  Hudson,  16  Gray, 
417.  While  in  some  cases  there  may  be  diflSculty  in  deciding  whether 
an  appropriation  of  property  is  for  a  public  or  private  use,  such 
diflSculty  does  not  seem  to  exist  in  the  present  case.  The  trans- 
mission of  intelligence  by  electricity  is  a  business  of  public  character, 
to  be  exercised  under  public  control,  in  the  same  manner  as  trans- 
portation of  goods  or  passengers  by  railroads.  The  statutes  of  1849, 
chapter  98,  of  which,  with  additions,  the  public  statutes,  chapter 
109,  is  a  re-enactment,  recognized  its  public  nature;  and  in  Young 
V.  Tarmauth,  9  Oray,  386,  which  was  an  action  for  injuries  sus- 
tained by  a  traveller  on  the  highway  by  reason  of  the  telegraph  poles 
erected  there  under  the  location  granted  by  the  selectmen  by  author- 
ity of  the  statute  of  1849,  the  town  was  held  not  liable  because  the 
poles  were  lawfully  within  the  limits  of  the  highway,  and  thus 
not  such  an  obstruction  or  defect  as  to  render  it  responsible.  See 
also  CommontOMlth  v.  Boston,  97  Mass.  555;  Bay  State  Brick  Co. 
V.  Foster y  115  id.  431.    The  public  nature  of  this  business  has  been 
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reoogniied  by  the  legislation  of  Congress,  the  decisions  of  the  United 
States  coorts,  and  of  many  of  the  States  of  the  Union.  So  far  as 
known  to  ns,  it  has  not  been  held  otherwise  anywhere.  U.  S.  Sts. 
of  July  1,  1862 ;  March  3,  1863 ;  July  2,  1864 ;  July  24,  1866. 
Pwsaeola  Telegraph  y.  Western  Union  Telegraph,  96  U.  S.  1. 

No  right  is  given  these  companies  to  use  the  highways  at  their 
own  pleasure,  or  to  compel  in  all  cases,  as  the  plaintiff  suggests, 
locations  therein  to  be  given  them  by  the  municipal  authorities. 
The  second  section  of  the  statute  is  to  be  construed  with  the  third 
section,  and  shows  an  intention  that  a  legally  constituted  board 
shall  determine  not  only  Where,  but  whether,  there  can  be  a  location 
which  shall  not  incommode  the  ordinary  public  ways,  with  full 
power  to  revise  its  own  doings,  and  to  correct  any  errors  which  the 
practical  working  of  the  arrangements  may  reveid.  Young  v.  Tar- 
mouth,  ubi  supra. 

But  as  even  if  the  legislature  has  the  right  to  authorize  the 
erection  of  telegraph  poles  along  a  highway,  as  a  public  use  thereof, 
appropriate  safeguards  must  be  provided  for  any  rights  of  property 
belonging  to  individual  owners  which  may  be  taken  or  invaded, 
there  remain  these  inquiries  for  our  consideration:  First,  whether 
the  statute  does  provide  any  compensation  to  the  owner  of  the  fee 
for  this  new  use  of  the  highway;  second,  whether  he  is  entitled  to 
such  compensation;  third,  whether  the  owner  of  property  near  to, 
or  abutting  upon,  the  highway  is  entitled  to  any  compensation 
therefor  other  than  such  as  the  act  provides. 

The  fourth  section  provides  for  damages  which  may  be  sustained 
by  owners  of  '^land  near  to  or  adjoining  a  highway  or  road  along 
which  lines  are  constructed  by  the  company."  It  is  limited  to  these, 
and  cannot  be  extended  to  those  who  are  the  owners  of  the  fee  in 
the  highway  or  road  itself.  Nor  does  the  twelfth  section,  as  the 
defendants  contend,  make  any  provision  for  them.  This  simply 
enacts  that,  ''when  an  injury  is  done  to  a  person  or  to  property  by 
the  poets,  wires  or  other  apparatus  of  a  telegraphic  line,  the  com- 
pany shall  be  responsible  in  damages  to  the  party  injured."  But 
the  concluding  clause  of  the  section,  by  which  it  is  provided  that 
''the  city  or  town  shall  not,  by  reason  of  any  thing  contained  in 
this  chapter  or  done  thereunder,  be  discharged  from  its  liability, 
but  all  damages  and  costs  recovered  against  a  city  or  town  on 
account  of  such  injury  shall  be  reimbursed  by  the  company  owning 
the  posts,  wires  or  other  apparatus/'  indicates  clearly  that  the  lia- 
Vol.  XLIX  — 2 
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bility  of  the  cfHapuiy  provided  for  under  this  section  is  for  anjuriea 
occasioned  by  def ^ts  or  obstructions  in  the  way  which  its  stniet- 
uxes  mny  cause.  This  section  was  not  in  the  statutes  of  1 849,  chap- 
ter 93;  its  first  danse  was  added  to  the  legislation  on  this  subject 
by  the  statutes  of  1861,  chapter  247,  section  2,  and  the  remaining 
clause  was  subsequently  added  by  the  statuteaof  1859>  chapter  :<{60, 
sections  1,  2,  it  may  fairly  be  presumed  in  view  of  the  decision  in. 
Young  v.  Yarmouth,  ubi  supra,  made  in  1857. 

As  the  chapter  does  not,  in  our  opinion,  provide  for  damages  to 
the  owner  of  the  fee  in  the  highway  by  reason  of  the  erection  of 
the  telegraphic  posts  and  apparatus,  it  is  to  be  determined  whether 
such  a  use  of  the  highway  creates  a  separate  and  additional  burden, 
requiring  an  independent  assessment  of  damages,  for  which  the 
owner  of  the  land  was  not  compensated  when  the  highway  was 
laid  out,  and  thus  whether  the  omission  of  the  act  to  provide  for 
this  compensation  renders  it  unconstitutional. 

It  is  to  be  observed,  that  for  more  than  thirty  years,  the  right  to 
appropriate  highways  to  this  public  use,  without  any  compensation 
to  the  owners  of  the  fee  therein,  has  been  asserted ;  that  the 
statutes  in  regard  to  it  have  more  than  once  been  expounded  by 
this  court,  without  any  apparent  doubt  of  their  validity  ;  and  that 
up  to  the  present  time,  no  suggestion  has  ever  been  made  that  the 
rights  of  such  owners  were  in  any  way  invaded.  If  the  argument 
that  these  owners  are  entitled  to  compensation  be  correct,  the  estates 
of  thousands  have  been  wrongfully  used  while  they  were  either 
ignorant  of  their  rights  or  submissive  to  injustice ;  and  in  the 
meantime  costly  telegraphic  structures  have  been  erected,  and  the 
whole  business  of  the  State  has  accommodated  itself  to  this  system 
of  the  transmission  of  intelligence.  After  so  long  a  practical  con- 
struction by  the  legislature  and  the  courts,  and  after  so.  widely  ex- 
tended an  acquiescence  by  parties  whose  estates  or  interests  therein 
are  directly  affected,  it  would  require  a  clear  case  to. justify  us  in 
setting  aside  such  a  statute  as  unconstitutional,  even  if  it  be  true, 
as  it  certainly  is,  that  no  usage  for  any  course  of  years,  nor  any 
number  of  legislative  or  judicial  decisions,  will  sanction  a  violation 
of  the  fundamental  law,  clearly  expressed  or  necessarily  understood. 
Packard  v.  Richardson,  17  Mass.  122, 144.  ;  Commonw&aUh  v.  Par- 
ker,  2  Pick.  550,  557  ;  Holmes  v.  Hunt,  122  Mass.  506.  No  right 
to  take  the  private  property  of  the  owner  of  the  fee  in  the  highway 
is  conferred  by  this  act ;  all  that  is  given  is  the  right  to  use  land^ 
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bj  permission  of  the  municipal  authorities,  the  whole  beneficial 
use  of  which  had  been  previously  taken  from  the  owner  and  appro- 
priated to  the  public.  It  is  a  temporary  privilege  only  which  is 
conferred ;  no  right  is  acquired  as  against  the  owner  of  the  fee  by 
its  enjoyment^  nor  is  any  legal  right  acquired  to  the  continued  en- 
joyment of  the  privilege,  or  any  presumption  of  a  grant  raised 
thereby.  Pub.  Stats.,  ch.  109,  §  15.  The  discontinuance  of  a  high- 
way would  annul  any  permit  granted  under  the  statute,  and  no  in- 
cumbrance would  remain  upon  the  land. 

In  Ohase  v.  Sutton  Manuf.  Co.,  4  Oush.  152,  167,  it  is  said  by 
Chief  Justice  Shaw,  'Hhat  where,  under  the  authority  of  the 
legislature,  in  virtue  of  the  sovereign  power  of  eminent  domain, 
private  property  has  been  taken  for  a  public  use,  and  a  full  com- 
pensation for  a  perpetual  easement  in  land  has  been  paid  to  the 
owner  therefor,  and  afterward  the  land  is  appropriated  to  a  public 
use  of  a  like  kind,  as  where  a  turnpike  has  by  law  been  converted 
into  a  common  highway,  no  new  claim  for  compensation  can  be 
sustained  by  the  owner  of  the  land  over  which  it  passes."  The 
case  itself  goes  further  than  the  illustration  used  by  the  chief 
justice.  It  related  to  a  claim  made  by  an  owner  in  fee  of  land 
which  had  been  taken  by  a  canal  company  by  statutory  authority, 
for  the  purpose  of  a  navigable  waterway,  which  company  had  been 
permitted  by  statute  to  sell  its  property  to  a  railway  company ;  but 
although  the  two  modes  of  transportation  were  entirely  different,, 
the  validity  of  the  act  was  sustained,  and  the  claim  of  the  land- 
owner for  further  compensation  disallowed. 

^  It  is  well  settled,"  says  Mr.  Justice  Obay,  in  Boston  v.  Rich- 
artUon,  13  Allen,  146, 160,  "  that  when  land,  once  duly  appropriated 
to  a  public  use  which  requires  the  occupation  of  its  whole  surface, 
is  applied  by  authority  of  the  legislature  to  another  simUar  public 
use,  no  new  claim  for  compensation,  unless  expressly  provided  for, 
can  be  sustained  by  the  owner  of  the  fee." 

When  land  has  been  taken  or  granted  for  highways,  it  is  so  taken 
or  granted  for  the  passing  and  repassing  of  travellers  thereon, 
whether  on  foot  or  horseback,  or  with  carriages  and  teams  for  the 
transportation  and  conveyance  of  passengers  and  property,  and  for 
the  transmission  of  intelligence  between  the  points  connected 
thereby.  As  every  such  grant  has  for  its  object  the  procurement 
of  an  easement  for  the  public,  the  incidental  powers  granted  must, 
be  80  construed  as  most  effectually  to  secure  to  the  public  the  full 
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enjoyment  of  such  easement.  Oammonfoealth  v.  Temple,  14  Oray, 
69,  77. 

It  has  neyer  been  doubted,  that  by  authority  of  the  legislature 
highways  might  be  used  for  gas  or  water  pipes,  intended  for  the 
convenience  of  the  citizens,  although  the  gas  or  water  was  con- 
ducted thereunder  by  companies  formed  for  the  purpose;  or  for 
sewers,  whose  object  was  not  merely  the  incidental  one  of  cleansing 
the  streets,  but  also  the  drainage  of  prirate  estates,  the  rights  of 
which  to  enter  therein  were  subject  to  public  regulations.  Oom- 
tmnweaUh  y.  LoweU  Oas^Ligbl  Co.,  12  Allen,  75;  Attorney  General 
y.  Metropolitan  Baihroady  125  Mass.  515,  517;  s.  c,  28  Am.  Rep. 
264;  Boston  y.  Richardson^  uH  supra. 

Nor  can  we  perceiye  that  these  are  to  be  treated  as  incidental 
uses,  as  suggested  by  the  plaintiff,  because  the  pipes  are  conducted 
under  the  surface  of  the  trayelled  way,  rather  than  aboye  it.  The 
rights  of  the  owner  of  the  fee  must  be  the  same  in  either  case,  and 
the  use  of  the  land  under  the  way  for  gas-pipes  or  sewers  would 
effectually  prevent  his  own  use  of  it  for  cellarage  or  similar  pur- 
poses. 

When  the  land  was  taken  for  a  highway,  that  which  was  taken 
was  not  merely  the  privilege  of  travelling  over  it  in  the  then  known 
vehicles,  or  of  using  it  in  the  then  known  methods,  for  either  the 
conveyance  of  property  or  transmission  of  intelligence.  Although 
the  horse  railroad  was  deemed  a  new  invention,  it  was  held  that  a 
portion  of  the  road  might  be  set  aside  for  it,  and  the  rights  of 
other  travellers,  to  some  extent,  limited  by  those  privileges  neces- 
sary for  .its  use.  Commonwealth  v.  limple,  ubi  supra;  Attorney- 
General  v.  Metropolitan  Railroad^  ubi  supra.  The  discovery  of  the 
telegraph  developed  a  new  and  valuable  mode  of  communicating 
intelligence.  Its  use  is  certainly  similar  to,  if  not  identical  with 
that  publio  use  of  transmitting  information  for  which  the  highway 
was  originally  taken,  even  if  the  means  adopted  are  quite  different 
from  the  post-boy  or  the  mail  coach.  It  is  a  newly  discovered 
method  of  exercising  the  old  public  easement,  and  all  appro- 
priate methods  must  have  been  deemed  to  have  been  paid  for 
when  the  road  was  laid  out.  Under  the  clause  to  regulate  com- 
merce among  the  States,  conferred  on  Congress  by  the  Constitution 
of  the  United  States,  although  telegraphic  communication  was 
unknown  when  it  was  adopted,  it  has  been  held  that  it  is  the  right 
of  Congress  to  prevent  the  obstruction  of  telegraphic  communica- 
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tion  by  hostile  State  legislation,  as  it  has  become  an  indispensable 
means  of  intercommunication.  Pensacola  Telegraph  y.  Western 
Union  Telegraph,  ubi  supra. 

No  question  arises  as  to  any  interference  with  the  old  methods 
of  oonunnnication,  as  the  statute  we  are  considering,  by  section  8, 
guards  carefully  against  this  by  providing  that  the  telegraphic  struct- 
ures are  not  to  be  permitted  to  incommode  the  public  use  of  high- 
ways or  public  roads.  We  are  therefore  of  opinion  that  the  use  of 
a  portion  of  a  highway  for  the  public  use  of  companies  organized 
under  the  laws  of  the  State  for  the  transmission  of  intelligence  by 
electricity,  and  subject  to  the  supervision  of  the  local  municipal 
authorities,  which  has  been  permitted  by  the  legislature,  is  a  pub-v 
lie  use  similar  to  that  for  which  the  highway  was  originally  taken, 
or  to  which  it  was  originally  devoted,  and  that  the  owner  of  the 
fee  is  entitled  to  no  further  compensation. 

There  remains  the  inquiry,  whether  there  is  any  objection  to  the 
statute  because  it  does  not  provide  a  sufficient  remedy  for  the 
owners  of  property  near  to  or  adjoining  the  way,  who  may  be  inci- 
dentally injured  by  the  structure;^  which  the  telegraph  companies 
may  have  been  permitted  to  erect  along  the  line  of  the  highway 
and  within  its  limits.  Such  remedy  is  given  by  section  4  as  the 
legislature  deemed  sufficient.  We  should  not  be  willing  to  believe 
that  the  land  owner  thus  injured  would  be  without  remedy,  if  the 
company  failed  to  pay  the  damages  lawfully  assessed  under  this 
section,  while  it  still  endeavored  to  maintain  its  structures;  but 
the  only  compensation  to  which  such  owner  is  entitled  is  that  which 
the  legislature  deems  just,  when  it  permits  the  erection  of  these 
structures.  The  legislature  may  provide  for  compensation  to  the 
adjoining  owners,  but  without  such  provision  there  can  be  no  legal 
daim  to  it,  as  the  use  of  the  highway  is  a  lawful  one.  Attorney^ 
General  v.  Metropolitan  Railroady  ubi  supra. 

The  clause  in  the  Declaration  of  Bights  which  provides  that 
"whenever  the  public  exigencies  require  that  the  property  of 
any  individual  should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor,"  is  confined  in  its  application 
to  property  actudly  taken  and  appropriated  by  the  government. 
Ko  construction  can  be  given  to  it  which  can  extend  the  benefit  of 
it  to  the  case  of  one  who  suffers  an  indirect  or  consequential  damage 
or  expense  by  means  of  the  rightful  use  of  property  already 
belonging  to  the  public.     CdUender  v.  Marsh,  1  Pick.  418,  430. 
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The  majority  of  the  court  is  therefore  satisfied  that  the  demurrer 
to  this  bill  was  properly  sustained,  and  the  entiy  will  be, 

Deorw  afirmed. 

NoTB  BT  THB  Rbfobtsr.— C.  Allkn,  J.,  deliTeied  the  following  diawat- 
ing  opinion  :  "  A  minority  of  the  court,  consisting  of  Mr.  Justice  William 
Allen  and  myself,  are  unable  to  agree  with  the  majority  of  the  court  upon  the 
principal  question  in  this  case,  which  is  this :  When  the  public  has  acquired 
«n  easement  in  land  for  a  highway,  by  taking  it  under  tiie  right  of  eminent 
domain,  by  prescription,  by  dedication,  or  by  grant,  is  an  additional  servitude 
to  be  deemed  as  imposed  by  appropriating  the  highway,  under  legislative  au- 
thority, for  the  use  of  a  line  of  electric  telegraph,  by  the  erection  of  poles  and 
wires  above  the  surface  of  the  ground,  so  that  the  owner  of  an  abutting  estate 
and  of  the  soil  to  the  center  of  the  highway  is  entitled  to  further  compensa- 
tion therefor  ?  The  corresponding  questions  are  necessarily  involved,  whether 
when  land  is  taken  for  a  highway  by  the  right  of  eminent  domain  it  is  to  be 
considered  as  an  element  of  the  damages  sustained  by  the  owner,  and  to  be 
I)aid  by  the  city  or  town,  that  the  land  may  be  used,  not  merely  for  a  highway, 
but  also  for  a  telegraph  line  ;  and  whether  in  case  of  a  dedication  or  grant  of 
land  for  a  highway,  with  or  without  the  payment  of  a  consideration,  the  right 
of  establishing  a  telegraph  line  along  the  highway,  under  the  authority  of 
general  or  special  statutes,  is  also  included  by  implication. 

**  If  such  owner  is  in  law  entitled  to  nirther  compensation,  it  is  plain  that  the 
statute  fails  to  meet  the  constitutional  requirement,  inasmuch  as.  no  adequate 
provision  for  such  compensation  is  made.  A  mere  right  of  action  at  law  is  not 
sufficient.  Connecticut  River  Railroad  v.  County  Commissioners,  127  Mass.  50 ; 
8.  c,  84  Am.  Rep.  888. 

"  It  has  been  held  in  this  Commonwealth  and  elsewhere,  though  without  en^ 
tire  uniformity  of  decision,  that  the  establishment  of  a  street  railway  does  not 
entitle  the  owner  of  the  land  to  further  compensation.  Attomey-Qen«ral  v. 
Metropolitan  Railroad,  125  Mass.  515 ;  s.  c,  28  Am.  Rep.  264.  Recognizing 
this  decision  as  founded  on  just  principles,  the  question  remains,  wheUierthe 
same  rule  applies  to  other  uses,  and  with  what  limitations,  if  any. 

"  The  great  weight  of  opinion  thus  far  expressed  by  courts  is  that  street  rail- 
ways, with  cars  propelled  by  horse  power,  are  not  to  be  regarded  as  imposing 
a  new  servitude  which  will  entitle  the  owner  of  the  fee  of  the  highway  to  ad- 
ditional compensation,  but  that  steam  railroads  are  to  be  so  regarded.  It  is 
considered  that  the  latter  use  is  so  far  different  in  its  nature,  that  the  law 
ought  to  take  notice  that  it  could  not  have  been  within  the  contemplation  of 
the  parties  that  the  laying  out  of  an  ordinary  highway  should  also  include  such 
a  mode  of  travelling.  While  it  is  always  recognized  that  the  proper  and  con- 
templated use  of  the  highway  is  not  to  be  deemed  limited  to  such  vehicles  as 
are  in  use  at  the  time,  it  is  considered  to  be  too  great  an  extension  of  the  ease- 
ment acquired  by  the  public  to  hold  that  it  embraces  its  use  for  a  steam  rail- 
way. At  this  point  the  line  has  been  drawn  by  a  great  weight  of  judicial  de- 
cision. See  Williams  v.  New  York  Central  RaUroad,  16  N.  Y.  97 ;  Wager  v. 
Troy  Union  Railroad,  25  id.  526,  585  ;  Jersey  City  d:  Bergen  Railroad  v.  Jer- 
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tefl  CSiif  4b  Hoboken  Uorte  Railroad,  20  N.  J.  Eq.  61 ;  Imlay  v.  Unimi  Branch 
Raaroad,  26  Conn.  249,  255  ;  Grand  Rapids  d'  Indiana  RaUroad  v.  Heud,  88 
Mich.  62 ;  Sherman  v.  Milwaukee,  Lake  Shore  and  Western  RaUroad,  40  Wis. 
645  ;  Kucheman  v.  Chicago,  Clinton  d  Dutmque  Railway,  46  Iowa,  860  ;  Kaiser 
T.  ifilr.  Paul,  Staiwater  A  Taylor's  FaUs  Railroad,  22  Minn.  149  ;  Southern  Pa- 
eifc  BaUroad  ▼.  Reed,  41  Cal.  256  ;  Cooley  Const.  Lim.  546,  550  ;  2  DUl.  Man. 
Corp..  §§  722.  725. 

"  The  nae  of  a  highway  for  the  purpose  of  communicating  information  by 
electricity,  by  means  of  posts  and  wires  erected  along  its  course,  may,  in  a  cer- 
tain sense,  be  said  to  be  a  use  for  a  purpose  similar  to  that  for  which  highways 
are  established,  namely,  the  increase  of  communication  between  persons  at 
different  points.  But  this  is  a  somewhat  remote  analogy,  and  the  more  direct 
purpose  of  establishing  highways  is  to  enable  persons  and  teams  to  pass  more 
easily  from  one  place  to  another.  The  analogy  between  a  steam  railway  and 
conveyance  by  ordinaiy  teams  is  much  more  direct. 

"  'I'he  multiplication  of  telegraph  and  telephone  posts  and  wires  in  thickly- 
settled  places  within  the  past  few  years  makes  the  question  at  issue  one  of 
great  importance.  There  can  be  no  doubt  that  in  many  instances  an  actual 
injury  is  done  to  the  remaining  or  abutting  land  along  a  highway  or  street  by 
the  erection  of  such  posts  and  wires ;  and  the  extent  to  which  this  may  be 
carried  in  the  future  cannot  easily  be  foreseen.  When  a  telegraph  line  con- 
sisted of  only  a  single  row  of  small  posts,  with  a  few  wires,  the  matter  was  of 
less  importance.  But  common  oberscArvation  shows  that  now  the  posts  are 
large  and  numerous,  fitted  with  cross-beams  adapted  for  layer  after  layer  of 
almost  countless  wires  ;  and  the  establishment  of  the  different  kinds  of  elec- 
trical lines  involves  to  some  extent  a  destruction  of  trees  along  the  highways 
or  streets,  an  occupation  of  the  ground,  a  filling  of  the  air,  an  interference 
with  access  to  or  escape  from  buildings,  an  increased  difficulty  in  putting  out 
fires,  an  obstruction  of  the  view,  a  presentation  of  unsightly  objects  to  the 
eye,  and  a  creation  of  unpleasant  noises  in  the  wind.  The  actual  injury  thus 
done  to  adjoining  property  may  certainly  be  quite  serious  ;  and  if  when  land 
is  taken  or  granted  for  a-  highway,  it  is  understood  that  such  use  may  also  be 
made  of  it,  there  can  be  no  doubt  that  in  many  instances  a  very  substantia]  in- 
crease of  compensation  would  justly  be  granted  to  the  owner ;  because  in 
assessing  damages  when  land  is  taken  for  a  highway,  it  is  not  merely  a  ques- 
tion what  the  land  actually  taken  is  worth  or  what  will  be  the  extent  of  the 
injury  from  the  deprivation  of  its  use,  but  the  owner  is  also  entitled  to  com- 
pensation for  the  incidental  injury  to  his  remaining  land  which  is  to  be  esti- 
mated with  reference  to  the  use  for  which  the  land  taken  from  him  is  to  be 
appropriated,  and  such  damages  are  to  be  allowed  to  him  as  will  'fairly  com- 
pensate him  in  view  of  the  purposes  of  the  appropriation.  Walker  v.  Old 
Colony  db  Newport  Railway,  108  Mass.  10.  14  ;  s.  c. ,  4  Am.  Rep.  509 ;  Johnson 
T.  Boston,  180  Mass.  452.  454. 

"Heretotore  the  consequential  injury  to  the  remaining  land  of  the  owner, 
arising  from  the  possibility  of  a  future  use  of  the  highway  for  telegraph  and 
telephone  wires  has  never,  so  far  as  we  have  been  informed,  been  considered 
as  a  proper  element  of  damages.     No  case  is  cited  or  known  where  it  has  been 
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lield  or  even  contended  hy  oounael  that  damages  should  be  included  for  such 
possible  ose. 

"  If  the  right  exists  to  establish  electrical  lines  with  many  wires  withoat 
farther  compensation,  the  owner  is  entitled  to  be  paid  at  the  outset  for  all  such, 
rights  which  are  acquired  against  him  on  the  assumption  that  they  will  be 
exercised  to  the  full.  No  one  can  tell  in  advance  how  extensive  a  use  will 
actually  be  made ;  but  if  it  is  an  incident  to  laying  out  a  highway  that  lines  of 
telegraph  or  telephone  may  be  authorized,  the  owner  of  the  land  certainly  has 
no  control  over  the  number  of  poets  and  wires  that  may  be  used,  and  the  right 
is  not  subject  to  any  limit  except  the  discretion  of  other  persons  than  himself. 
In  fixing  his  compensation  it  must  therefore  be  borne  in  mind  that  he  has  na 
light  whatever  to  limit  the  use  which  may  be  made  of  the  highway  for  these 
purposes.  The  result  will  follow  that  when  his  land  is  taken  for  a  highway 
he  will  be  entitled  to  receive,  and  the  public  will  be  compelled  to  pay  damages, 
one  element  of  which  is  uncertain.  It  may  happen  that  no  such  use  will  be 
made  of  the  highway.  It  may  be  the  case  that  the  authorities  who  lay  out  the 
way,  and  the  city  or  town  which  has  to  pay  the  expenses  of  laying  it  out 
and  keeping  it  in  repair  do  not  wish  to  take  or  pay  for  the  right  to  have  tele- 
graph lines  established  on  it.  They  may  not  think  such  a  line  in  that  place 
necessary  or  desirable.  Nevertheless,  if  it  is  incident  to  laying  out  a  highway 
that  a  telegraph  line  may  thereafter  bo  established  upon  it  by  the  sanction  of  & 
future  board  of  municipal  officers,  this  right  must  of  necessity  be  paid  for  at 
the  outset  unless  the  owner  of  the  land  will  have  a  subsequent  claim  for  addi- 
tional damages ;  otherwise  his  property  is  taken  from  him  without  compensation. 

'*  It  is  going  quite  too  far  to  hold  that  in  law  it  must  be  deemed  to  have  hocn 
within  the  contemplation  of  the  parties,  at  the  time  of  the  laying  out  of  the 
highway,  that  it  might  be  used  for  such  new  and  additional  purposes.  They 
are  in  their  nature  essentially  distinct  from  the  ordinaiy  use  of  a  highway  by 
travellers.  It  is  not  desirable  to  impose  this  new  burden  upon  the  laying  out 
of  highways.  If  the  public  convenience  and  necessity  require  a  new 
highway  but  do  not  require  a  line  of  telegraph  over  it,  the  public  authoritiee 
ought  to  be  able  to  take  such  an  easement  as  will  subserve  the  public  require- 
ment without  being  subjected  to  the  necessity  of  paying  for  a  right  which  ia 
not  needed  nor  desired.  The  use  of  a  highway  for  telegraphic  purposes  is  not 
naturally  included  in  the  original  design  nor  naturally  incidental  to  its  use  for 
travel.  Highways  can  be  and  are  conveniently  used  without  telegraphs  or 
telephones.  The  latter  can  be  established  without  the  use  of  the  highway. 
It  may  be  convenient  in  many  instances  to  use  the  highway  for  electrical  lines. 
Whenever  this  proves  to  be  the  case,  there  is  no  hardship  in  requiring  those 
who  wish  to  establish  such  lines  to  pay  for  the  privilege  such  damages,  if  any, 
as  may  be  caused  to  the  owners  of  property  by  such  use.  In  many  instances, 
no  doubt,  there  would  be  no  damages.  But  in  cases  where  actual  damage  is 
thus  caused,  there  is  no  good  reason  why  it  should  not  be  i>aid  for  by  those 
who  will  derive  the  benefit.  It  is  more  just  and  reasonable  that  such  i>ayment8 
should  be  made  as  for  an  additional  use  or  servitude,  than  that  it  should  be 
included  at  the  outset  when  it  is  not  known  whether  such  use  will  be  required 
or  not. 
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'*  There  U  another  reaBon  for  holding  that  the  right  to  establish  electrical 
Ifaies  is  not  included  in  the  laying  out  of  a  highway.  When  land  is  taken  for 
a  highway,  the  payment  of  damages  is  to  be  made  by  the  city  or  town  within 
which  it  lies.  But  a  city  or  town  has  no  legal  right  to  appropriate  money  for 
the  establishment  of  a  line  of  telegraph  or  telephone  for  the  general  public 
use.  A  diroct  vote  of  a  town  to  subscribe  for  shares  in  a  company,  or  to  con- 
tribute money  in  aid  of  such  establishment,  would  clearly  be  illegal  and  void, 
as  not  falling  within  the  classes  of  objects  for  which  municipal  expenditures 
may  be  made.  If  therefore  the  owner  of  the  land  is  entitled  to  be  paid  for 
the  right  to  establish  lines  of  telegraph  or  telephone  along  the  highway  in  the 
future,  as  an  iocident  to  tlie  use  of  the  land  for  the  highway,  and  if  the  city 
or  town  is  to  i>ay  for  the  damages  caused  by  the  laying  out  of  the  highway, 
including  all  incidental  damages  to  the  remaining  land,  it  follows  that  the 
dty  or  town  is  thus  made  to  contribute  money,  possibly  against  its  will,  for  an 
illegal  purpose.  By  construction  of  law,  it  will  also  be  held  to  have  paid 
money  in  the  past  for  expenses  which  it  had  no  actual  intention  and  no  legal 
right  to  incur.  And  the  electrical  companies  will  be  declared  entitled  to  reap 
the  benefits  accruing  from  such  payment  for  their  own  advantage.  The  leg- 
islature has  never  intended  to  require  or  to  allow  towns  and  cities  to  pay  for 
privileges  to  be  enjoyed  by  electrical  companies  which  may  be  organized 
onder  the  general  laws.  It  is  at  least  doubtful  if  it  has  the  constitutional 
right  to  do  so.  It  would  not  be  *  *  wholesome  and  reasonable  "  legislation,  within 
tlie  moaning  of  the  Constitution,  to  grant  to  a  commercial  corporation,  estab- 
lished under  general  laws  for  purposes  of  profit,  the  right  to  obtain,  without 
payment,  a  valnable  privilege,  for  which  a  city  or  town  has  been  compelled, 
igainst  its  will,  to  pay. 

"  An  argument  has  been  drawn  from  the  judicial  sanction  which  has  been 
given  to  the  use  of  streets  for  drains  and  sewers,  and  for  gas  and  water  pipes.. 
But  there  is  a  palpable  distinction  between  such  uses  and  that  for  the  estab- 
lishment of  a  telegraph  line.  It  may  be  said  in  a  general  way  that  when  a 
highway  is  laid  out,  the  whole  beneficial  use  of  the  soil  is  temporarily  taken 
from  the  owner  and  appropriated  to  the  public  use ;  and  ordinarily  the  laying 
of  underground  pipes,  in  such  a  manner  as  to  cause  no  injury  to  the  adjoining 
land,  does  not  deprive  the  owner  of  the  fee  of  any  use  which  he  could  other- 
wise have  made  of  the  soil.  Ordinarily  therefore  he  cannot  be  deemed  to 
inifer  an^  legal  Injury  from  the  laying  of  underground  pipes.  A  different 
ipiestion  however  might  by  possibility  arise,  if  such  pipes  interfered  with 
underground  operations  which  the  owner  might  carry  on,  notwithstanding  the 
existence  of  the  highway.  Then  agidn  sewers  and  drains  are  built  more 
directly  by  public  officers,  and  usually  are  of  direct  benefit  to  the  abutting 
estates  as  well  as  to  the  streets  themselves.  The  advantage  to  abutting  owners 
is  so  apparent  that  under  our  statutes  they  may  be  assessed  for  the  expenses 
of  construction.  Qas-pipes  also  are  likely  to  be  of  direct  service  in  furtherance 
of  the  purposes  for  wliich  streets  are  laid  out,  aiding  public  travel  and  bene 
fitting  the  abutting  lots.  There  is  a  general  recognition  that  all  these  uses  are 
directly  subservient  to  the  purposes  for  which  highways  are  established  ;  and 
by  statute  towns  are  authorized  or  required  to  lay  water-pipes,  erect  watering- 
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trooghs  and  f  oaiitaiii8,aet  out  end  maintain  shade  treee,erecl  guide  posts  and  erect 
and  maintain  street  lamps.  Pab.St8.,  chap. 87,  §g  1-4;  chap. 54, §9.  Battheerec^ 
tion  of  telegraph  lines  along  a  highway  is  of  no  direct  and  peculiar  benefit  t6 
travellers  upon  the  highwaj,  to  the  highway  itself,  or  to  abutting  estates;  and  as 
has  been  seen,  such  lines  do  or  may  interfere  materiidlj  with  the  beneficial  use 
and  enjoyment  which  the  owner  of  the  soil  might  otherwise  have  of  his  estate. 

"  The  fact  that  the  statute  provides  that  no  permanent  easement  shall  be  ac^ 
quired  by  a  telegraph  company  is  not  material.  While  the  line  exists,  the  in- 
jury to  the  owner  is  continuous  ;  and  he  is  deprived,  without  his  consent,  of 
the  rightful  use  of  his  property  for  a  period  which,  though  indefinite  and 
liable  to  be  determined,  may  yet  be  perpetual,  and  which  he  himself  is  power- 
less to  bring  to  an  end. 

**  The  authorities  which  hold  that  using  a  highway  for  a  steam  railroad  im- 
poses an  additional  servitude,  for  which  the  owner  of  the  fee  is  entitled  to  ad- 
ditional compensation,  go  farther  than  Is  necessary  to  support  the  view  above 
taken.  The  case  of  AWymey- General  v.  MetropctUan  BaUroad,  t2S  Mass.  515; 
8.  c,  28  Am.  Bep.  964,  related  only  to  horse  railroads,  and  leaves  it  an  open 
question  in  this  State  as  to  steam  railways.    The  case  of  OaBender  v.  Mar$h, 

I  Pick.  418-481,  as  to  damage  caused  by  changing  the  grade  of  the  street,  has 
always  been  recognized  as  a  hard  case,  and  an  intimation  was  given  at  the  time> 
that  the  legislature  might  well  interfere  by  general  or  special  statute  for  the 
relief  of  parties  so  injured.  The  doctrine  of  that  case  should  not  be  extended. 

"  In  Young  v.  TamunUh,  9  Gray,  886,  the  telegraph  line  was  established,  so 
fkr  as  appears,  by  the  land  owner's  consent,  and  no  question  involving  his 
rights  arose  or  was  considered. 

"  As  to  elevated  railroads,  it  was  held  by  a  majority  of  the  justices  of  the 
New  York  Court  of  Appeals,  that  an  abutting  owner,  even  if  he  does  not  own 
the  fee  of  any  part  of  the  street,  has  such  a  property  as  to  be  entitled  to  ad- 
ditional compensation.  Story  v.  New  York  BleccUed  BaOroad,  90  N.  Y.  122 ; 
8.  c,  48  Am.  Bep.  146.  The  case  would  be  much  stronger  if  he  owned  the 
fee.  In  the  Supreme  Ck>urt  of  New  York,  and  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  niinois,  and  in  the  Supreme  Court  of  Illi- 
nois, it  has  been  held  that  the  use  of  a  highway  for  a  telegraph  line  will  en- 
title such  owner  to  additional  compensation.   Dueenbury  v.  Mutual  Telegraph, 

II  Abb.  New  Cas.  440 ;  Atlantic  dt  Paeifle  Telegraph  v.  Chicago,  Rock  Island 
A  Pacific  Bailroad,  6  Biss.  158 ;  Board  of  Trade  Telegraph  v.  Bamett,  107 
m.  507  ;  B.  c,  47  Am.  Bep.  458." 

The  contrary  doctrine  to  the  principal  case  was  held  by  the  Special  Term  of 
New  York  Superior  Court  in  Metropolitan  Telephone  d  Telegraph  Co.  v.  Cald- 
1000  Lead  Co,,  67  How.  Pr.  865.  In  that  case  the  fee  of  the  streets  was  in  the 
city.  The  court  said :  "  The  fee  thus  vested  in  the  city  was  in  trust  for.  a 
specified  purpose,  limited  by  the  purpose  for  which  the  property  was  taken, 
and  the  trust  upon  which  it  was  held  ;  and  the  use  to  which  the  property  could 
be  put  by  the  city  must  be  limited  by  said  trust  —  viz.,  to  be  appropriated  and 
kept  open  as  a  public  street.  In  People  v.  Kerr,  27  N.  Y.  188,  and  the  cases 
that  have  followed  that  case,  it  was  held  that  a  street  railroad  authorized  by  the 
legislature  to  be  built  in  a  street  was  valid  as  a  proper  regulation  as  a  street  use. 
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In  the  cue  of  Mahadyy,  Bushtoick  RaUroad  Co.,  91  N.  Y  148;  b.  c,  48  Am. 
Rep.  061,  tlie  court  upheld  tlioee  cases  as  deciding  that  such  a  horse  railroad 
was  a  structure  consistent  with  the  right  of  the  abutting  owners  in  the  streets. 
and  these  cases  can  now  only  be  considered  as  authority  for  holding  that  such 
a  railroad  is  a  street  use,  which  is  within  the  power  of  the  legislature  to  con- 
tioL  The  power  of  the  legislature  over  the  street  is  however  not  unlimited ;  it  is 
to  goTem  and  regulate  such  use  or  interest  in  the  land  as  vested  in  the  corpora- 
tion under  the  provision  of  the  law  for  the  taking  of  the  property.  The  city 
took  the  property  in  trust  to  appropriate  it  as  a  public  street,  and  so  far  as  it 
held  it  for  a  public  street  it  was  subject  to  the  control  of  the  legislature. 

"  That  the  power  of  the  legislature  over  the  streets  is  limited,  and  that  the 
legislature  had  no  authority  to  authorise  a  structure  in  a  street  that  is  incon- 
sistent with  such  street  use,  was  held  in  the  Stary  case,  90  X.  Y.  122  ;  s.  c,  48 
Am.  Rep.  146  ;  and  in  discussing  the  question  in  that  case.  Judge  Danforti^ 
says,  at  page  155 :  '  Within  this  principle,  its  [the  streets]  surface  might  be 
broken  up  for  the  insertion  of  gas  or  water  pipes  or  sewers  or  occupied  by  rails 
imbedded  therein  for  surface  railroad,  but  its  limit  would  be  fqund  in  these  and 
like  usee.'  It  appears  therefore  that  the  power  of  the  legislature  is  limited  to 
a.  regulation  of  the  use  for  which  the  property  is  held  by  the  city  in  trust.  As 
Judge  Daktobth  says  in  the  Stary  case,  ntpra,  p.  157  :  '  It  is  certainly  well 
settled  that  when  a  grant  is  made  or  trust  created  for  a  specific  and  defined  pur- 
pose, the  subject  of  the  grant  or  trust  cannot  be  used  for  another  and  foreign 
purpose  without  the  consent  of  the  parties  from  whom  it  was  derived,  or  for 
whose  benefit  it  was  created.' 

"  Under  this  statute  the  city  takes  the  fee  in  trust  to  be  appropriated  for  a 
pubUe  street.  That  is  '  a  specific  and  defined  purpose.'  The  property  is  paid 
for  by  the  abutting  owners ;  neither  the  city  nor  the  State  pays  the  amount 
awarded  for  the  taking  of  the  property,  but  the  owners  of  the  land  on  the 
street  pay  for  whatever  property  is  taken.  The  statute  provides  that  such  pay* 
ment  shall  be  apportioned  among  such  abutting  owners  as  they  shall  be  benefited 
by  the  appropriation  of  such  property  as  a  public  street ;  and  that  such  abutting 
owners  have  an  interest  in  the  streets,  is  recognized  in  the  Stary  case,  $ttpra, 
and  Mahady  v.  Btuhwick  BaUroad  Co. ,  tupra.  I  think  therefore  that  the  powers 
of  the  legislature  to  regulate  the  streets  are  confined  to  the  uses  for  which  they 
were  taken,  viz. ,  to  be  appropriated  and  kept  open  as  public  streets.  The  plaint- 
iff owns  and  operates  a  telephone  line  on  Thirty-ninth  street  and  uses  poles  to 
conduct  the  wires  used  in  such  business,  and  I  am  clearly  of  the  opinion  that 
sock  a  use  of  the  streets  is  not  a  street  use,  and  does  not  come  ^thin  the  terms 
of  the  trust  upon  which  the  city  holds  the  fee  of  the  streets ;  and  that  so  far  as 
the  lights  of  abutting  owners  are  involved,  the  legislature  had  no  power  to 
avthorlze  plaintifEs  to  use  the  streets  for  such  a  purpose. 

"  Plaintifb  dte  the  case  of  PwpU  v.  Metropolitan  Telephone  db  Telegraph  Co. , 
n  Hun,  596»  but  in  that  case  the  people  were  objecting  to  the  use  of  the  streets 
by  plsintifiB  and  plaintifEs  had  the  consent  of  the  people  for  such  use.  As  was 
said  in  the  Story  case,  page  160,  in  speaking  of  the  authority  given  by  the 
legislature :  '  So  far  as  the  public  is  concerned  it  may  stand ;  not  so  far  as  to 
the  individoaL' " 
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Powers  v.  Ouardia^n  Fire  and  Life  Inscrakce  Compaky. 

(laSMaM.  KM.) 

Iruurance  — sale  of  property  between  partners  —  inere€ue  of  risk. 

The  sale  hy  one  partner  of  his  share  of  the  partnership  property  to  another 
I>artner  and  the  taking  a  mortgage  hack  are  not  a  breach  of  a  condition  in 
an  insurance  policy  against  a  sale  of  the  property,  nor  necessarily  an  increase 
of  the  risk.    (8eenoU,p,  22.) 


A" 


TION  on  an  insurance  policy.     The  opinion  states  the  case. 


W,  S.  B.  Hopkins,  for  defendant. 
H,  C,  Hartteell,  for  plaintiffs. 

H0LMES9  J.  The  defendant  insured  the  plaintiffs.  Powers  and 
Baldwin,  against  loss  by  fire  upon  certain  goods  owned  by  them  as 
partners,  including  their  stock  in  trade.  Afterward  Powers  sold 
his  share  to  Baldwin,  taking  back  a  mortgage  on  the  same  goods. 
The  only  question  reported  to  us  is  whether  this  transaction  will 
prevent  a  recovery  upon  the  policy.  If  any  thing  can  be  recovered, 
the  amount  is  settled  by  agreement. 

Apart  from  the  conditions  in  the  policy,  the  plaintiffs'  case  is 
clear.  Both  the  contractees  join  in  the  suit,  IcUe  v.  Citizens  Ins. 
Co.,  13  Gray,  79  ;  and  the  plaintiff  Powers  retained  an  insurable 
interest  after  his  sale,  under  the  contemporaneous  mortgage  back 
to  him,  which  was  a  part  of  the  interest  which  he  had  when  the 
policy  was  issued,  and  carved  out  of  it.  It  is  not  necessary  to  con- 
sider, whether  if  he  had  retained  no  interest,  an  action  could  have 
been  maintained  in  the  name  of  the  two  for  the  benefit  of  Baldwin 
alone,  as  was  thought  in  Hobbs  v.  Memphis  Ins.  Co.,  1  Sneed,  444, 
and  denied  in  Dix  v.  MercaniiU  Ins.  Co.,  22  111.  272;  or  if  so,  what 
the  extent  of  the  recovery  would  be. 

The  defense  relied  on  was  a  breach  of  the  conditions  of  the 
policy.  The  words  of  the  only  material  one  are,  "  if  without  such 
assent  (the  written  assent  of  the  company),  the  said  property  shall 
be  sold.''  There  is  nothing  more;  no  proviso  against ''  any  change 
of  title  in  the  property  insured,  or  of  any  undivided  interest 
therein,"  as  in  Dix  v.  Mercantile  Ins.  Co.,  ubi  supra.     We.. have 
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no  occasion  to  differ  from  this  and  similar  decisions,  so  far  as  thej 
go  on  the  precise  language  used  in  those  cases.  But  we  think  that 
the  reason  of  the  thing  and  the  weight  of  precedent  agree  that  the 
condition  with  which  we  have  to  deal  has  not  been  broken.  If  it 
were  construed  with  any  strictness  against  the  defendant,  or  eyen 
literally,  the  condition  would  only  be  broken  by  a  sale  of  the  whole 
of  **  the  said  property  "  by  the  firm.  See  Savage  v.  Hotoard  Ins,  Co., 
52  N.  Y.  502,  505;  s.  c,  11  Am.  Bep.  741;  Scanlon  y.  Unton  Ins. 
Co.,  4  Biss.  511.  '*  The  said  property,"  taken  literally,  means  the 
things  described  in  the  policy  as  insured,  not  the  partial  interest 
of  one  cotenant;  and  *^  sold ''  in  connection  with  these  words  would 
naturally  be  taken  to  refer  to  the  joint  act  of  the  joint  party  con- 
tracted with. 

But  we  need  not  go  so  far  in  order  to  decide  this  case.  What- 
eyer  might  be  the  effect  of  a  conyeyance  of  his  whole  interest  by 
one  partner  to  a  stranger,  we  think  that  such  a  conyeyance  to  his 
copartner  is  not  a  breach.  Assuming  without  argument,  that  if 
this  were  otherwise,  the  contemporaneous  mortgage  back  would  not 
saye  the  condition*  we  think  that  partners  jointly  contracted  with 
as  such  are  to  be  regarded  as  so  far  only  one  person,  and  the  condi- 
tion as  so  far  limited  to  keeping  the  ownership  of  the  thing  insured 
in  some  member  of  the  insured  body,  that  changes  between  them- 
selyes  in  the  relatiye  amounts  or  in  the  nature  of  their  respectiye 
interests,  do  not  fall  within  the  fair  meaning  of  the  words  used. 

If  we  look  beyond  the  interpretation  of  the  words  to  the  object 
of  the  condition,  we  cannot  see  any  good  reason  why  the  insurers 
should  wish  to  restrict  the  parties  they  deal  with  more  narrowly. 
It  is  said  that  one  of  the  parties  loses  his  motiye  and  right  to  keep 
a  watch  oyer  the  goods.  That  is  hardly  true  in  the  present  case ; 
but  eyen  if  it  were,  the  insurers  did  not  stipulate  for  any  such  su- 
pervision. Either  partner  had  a  perfect  right  to  abstain  from  it, 
for  any  thing  that  is  to  be  found  in  the  policy.  Theproyiso  against 
the  sale  of  the  insured  property  is  directed  to  a  different  point,  the 
preseryation  of  an  insurable  interest.  So  far  as  the  object  of  pre- 
serying  an  insurable  interest  is  concerned  as  the  actual  interest 
of  partners  in  the  firm  property  are  necessarily  fluctuating,  there 
seems  to  be  no  particular  reason  why  the  insurers  should  wish 
to  keep  the  state  of  the  legal  title  unchanged  as  between  them,  — 
certainly  no  sufficient  ground  for  extending  the  language  chosen  by 
the  insurer  beyond  its  plain  and  natural  meaning. 
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Our  conclusion  is  sustained  by  the  weight  of  authority  in  this 
country.  Hoffman  y.  JSItna  Ins.  Co.,  32  N.  Y.  405;  Pierce  v. 
Nashua  Ins*  Co.,  50  N.  H.  297;  s.  c.^  9  Am.  Bep.  235;  Lochtoood  v. 
Middlesex  Assur,  Co.,  47  Conn.  553,  564;  West  v.  CMxens'  Ins, 
Co.,  27  Ohio  St.  1 ;  8.  c,  22  Am.  Rep.  294;  Burnett  v.  Eufaula 
Ins.  Co.y  46  Ala.  11;  s.  c,  7  Am.  Rep.  581;  Dertnani  y.  Home  Ins. 
Cb.y  26  La.  Ann.  69;  s.  c,  21  Am.  Rep.  544.  See  also  Cowan  t. 
Iowa  Ins.  Co. 9  40  Iowa,  551 ;  s.  c,  20  Am.  Rep.  583  ;  Scanlon  v. 
Union  Ins.  Co.,  uhi  supra* 

As  the  sale  by  Powers  was  not  a  breach  of  condition,  a  fortiori  a 
mortgage  back  to  him  was  not  Rice  y.  Tower,  1  Gray,  426;  Judge 
y.  Connecticut  Ins.  Co,,  132  Mass.  521. 

Some  little  reliance  was  placed  on  another  condition  :  ''If 
without  such  assent,  the  situation  or  circumstances  affecting  the 
risk  shall,  by  or  with  the  adyice,  agency,  or  consent  of  the  in- 
sured, be  so  altered  as  to  cause  an  increase  of  such  risk."  But  if 
under  any  circumstances  a  general  clause  could  be  taken  to  carry 
the  effect  of  a  change  of  title  higher  than  a  special  one  expressly 
dealing  with  that  subject,  or  if  eyen  in  the  absence  of  a  special 
clause  the  present  transaction  could  be  brought  within  the  scope 
of  ''circumstances  affecting  the  risk"  (Houghton  y.  Manuf.  Ins. 
Co.,  8  Mete.  ]J4,  122;  AOm  y.  Massasoit  Ins.  Co.,  99  Mass.  160), 
ve  cannot  say  that  it  "  caused  an  increase  of  such  risk,"  as  matter 
of  law,  after  a  finding  for  the  plaintiffs. 

Judgment  on  the  finding  for  the  plaintiffs. 

Note  bt  thb  Rbportbr.  —  Id  HaUiaway  v.  Stale  Tm.  Oo.  ,  Iowa  Sapreme 
Ck>urt,  July,  1884,  where  one  of  the  provisions  of  an  insuranoe  policy  given 
to  a  partnership  was  that  *'  if  the  title  of  the  property  is  transferred,  incom- 
berod  or  changed,  *  *  *  the  policy  shall  be  void/*  hM,  that  a  dissolu- 
tion of  partnership,  and  a  sale  by  one  partner  to  the  other  of  his  interest,  is  a 
change  of  title  to  the  property,  and  will  render  the  policy  void.  The  court 
said  :  ''  The  question  as  to  the  effect  on  the  contract  of  insurance  of  the  sale 
by  one  joint  owner  to  another,  of  his  interest  in  the  joint  property,  when  the 
policy  contains  a  provision  against  alteration,  has  often  been  before  the  court, 
and  the  numerical  weight  of  authority  is  probably  in  favor  of  the  proposition  that 
a  '  sale  by  one  partner  to  his  co-partner  of  his  interest  in  the  partnership  property 
does  not  have  the  effect  to  terminate  a  policy  of  insuranoe  which  contains  a 
provision  against  the  sale  or  transfer  of  the  property.'  The  case  of  i9<»^%na9i 
V.  .^tna  Ins.  Co.,  82  N.  Y.  406,  is  probably  the  leading  case  holding  this  doc- 
trine. The  policy  in  that  case  provided  that  it  should  be  null  and  void  '  if  the 
said  property  shall  be  sold  or  conveyed.*  The  policy  was  issued  to  a  partner- 
ship, one  member  of  which  sold  his  interest  in  the  property  to  his  copartner 
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More  the  loss,  and  it  was  held  that  this  did  not  have  the  effect  to  avoid  the 
.jtoliqr.  Another  holding  is  followed  in  Dermani  v.  Ins.  Co. ,  36  La.  Ann.  6& ; 
s.  c,  21  Am.  Rep.  544 ;.  Piere^  ▼.  Iiu.  Co.,  50  N.  H.  297  ;  s.  c,  7  Am.  Rep. 
285 ;  Burnett  v.  Ins.  Co.,  46  Ala.  11 ;  s.  c,  7  Am.  Rep.  581,  and  West  v.  Ins. 
Co.,  27  Ohio,  St.  1 ;  s.  c,  22  Am.  Rep.  294,  —in  each  of  which  cases  the  policy 
contained  substantially  the  same  provision.  The  ground  upon  which  the  hold* 
iog  is  put  is  that  the  alienation  against  which  the  parties  provided  by  the 
provision  was  of  the  whole  of  the  insured  property,  and  not  merely  a  portion 
of  it,  or  some  interest  in  it  less  than  the  whole,  and  that  a  sale  of  his  interest 
by  one  partner  to  his  copartner  was  not  such  a  disposition  of  the  property  as 
was  contemplated  by  the  parties  when  they  framed  the  provision  ;  that  what 
was  intended  to  be  guarded  against  was  such  a  transfer  of  the  property  as 
would  change  the  proprietary  interest  therein  of  those  with  whom  the  in- 
surers contracted,  and  substituted  other  parties  with  whom  they  had  not  con- 
sented to  contract,  but  that  the  sale  of  his  interest  by  one  partner  to  his  co- 
partner did  not  have  the  effect  to  introduce  a  stranger  to  the  contract,  or  to 
make  any  change  in  the  condition  or  situation  of  the  property  or  risk. 

*'In  Cmoan  v.  State  Ins.  Co.,  40  Iowa,  551 ;  8.  c,  20  Am.  Rep.  588,  the 
policy  was  issued  to  plaintiff,  but  before  the  loss  he  sold  the  insured  property 
to  a  partnership  of  which  he  was  a  member.  It  oontuned  a  similar  provision 
against  alienation,  and  it  was  held  by  the  court  that  as  he  retained  an  insura^ 
ble  interest  in  the  property  the  policy  was  not  avoided  by  the  sale  ;  that  while 
the  claoae  in  the  policy  prohibited  the  alienation  of  the  insured  property,  it 
did  not  forbid  the  sale  of  an  interest  therein  less  than  the  whole,  and  as  long 
as  plaintiff  retained  an  insurable  interest  in  the  property,  the  policy  attached 
to  and  protected  that  interest.  We  think  it  clear  that  this  case  does  not  sus- 
tain  the  position  of  appellee  in  the  case  now. before  us.  The  facts  of  the  two 
cases  and  the  questions  involved  are  essentially  different.  In  the  one,  the 
party  seeking  to  enforce  the  contract  was  an  original  party  to  it,  and  the  ques- 
tion involved  was  whether  his  right  of  recovery  was  defeated  by  his  sale  of 
an  interest  in  the  insured  property,  while  in  this  case  plaintiff  is  not  personally 
a  party  to  the  contract,  and  the  question  is  whether  he  acquired  a  right  of 
action  on  the  policy  by  his  purchase  of  an  additional  interest  in  the  property .^ 
Nor  do  we  think  that  the  other  cases  cited  above  are  conclusive  of  the  question' 
here  involved.  The  provisions  of  the  policies  involved  in  those  cases  were' 
that  ilie  policies  should  be  null  and  void  if  the  property  was  sold  or  conveyed, 
whOe  the  provision  in  this  case  is  that  ' if  the  title  of  the  property  is  trans' 
ferred,  incumbered  or  changed,  *  *  *  the  policy  shall  be  void.'  The  ef- 
fect of  this  language  is  materially  different  from  that  used  in  the  policies  in 
the  other  cases.  The  title  of  the  property  would  be  transferred  by  a  sale  or 
conveyance  of  it  to  another  person.  If  the  word  'changed '  had  not  been  in 
iserted  in  the  provision,  the  effect  of  the  language  would  have  been  the  sanu^^ 
as  that  used  in  the  other  policies,  and  the  same  construction  which  was  put 
upon  the  provisions  in  those  cases  could  fairly  have  been  put  upon  it.  But 
the  parties  having  inserted  in  their  contract  words  which  fully  express  tlip 
provision  that  the  policy  would  be  avoided  by  a  sale  or  conveyance  of  the 
property  to  a  stranger,  have  also  inserted  another  word  by  which  the  sama- 


24  MASSACHUSETTS. 


P^ywen  ▼•  Qnardinn  Fire  and  Life  Insunnoe  Company 

oonseqaenoe  is  made  to  follow  a  change  of  the  title  to  the  property.  It  la  cer- 
tainly true  that  by  a  transfer  of  the  title  to  the  whole  of  the  property  to  a 
stranger  the  title  would  be  changed,  but  we  cannot  presnme  that  the  parties 
intended  to  express  that  provision  by  the  ose  of  the  word  '  changed/  for  ss 
we  have  seen,  they  had  already  fully  expressed  it  by  the  words  which  precede 
it  in  the  contract.  This  latter  word  was  deliberately  used  by  the  parties,  and 
we  cannot  reject  it  as  construing  the  contract ;  and  as  it  neither  limits  nor 
qualifies  those  which  precede  it,  we  are  bound  to  presume  that  the  parties  in- 
tended by  its  use  to  express  some  provision  or  condition  of  their  contract 
which  was  not  otherwise  expressed.  The  eifect  of  the  provision  is,  then,  that 
the  policy  would  be  avoided  either  by  a  transfer  of  the  title  of  the  propertj^ 
insured  to  a  stranger,  or  by  a  change  of  the  title  to  it.  This  conclusion  can  be 
avoided,  as  we  thinlc,  only  by  disregarding  the  elementary  rules  of  construc- 
tion. The  case  turns  then  upon  the  question  whether  a  phange  of  the  title 
of  the  property  resulted  upon  the  dissolution  of  the  partnership  and  the  sale 
by  Smith  to  plaintiff  of  all  of  his  interest  in  the  property,  and  it  seems  to  us 
ihero  can  be  but  one  answer  to  this  question.  During  the  existence  of  the 
partnership  it  cannot  be  said  that  plaintiff  had  title  to  any  specific  share  or 
interest  in  the  property.  His  claim  was  to  the  proportion  of  the  residue 
which  should  be  found  to  be  due  to  him  upon  the  final  telance  of  the  accounts 
of  the  firm  after  the  conversion  of  the  assets  and  the  liquidation  of  its  debts. 
But  upon  the  dissolution  of  the  partnership,  and  the  purohase  by  him  of 
Smith's  interest,  he  was  vested  with  the  absolute  title  to  the  whole  of  the 
property. 

"  The  conclusion  we  reach  is  sust^ned  by  the  following  authorities  :  KeeUr  v. 
Niagara  Fvre  Im.  Go,,  16  Wis.  628 ;  Harford  Fire  Ini.  Co,  v.  Bam,  28  Ind. 
180;  DixY.  MereatUOe  Im,  Co.,  22  111.  272;  Wood  v.  BuUand  Im.  Co.,  81 
Vt.  652." 

In  Drennen  v.  London  Asnuranee  Corporation,  U.  S.  Giro.,  Minnesota,  Mil- 
fjSR,  J.,  charged  the  Jury  that  a  change  or  transfer  between  the  partners 
•would  be  no  violation,  but  the  introduction  of  a  new  partner  avoided  the 
policy.  He  said :  "  Many  changes  may  take  place  in  the  title  and  also  in  the 
possession,  without  a  sale  or  transfer  of  the  property  to  another  party ;  for  in- 
stance, a  sale  by  one  partner  to  another  has  been  held  by  the  courts  not  to  be 
rsuch  a  sale  or  transfer  as  is  included  in  this  policy,  and  for  the  very  obvious 
reason  that  the  possession  does  not  change  ;  it  romains  where  it  was  — the 
title  remains,  perhaps  in  the  firm,  although  one  member  of  the  firm  may  have 
gone  out ;  the  question  we  have  got  to  solve  is  whether  the  introduction  of  a 
new  partner  into  the  partnership  firm  whose  goods  are  insured,  is  such  a 
change  as  vests  him  with  an  interest  which  he  did  not  have  before,  and  vests 
another  man  with  a  right  of  control  of  the  possession,  and  to  have  charge  of 
the  property,  and  will  avoid  this  policy.  Without  going  on  to  cite  the  author- 
ities, we  are  both  of  the  opinion  that  this  is  such  a  change  as  by  that  language 
was  intended  to  avoid  and  forfeit  the  policy. 

"  The  sale  or  the  transmutation  of  the  various  interests  between  the  part- 
ners themselves,  and  nobody  else  having  the  control,  and  leaving  the  posses* 
aion  where  it  was,  does  not  invalidate  the  policy  ;  but  the  introduction  of  a 
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new  partner  with  an  fnyestiture  of  an  interest  in  him,  which  he  did  not  have 
before,  does  avoid  the  policy. 

"  There  are  two  things  with  regard  to  which  insurers  are  always  caations, 
tenadons  and  anxions.  One  of  them  is  the  character  of  the  men  with  whom 
they  make  the  contract,  and  the  other  is  the  character  of  the  man  who  has 
poBseoBion  of  the  property,  especially  if  it  be  movable  property  that  is  insured; 
and  it  is  easy  to  se>  why  this  is  so.  They  may  veiy  well  know  that  the  man 
or  men  vnth  whom  they  deal  when  the  contract  is  made  are  cautious,  prudent 
bostneas  men,  honest  and  for  a  long  time  successful  in  business.  With  those 
men  they  contract  without  hesitation.  They  have  a  right  to  know  who  those 
men  are  vrith  whom  they  contract  with  regard  to  the  possession  of  the  prop 
'erty.  They  make  a  contract  with  A.  because  they  know  him,  or  because  they 
have  heard  of  his  character — because  they  understand  that  he  is  honest  and  fair, 
and  they  deal  with  him  just  as  you  would  deal  with  one  whom  you  know  to  be 
reliable;  you  will  seek  to  deal  with  honest  men  only.  Now  it  is  against  all 
the  principles  of  contracts  to  say  that  in  dealing  with  one  man  or  with  two 
men,  that  those  two  can  afterward,  acting  without  the  consent  of  the  other 
party,  introduce  another  man  into  the  contract  who  has  all  the  rights  and  all 
the  control  which  those  two  had  before  ;  because  that  man  may  be  known  to 
be  a  scoundrel  by  the  insurance  company,  and  if  that  rule  prevails  the  other 
parties  have  a  right  to  introduce  the  veriest  scum  of  the  earth,  and  men  who 
have  half  a  dozen  times  been  engaged  in  the  destruction  of  property  to  get 
the  insurance.  So  you  may  sell  the  goods  insured,  but  you  cannot  sell  the 
policy  unless  the  company  agrees  to  it.  We  are  of  the  opinion  that  if  Mr. 
Amdt  was,  within  the  meaning  of  that  policy,  introduced  into  that  partner- 
ship, and  became  a  member  of  it  before  the  loss,  and  acquired  an  interest  in 
the  goods,  the  policy  was  forfeited.** 

To  the  same  effect  is  Bigga  v.  North  Car.  Home  Ina,  Co,,  88  N.  C.  141.    See 
also  r«BM  Bank,  and  Im,  Co.  v.  Cohen,  47  Tex.  406 ;  a.  c,  26  Am.  Bep.  296. 


Hedden  v.  Obiffin. 

OaeMaM.  220.) 

Affencif  —  aetion  against  insurance  agent  for  fraud — damages. 

One  fraudulently  induced  by  an  Insurance  agent  to  take  a  policy  may  rescind 
the  contract  and  recover  from  him  the  premium  paid.* 

ACTION  for  fraud.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Kroeger  v.  Piteaim  (101  Penn.  St.  811),  47  Am.  Rep.  718 ;  Thompson 
V.  Phctnix  In».  Co.  (75  Me.  ^),  46  Am.  Rep.  857. 
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W.  8.  B.  HapkiiMy  for  defendant. 

F.  P.  Ooulding  d  W.  A.  Gtle,   for  plaintiff. 

MoBTON,  G.  J.  In  order  to  maintain  an  action  of  tort  for  deceit, 
it  is  necessary  for  the  plaintiff  to  show  that  the  false  representations 
alleged  in  his  declaration  are  representations  of  material  facts  cal- 
colated  to  deceive  him  and  induce  him  to  act.  Representations  as 
to  matters  which  are  merely  collateral,  and  do  not  constitute  essen- 
tial elements  of  the  contract  into  which  the  plaintiff  is  induced  to 
enter,  are  not  sufficient.  It  was  held  in  the  case  of  Pefin  Tns.  Go. 
T.  Orane,  134  Mass.  56 ;  s.  c,  45  Am.  Bep.  282,  that  represent- 
ations like  those  alleged  in  the  declaration  in  the  case  at  bar  are 
material  in  their  nature ;  and  that  the  party  insured,  haying  been 
induced  by  them  to  enter  into  the  contract  of  insurance,  had  the 
right  to  cancel  his  policy,  and  was  not  liable  to  the  company  upon 
his  promissory  note  given  for  the  premium.  That  case  decisively 
shows  that  the  plaintiff  in  the  case  at  bar  is  entitled  to  maintain  his 
action. 

The  principal  question  in  the  case  is  as  to  the  measure  of  the 
damages  which  the  plaintiff  is  entitled  to  recover.  It  appeared  at 
the  trial  that  the  plaintiff  was  induced  by  the  false  representations 
of  the  defendant,  who  was  the  general  agent  of  the  New  York  Life 
Insurance  Company  of  New  York,  to  take  a  fifteen  years'  endow- 
ment policy  for  $10,000  in  said  company,  and  to  pay  the  first  pre- 
mium thereon  ;  that  before  the  second  premium  became  due  he  dis- 
covered the  fraud  and  notified  the  defendant  of  his  intention  to  cancel 
the  policy,  and  demanded  the  amount  of  the  premium  he  had  paid. 
It  also  appeared  that  the  said  company  was  solvent ;  that  the 
policy  until  cancelled  was  a  good  policy ;  and  that  the  premium 
was  a  fair  premium  for  such  a  policy.  The  defendant  contended 
that  upon  these  facts  the  plaintiff  could  recover  no  damages,  or  at 
most  only  nominal  damages,  contending  that  the  ''measure  of 
damages  is  the  difference  in  money  value  between  what  he  got  and 
what  he  would  have  got  had  the  representations  been  true." 

If  the  plaintiff  had  elected  to  retain  his  policy,  this  rule  of 
damages  would  be  correct.  Morse  v.  Huichins^  102  Mass.  439. 
But  upon  discovering  the  fraud,  the  plaintiff  had  his  election  of 
two  remedies.  He  could  retain  his  policy,  or  he  could  cancel  and 
repudiate  it  and  have  resort  to  the  defendant  for  the  fraud  prac- 
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tdced  upon  him.  This  right  of  rescinding  his  contract  is  import- 
ant to  the  plaintiff,  as  his  contract  was  an  executory  one  extending 
oyer  fifteen  years,  and  its  value  depended  not  merely  on  the  present 
condition  of  the  company  but  largely  upon  its  future  management 
The  defendant  cannot  control  this  election.  The  plaintiff  had  the 
right  to  and  did  elect  to  cancel  the  policy ;  his  notice  to  the  defendr 
ant,  the  agent  of  the  company,  was  a  cancellation  ;  he  could  not 
thereafter  maintain  an  action  against  the  company  ;  and  he  had  ii^ 
his  hands  no  property  of  value  to  be  returned. 

We  are  of  opinion  that  under  these  circumstances  he  has  a 
right  to  recover  damages  of  the  defendant  to  an  amount  which  will 
put  him  in  the  same  position  as  if  the  fraud  had  not  been  practiced 
on  him.  As  a  consequence  of  the  fraud  he  has  paid  out  a  sum  of 
money  as  a  premium  for  which  he  has  got  nothing.  We  think  he 
is  entitled  to  recover  it  of  the  defendant.  The  contention  of  the 
defendant  that  the  cancellation  of  the  policy  was  the  cause  of  the 
loss  of  the  premium  paid,  seems  to  us  to  be  a  refinement  which 
leads  to  unjust  results.  The  fraud  of  the  defendant  was  the  cause 
both  of  the  payment  by  the  plaintiff  and  of  the  cancellation.  If 
he  had  not  cancelled  the  i)olicy  he  would  perhaps  not  have  lost  the 
premium  he  had  paid,  but  the  exercise  of  this  incidental  right  of 
cancellation  cannot  in  any  legal  sense  be  said  to  be  the  cause  of  his 
loss.  To  hold,  as  the  defendant  claims,  would  be  to  deprive  the 
plaintiff  of  his  right  of  election  for  the  benefit  of  the  defendant. 

We  are  therefore  of  opinion  that  the  instructions  given  at  the 
trial  were  sufficiently  favorable  to  the  defendant 

Bxcepiion  overruled. 


Savtybr  v.  Davis. 

(18BMMft.2».) 
OtnuiUuiional  law — gtaiute  authorising  act  tTijoined  a$  nuiionee. 

Thib  ringing  of  mill-bells  at  a  certain  hoar  having  been  enjoined  as  a  nois- 
anoe,  the  legislatare  may  authorize  the  ringing  at  that  hour.* 


6 


ILL  of  review.   The  plaintiffs  were  restrained  by  a  decree  made 
October  1, 1881,  from  ringing  a  bell  on  their  mill  before  the 


*  See  lkm»  v.  Saioyer  (183  Mass.  289),  48  Am.  Rep.  519. 
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hour  of  six  and  one-half  o'clock  in  the  morning ;  which  decree  was 
.affirmed  September  7, 1882.  March  28,  1883,  the  legislature  passed 
an  act,  which  took  effect  upon  its  passage,  as  follows  :  '^  Manufactur- 
ers and  others  employing  workmen  are  authorized,  for  the  purpose  of 
giving  notice  to  such  employees,  to  ring  bells  and  use  whistles  and 
gongs  of  such  size  and  weight,  in  such  manner  and  at  such  hours 
as  the  board  of  aldermen  of  cities  and  the  selectmen  of  towns  may 
in  writing  designate."  April  18,  1883,  the  selectmen  of  Plymouth 
licensed  the  plaintiffs  to  ring  the  bell  on  their  mill  in  such  manner 
and  at  such  hours,  beginning  at  five  o'clock  in  the  morning,  as 
they  were  accustomed  to  do  prior  to  the  injunction.  The  bill 
prayed  that  the  injunction  might  be  dissolved,  or  the  decree  might 
be  so  modified  as  to  enable  the  plaintiffs  to  act  under  the  license 
without  violating  the  decree.  The  defendants  demurred ;  case 
reserved. 

(7.  O,  DavUj  for  defendants. 

F.  D.  Allen,  for  plaintiffs. 

G.  Allek,  J.  Nothing  is  better  established  than  the  power  of 
the  legislature  to  make  what  are  called  police  regulations,  declar- 
ing in  what  manner  property  shall  be  used  and  enjoyed,  and  busi- 
ness carried  on,  with  a  view  to  the  good  order  and  benefit  of  the 
community,  even  although  they  may  to  some  extent  interfere  with 
the  full  enjoyment  of  private  property,  and  although  no  compensa- 
tion is  given  to  a  person  so  inconvenienced.  Bancroft  v.  Camkrtelge, 
126  Mass.  438,  441.  In  most  instances,  the  illustrations  of  the 
proper  exercise  of  this  power  are  found  in  rules  and  regulations  re- 
straining the  use  of  property  by  the  owner,  in  such  a  manner  as  would 
cause  disturbance  and  injury  to  others.  But  the  privilege  of  con- 
tinuing in  the  passive  enjoyment  of  one's  own  property,  in  the  same 
manner  as  formerly,  is  subject  to  a  like  limitation  ;  and  with  the 
increase  of  population  in  a  neighborhood,  and  the  advance  and  de- 
velopment of  business,  the  quiet  and  seclusion  and  customary  en- 
joyment of  homes  are  necessarily  interfered  with,  until  it  becomes 
a  question  how  the  right  which  each  person  has  of  prosecuting  his 
lawful  business  in  a  reasonable  and  proper  manner  shall  be  made 
consistent  with  the  other  right  which  each  person  has  to  be  free 
from  unreasonable  disturbance  in  the  enjoyment  of  his  property. 
Merrifield  v.  Worcester y  110  Mass.  216,219  ;   s.  c,  14  Am.  Rep. 
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592.  In  this  conflict  of  rights^  police  regulations  by  the  legisla- 
ture find  a  proper  office  in  determining  how  far  and  under  what 
circnmstances  the  individual  must  yield  with  a  view  to  the  general 
good.  For  example,  if  in  a  neighborhood  thickly  occupied  by 
dwelling-houses,  any  one,  for  his  own  entertainment  or  the  gratifi- 
cation of  a  whim,  were  to  cause  bells  to  be  rung  and  steam- whistles 
to  be  blown  to  the  extent  that  is  usual  with  the  beUs  and  steam- 
whistles  of  locomotiye  engines  near  railroad  stations  in  large  cities, 
there  can  be  no  doubt  that  it  would  be  an  infringement  of  the 
rights  of  the  residents,  for  which  they  could  find  ample  remedy 
and  Tindication  in  the  courts.  But  if  the  legislature,  with  a  yienf 
to  the  safety  of  life,  provides  that  bells  shall  be  rung  and  whistles 
aounded,  under  those  circumstances,  persons  living  near  by  must 
necessarily  submit  to  some  annoyance  from  this  source,,  which 
otherwise  they  would  have  a  right  to  be  relieved  from. 

It  is  ordinarily  a  proper  subject  for  legislative  discretion  to  de- 
termine by  general  rules  the  extent  to  which  those  who  are  en- 
gaged in  customary  and  lawful  and  necessary  occupations  shall  be 
required  or  allowed  to  give  signals  or  warnings  by  bells  or  whistles, 
or  otherwise,  with  a  view  either  to  the  public  safety,  as  in  the  case 
of  railroads,  or  to  thb  necessary  or  convenient  operation  and  man- 
agement of  their  own  works  ;  and  ordinarily  such  determination  is 
binding  npon  the  courts,  as  well  as  upon  citizens  generally.  And 
vhen  the  legislature  directs  or  allows  that  to  bo  done  which  would 
otherwise  be  a  nuisance,  it  will  be  valid  upon  the  ground  that  the 
legislature  is  ordinarily  the  proper  judge  of  what  the  public  good 
requires,  unless  carried  to  such  an  extent  that  it  can  fairly  be  said 
to  be  an  unwholesome  and  unreasonable  law.  Bancroft  v.  Cam- 
bridge,  126  Mass.  441.  It  is  accordingly  held  in  many  cases 
and  is  now  a  well  established  rule  of  law,  at  least  in  this  Comnion- 
wealth,  that  the  incidental  injury  which  results  to  the  owner  of 
property  situated  near  a  railroad,  caused  by  the  necessary  noise,  vi- 
bration, dust,  and  smoke  from  the  passing  trains,  which  would 
clearly  amount  to  an  actionable  nuisance  if  the  operation  of  the 
railnmd  were  not  authorized  by  the  legislature,  must,  if  the  run- 
ning of  the  trains  is  so  authorized,  be  borne  by  the  individual 
without  compensation  or  remedy  in  any  form.  The  legislative 
sanction  makes  the  business  lawful,  and  defines  what  must  be  ac- 
cepted as  a  reasonable  use  of  property  and  exercise  of  rights  on  the 
part  of  the  railroad  company,  subject  always  to  the  qualification 
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that  the  business  must  be  carried  on  without  negligence  or  un- 
necessary disturbance  of  the  rights  of  others.  And  the  same  rule 
extends  to  other  causes  of  annoyance  which  are  regulated  and 
sanctioned  by  law.  PrBshrey  v.  Old  Colony  di  Newport  Ratlway^  103 
Mass.  1,  6,  7;  Walker  t.  Old  Colony  d  Newport  Railway,  id. 
10,  14 ;  s.  c,  4  Am.  Rep.  609 ;  Bancroft  r.  Cambridge^  126  Mass. 
441;  Call  y.  Alleny  1  Allen,  137 ;  Commonwealth  y.  Rumford  Cfiefni- 
cal  Works,  16  Gray,  231,  233 ;  Strutkers  y.  Dunkirk,  Warren  d 
Pittsburgh  Railway,  87  Penn.  St.  282  ;  Hatch  y.  Vermont  Central 
Railroad,  28  yt.l42, 147  ;  Brand  v.  Hammersmith  di  City  Railway, 
Ia  E.,  1  Q.  B.  130;  2  Q.  B.  223;  4  H.  L.  171 ;  Vaughan  y.  Taff 
Vale  Railway,  5  H.  &  N.  679,  685,  687 ;  RezY.  Pease,  4  B.  &  Ad. 
30 ;  Sedgw.  St.  &  Const.  Law,  435,  486. 

The  recent  case  of  Baltimore  <£  Potomac  Railroad  y.  Fifth  Bap- 
tist Church,  108  XJ.  S.  317,  is  strongly  relied  on  by  the  defendants 
as  an  authority  in  their  fayor.  There  are  howeyer  two  material 
and  decisiye  grounds  of  distinction  between  that  case  and  this.- 
There  the  railroad  company  had  only  a  general  legislatiye  authority 
to  construct  works  necessary  and  expedient  for  the  proper  com- 
pletion and  maintenance  of  its  railroad,  under  which  authority  it 
assumed  to  build  an  engine-house  and  machine-shop  close  by  an  ex- 
isting church,  and  it  was  held  that  it  was  neyer  intended  to  grant 
a  license  to  select  that  particular  place  for  such  works,  to  the  nuis- 
ance of  the  church.  Moreoyer,  in  that  case,  the  disturbance  was 
so  great  as  not  only  to  render  the  church  uncomfortable,  but 
almost  unendurable  as  a  place  of  worship,  and  it  yirtually  depriyed 
the  owners  of  the  use  and  enjoyment  of  their  property.  We  do 
not  understand  that  it  was  intended  to  lay  down,  as  a  general  rule 
applicable  to  all  cases  of  comparatiyely  slight  though  real  annoy- 
ance, naturally  and  necessarily  resulting  in  a  greater  or  less  degree 
to  all  owners  of  property  in  the  neighborhood  from  a  use  of  prop- 
erty or  a  method  of  carrying  on  a  lawful  business  which  clearly  falls 
within  the  terms  and  spirit  of  a  legislatiye  sanction,that  such  sanction 
will  not  affect  the  claim  of  such  an  owner  to  relief ;  but  rather 
that  the  court  expressly  waiyed  the  expression  of  an  opinion  upon 
the  point. 

In  this  Commonwealth,  as  well  as  in  seyeral  of  the  United  States 
and  in  England,  the  cases  already  cited  show  that  the  question  is 
settled  by  authority,  and  we  remain  satisfied  with  the  reasons  upon 
Which  the  doctrine  was  here  established.     Courts  are  compelled  to 
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recognize  the  distinction  between  such  serious  disturbances  as 
existed  in  the  case  referred  to,  and  comparatively  slight  ones 
which  differ  in  degree  only,  and  not  in  kind,  from  those  suffered 
by  others  in  the  same  vicinity.  Slight  infractions  of  the  natural 
rights  of  the  individual  may  be  sanctioned  by  the  legislature  under 
the  proper  exercise  of  the  police  power,  with  a  view  to  the  general 
good.  Orave  ones  will  faU  within  the  constitutional  limitation 
tfaftt  the  legislature  is  only  authorized  to  pass  reasonable  laws 
The  line  of  distinction  cannot  be  so  laid  down  as  to  furnish  a  rule 
for  the  settlement  of  all  cases  in  advance.  The  difficulty  of  marking 
the  boundaries  of  this  legislative  power,  or  of  prescribing  limits  to 
its  exercise,  was  declared  in  OommonweaUh  v.  Alger,  7  Cash.  53, 
S5,  and  is  universally  recognized.  Courts  however  must  determine 
the  rights  of  parties  in  particular  cases  as  they  arise;  always  recog- 
nizing  that  the  ownership  of  property  does  not  of  itself  imply  the 
right  to  use  or  enjoy  it  in  every  possible  manner,  without  regard 
to  corresponding  rights  of  others  as  to  the  use  and  enjojrment  of 
their  property;  and  also  that  the  rules  of  the  common  law,  which 
ha?e  from  time  to  time  been  established,  declaring  or  limiting  such 
rights  of  use  and  enjoyment,  may  themselves  be  changed  as  occa- 
sion may  require.     Munn  v.  Ulinais,  94  IT.  S.  113,  134. 

In  the  case  before  us,  looking  at  it  for  the  present  without  regard 
to  the  decree  of  this  court  in  the  former  case  between  these  par- 
ties, we  find  nothing  in  the  facts  set  forth  which  show  that  the 
statute  relied  on  as  authorizing  the  plaintiffs  to  ring  their  bell  (Stat. 
1883,  ch.  84)  should  be  declared  unconstitutional.  It  is  virtually  a 
license  to  manufacturers,  and  others  employing  workmen,  to  carry  on 
their  business  in  a  method  deemed  by  the  legislature  to  be  convenient 
if  not  necessary,  for  the  purpose  of  giving  notice,  by  ringing  bells, 
And  using  whistles  and  gongs,  in  such  manner  and  at  such  times  as 
may  be  designated  in  writing  by  municipal  officers.  In  character, 
it  is  not  unlike  numerous  other  instances  to  be  found  in  our  statutes, 
where  the  legislature  has  itself  fixed,  or  has  authorized  municipal 
or  other  boards  or  officers  to  fix,  the  places,  times,  and  methods  in 
which  occupations  may  be  carried  on,  or  acts  done,  which  would 
iiatandly  be  attended  trith  annoyance  to  individuals.  The  example 
•of  bells  and  whistles  on  locomotive  engines  has  already  been  men- 
tioned Beference  may  also  be  made  to  the  statutes  regulating  the 
^ise  of  stationary  steam  engines,  the  places  and  manner  of  manu- 
bctaring  or  keeping  petroleum,  of  carrjring  on  other  offensive 
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tcadee  and  oocupationiSy  of  storing  gunpowder,  and  of  establishing 
hospitals,  stables^  and  bowling-alleys. 

The  defendants  howeyer  contend  that  a  different  question  arises 
in  the  present  ease,  where  the  plaintiffs  rely  upon  a  legislative  sanc- 
tion given  to  acta  after  it  had  beeix  determined  by  this  court  that 
the  doing  of  them  was  attended  with  a  peculiar  injuiy  to  the 
defendants,  which  entitled  them  to  a  remedy  as  for  a  nuisance. 
There  can  be  no  doubt  that  such  sanction  would  be  a  good  defense 
to  an  indictment  for  a  nuisauce;  or  to  a  proceeding  instituted  by 
an  individual,  whose  only  grievance  was  that  he  had  sustained 
special  damage  in  consequence  of  being  disturbed  in  the  enjoyment 
of  some  public  right,  such  as  a  right  to  travel  upon  a  highway  or 
river.  His  public  right  may  clearly  be  regulated  and  controlled  by 
the  legislature,  after  a  decision  by  the  court  as  well  as  before. 
Gomtnonwealih  v.  Eas&x  Co.^  13  Gray,  239,  247,  But  the  argument 
is  urged  upon  us  with  great  force,  that  in  the  present  case  there 
had  been  a  judicial  determination  that  the  ringing  of  the  beU,  at 
the  hours  now  authorized  by  the  terms  of  the  statute  and  the 
designation  of  the  selectmen,  was  a  private  nuisance  to  the  defend- 
ants, not  growing  out  of  any  public  right,  and  that  the  statute, 
ought  not,  as  a  matter  of  construction,  to  be  held  applicable  to 
this  case;  or  if  such  is  its  necessary  construction,  that  it  is  uncon- 
stitutional, as  interfering  with  their  vested  rights. 

In  the  first  place,  we  can  have  no  doubt  that  the  statute  by 
its  Just  construction  is  in  its  terms  applicable  to  the  present 
case.  It  is  undoubtedly  true  that  neither  a  general  authority 
nor  a  particular  license  is  to  be  so  construed  as  to  be  held  to 
sanction  what  was  not  intended  to  be  sanctioned,  A  general  author- 
ity is  not  necessarily  to  be  treated  as  a  particular  license  ;  Cbrntnon- 
fpealih  V.  Kidder,  107  Mass.  188 ;  and  in  son^Q  cases,  even  where  a 
particular  license  or  authority  has  been  given,  as  to  keep  an  inn, 
ale-house  or  slaughter-house  in  a  particular  place,  which  is  specified, 
this  authority  has  not  been  deemed  to  sanction  the  keeping  of  it  in 
an  improper  manner.  Rexy.  Cross,  2  G.  &  P.  483;  Commonwealth 
V.  McDonou^hy  13  Allen,  581,  584;  Slate  y.  Mullihiny  8  Blackf.  260; 
United  States  v.  Elder,  4  Gr.  G.  G.  507,  And  ordinarily  a  statute 
wliich  authorizes  a  thing  to  be  done,  which  can  be  done  without 
creating  a  nuisance,  will  not  be  deemed  to  authorize  a  nuisance. 
In  &uch  case  it  is  not  to  be  assumed  that  it  was  contemplated  by  the 
legislature  that  what  was  so  authorized  would  have  the  necessary 
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effect  to  create  a  nuisance,  or  that  it  would  be'  done  in  such  a  man- 
ner as  to  create  a  nuisance ;  and  if  a  nuisance  is  created,  there  will 
in  such  cases  ordinarily  be  a  remedy  at  law  or  in  equity.  Eamat  y. 
Xew  England  Worsted  Co.y  11  Mete.  570  ;  Haskell  y.  ^ew  Bedford, 
108  Mass.  208,  215  ;  Commonwealth  t.  Kidder,  107  id.  188.  Bui 
on  the  other  hand,  the  authority  to  do  an  act  must  be  held  to  carry 
with  it  whaterer  is  naturally  incidental  to  the  ordinary  and  reason- 
able performance  of  that  act.  When  the  legi£(lature  authorized 
factory  bells  to  be  rung,  it  must  haye  been  contemplated  that  they 
would  be  heard  in  the  neighborhood.  That  is  a  natural  and  ineyita- 
ole  consequence.  The  legislature  must  be  deemed  to  haye  deter- 
mined that  the  benefit  is  greater  than  the  injury  and  annoyance  ; 
and  to  haye  intended  to  enact  that  the  public  must  submit  to  the 
disturbance,  for  the  sake  of  the  greater  advantage  that  would  result 
from  this  method  of  carrying  on  the  business  of  manufacturing.  It 
must  be  considered  therefore  in  this  case,  that  a  legislative  sanc- 
tion has  been  given  to  the  very  act  which  this  court  found  to  create 
a  private  nuisance. 

It  is  then  argued  that  the  legislature  cannot  legalize  a  nuisance, 
and  cannot  take  away  the  rights  of  the  defendants  as  they  haye 
been  ascertained  and  declared  by  this  court ;  and  this  is  undoubt- 
edly true,  so  far  as  such  nghts  have  become  vested.  For  example, 
if  the  plaintiff  under  an  existing  rule  of  law  has  a  right  of  action  to 
recover  damages,  for  a  past  injury  suffered  by  him,  his  remedy  can- 
not be  cut  off  by  an  act  of  the  legislature.  So  also  if  in  a  suit  in 
equity  to  restrain  the  continuance  of  a  nuisance,  damages  have  been 
awarded  to  him,  or  costs  of  suit,  he  would  haye  an  undoubted  right 
to  recover  them,  notwithstanding  the  statute.  But  on  the  other 
hand,  the  legislature  may  define  what  in  the  future  shall  constitute 
a  nuisance,  such  as  will  entitle  a  person  injured  thereby  to  a  legal 
or  equitable  remedy,  and  may  change  the  existing  common-law  rule 
upon  the  subject.  It  may  declare,  for  the  future,  in  what  manner 
a  man  may  use  his  property  or  carry  on  a  lawful  business  without 
being  liable  to  an  action  in  consequence  thereof ;  that  is,  it  may 
define  what  shall  be  a  lawful  and  reasonable  mode  of  conduct.  This 
legislative  power  is  not  wholly  beyond  the  control  of  the  courts, 
bcMsause  it  is  restrained  by  the  constitutional  provision  limiting  it 
to  wholesome  and  reasonable  laws,  of  which  the  court  is  the  final 
judge ;  but  within  this  limitation,  the  exercise  of  the  police  power 
oi  the  legislattire  will  apply  to  all  within  the  scope  of  its  terms  and 
Vol.  XLIX  —  5 
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spirit  The  £act  that  the  rights  of  citizens,  as  preyioosly  existing, 
are  changed,  is  a  result  which  always  happens ;  it  is  indeed  in  order 
to  change  those  rights  that  the  police  •  power  is  exercised.  So  tar 
as  regards  the  rights  of  parties  accruing  after  the  date  of  the 
statute,  they  are  to  he  governed  by  the  statute  ;  their  rights  exist- 
ing prior  to  that  date  are  not  affected  by  it  To  illustrate  this 
yiew,  let  it  be  supposed  that  the  case  between  the  present  parties  in 
its  original  stage  had  been  determined  in  favor  of  the  manufac- 
turers, under  which  decision  they  would  have  had  a  right  to  ring 
their  bell ;  and  that  afterward  a  statute  had  been  passed  providing 
that  manufacturers  should  not  ring  bells  except  at  such  hours  as 
might  be  approved  by  the  selectmen ;  and  that  these  manufacturers 
had  then  proceeded  to  ring  their  bell  at  other  hours,  not  included 
in  such  approval.  It  certainly  could  not  be  said  that  they  had  a 
vested  right  to  do  so,  under  the  decision  of  the  court. 

The  injunction  which  was  awarded  by  the  court,  upon  the  facts 
which  appeared  at  the  hearing,  did  not  imply  a  vested  right  in  the 
present  defendants  to  have  it  continued  permanently.  Though  a 
final  determination  of  the  case  before  the  court,  and  though  bind- 
ing and  imperative  upon  the  present  plaintiffs,  and  enforceable 
against  them  by  all  the  powers  vested  in  a  court  of  equity,  yet  they 
were  at  liberty  at  any  time,  under  new  circumstances  making  it 
inequitable  for  it  to  be  longer  continued,  to  apply  to  the  court  for 
it  review  of  the  case  and  a  dissolution  of  the  injunction.  In  respect 
to  such  a  state  of  facts,  an  injunction  can  never  be  said  to  be  final, 
in  the  sense  that  it  is  absolute  for  all  time.  Even  without  any  new 
legislation  affecting  the  rights  of  the  parties,  with  an  increase  of 
their  own  business  and  a  general  increase  of  manufacturing  and 
other  business  in  the  vicinity,  and  of  a  general  and  pervading 
change  in  the  character  of  the  neighborhood,  it  might  be  very 
unreasonable  to  continue  an  injunction  which  it  was  in  the  first 
instance  entirely  reasonable  and  proper  to  grant.  The  ears  of  the 
court  could  not  under  such  circumstances  be  absolutely  shut  to  an 
application  for  its  modification,  without  any  new  statute  declaring 
the  policy  of  the  Commonwealth  in  respect  to  any  branch  of  busi- 
ness or  employment.  But  a  declaration  by  the  legislature  that  in 
its  judgment  it  is  reasonable  and  necessary  for  certain  branches  of 
business  to  be  carried  on  in  particular  ways,  notwithstanding  the 
incidental  disturbance  and  annoyance  to  citizens,  is  certainly  a 
change  of  circumstances  which  is  entitled  to  the  highest  considera- 
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tion  of  the  court ;  and  in  the  present  case  we  cannot  doubt  that  it 
is  sufficient  to  entitle  the  plaintiffs  to  relief  from  the  operation  of 
the  injunction. 
rOmitting  a  consideration  of  procedure.] 

Dmnurrmr  av0rrtML 


OuTLEB  y.  Ballou. 
088  MM*,  amf.) 

Quaraniy — canHntUng. 

Tha  following  is  not  a  oontinoing  guaranty  :  "  Please  dellTer  to  H.  goods  as  ho 
may  want  from  time  to  time,  not  exceeding  in  amoont  (800,  and  if  not  paid 
for  hj  him  within  thirty  days  I  will  he  responsible  for  the  same."  * 

i  CTION  on  guaranty.     The  opinion  states  the  case. 

0.  A.  Harden^  for  defendant. 
/.  B.  Lord,  for  plaintiff. 

MoBTOV,  C.  J.  This  is  an  action  upon  a  written  guaranty, 
signed  by  the  defendant,  and  in  the  following  words  :  ''Boston, 
April  9,  1880.  A.  L.  Cutler  &  Co. —  Oentlemen  :  Please  deliyer  to 
Charles  A.  Howland  goods  as  he  may  want  from  time  to  time,  not 
exceeding  in  amount  (1300)  three  hundred  dollars,  and  if  not  paid 
for  by  him  within  thirty  days  I  will  be  responsible  for  the  same.'' 

The  question  is  whether  this  is  a  continuing  guaranty,  or  a 
guaranty  which  was  exhausted  and  satisfied  by  the  first  purchase 
by  Howland  of  goods  to  the  amount  of  1300,  followed  by  payment 
for  the  same.  In  determining  this  question,  but  little  aid  can  be 
derived  from  the  decided  cases,  as  each  case  turns  upon  the  particu- 
lar language  of  the  guaranty  to  be  construed. 

By  the  natural  and  grammatical  construction  of  the  guaranty  in 
this  case,  the  limitation,  '*  not  exceeding  in  amount  three  hundred 
doUarB,''  applies  to  the  goods  to  be  delivered,  and  cannot  fairly 
be  construed  merely  as  a  limitation  of  the  amount  for  which  the 
guarantor  would  be  responsible  at  any  time,  or  from  time  to  time. 
If  the  writing  signed  by  the  defendant  had  been  in  the  words, 

•  See  Morgan  v.  Bowyer  (39  Ohio  St.  824),  48  Am.  Rep.  454. 
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'^  Please  deliyer  to  Charles  A*  Howland  goodfl  as  he  may  want  from 
tune  to  time,  not  exceeding  in  amount  three  hundred  dollars^  and 
charge  the  same  to  me/'  the  construction  would  be  dear.  It  would 
hardly  be  contended  that  the  plaintiff  could  deliver  goods  to  a 
gre^r  amount  than  ^00,  and  charge  them  to  the  defendant. 
Instead  of  authorizing  the  plaintiff  to  charge  the  goods  to  him,  the 
defendant  promises,  that  if  the  goods  ''are  not  paid  for  by  him 
within  thirty  days,  I  will  be  responsible  for  the  same  ; "  this  does  not 
enlarge  the  authority  to  deliver  goods  to  a  limited  amount  contained 
in  the  first  part  of  the  contract,  but  is  a  promise  to  be  respon- 
sible for  the  same  goods  which  the  plaintiff  is  authorized  to  deliyer 
to  Howland.  The  words  ''from  time  to  time,''  in  the  connection 
m  which  they  are  used  in  this  guaranty,  import  that  all  the  goods 
;to  the  amount  of  tSOO  are  not  necessarily  to  be  delivered  at  one 
time  ;  but  they  do  not  enlarge  the  limit  fixed  in  the  contract  of 
the  goods  to  be  sold  and  of  the  credit  to  be  given  to  Howland. 

If  the  contract  of  the  defendant  had  been  that  he  would  be 
responsible  to  the  amount  of  1300  for  goods  to  be  delivered  from 
time  to  time  to  Howland,  it  would  have  been  a  continuing  guanknty, 
because  here  is  no  limitation  of  the  amount  of  goods  to  be  sold, 
or  of  the  credit  to  be  given ;  but  the  limitation  is  merely  of  the 
amount  for  which  the  guarantor  will  be  at  any  time  responsible. 
Such  a  contract  imports  a  succession  of  dealingB  in  the  future  with- 
out limit  as  to  amounts.  Of  this  character  are  the  cases  of  Bent 
V.  Hdrishomy  1  Mete.  24;  Hatch  x.Hobbs,  12  Gray,  447,  and  Afelendy 
y.  Capmy  120  Mass.  222.  The  case  of  Boston  £  Sandwich  Glass 
Co.  V.  Moore,  119  id.  435,  more  nearly  resembles  the  case  at 
bar,  though  it  so  far  differs  that  it  cannot  be  said  to  be  a  decisive 
authority  for  the  construction  of  this  guaranty. 

For  these  reasons  we  are  of  opinion  that  the  learned  justice  of 
the  Superior  Oourt  erred  in  ruling  that  the  contract  sued  on  is  a 
continuing  guaranty,  under  which  the  defendant  is  liable  "beyond 
the  first  three  hundred  dollars'  worth  of  goods  delivered  by  the 

plaintiff  to  said  Howland*" 

Exceptions  sustained. 
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Pbvbbly  V.  City  of  Bostoh". 
086  MM*,  aaoj 

NiBf^ence  —  eonirtlnUorjf — standing  on  bate  of  ferry-boat 

B  Is  not  neoenarilj  negligent  for  a  passenger  on  a  ferry-boat  to  stand  near  the 
bow  while  the  boat  is  landing,    {8ee  note,  p.  89.)  i 

ACTION  for  personal  injury  by  negligence.     The  opinion  showB 
the  facta.     The  plaintifl  had  judgment  below. 

E.  B.  JIagar,  for  defendant. 

R  &  HesseUine  and  W.  H.  Harty  for  plaintiff. 

Devbns,  J.  That  there  was  evidence  tending  to  show  negligenoe 
in  the  arrangement  or  management  of  the  gates  on  the  boat  from 
which  the  injury  to  the  plaintiff  was  occasioned  is  not  controyerted 
by  the  defendant.  It  contends  that  the  plaintiff  has  failed  to  show 
that  he  was  himself  in  the  exercise  of  due  care ;  that  a  case  of 
contributory  negligence  is  thus  presented  which  should  preyent  his 
recovery ;  and  that  the  judge  who  presided  at  the  trial  was  not 
justified  in  submitting  the  question  to  the  jury.  It  is  not  necessary 
for  the  plaintiff  to  prove  due  care  on  his  part  by  directly  affirma- 
tive evidence ;  the  inference  of  such  care  may  be  drawn  from  the 
absence  of  all  appearance  of  fault,  either  positive  or  negative,  on 
bis  part  in  the  circumstances  under  which  the  injury  was  received. 
Mayo  V.  Boston  d  Maine  Railroad,  104  Mass.  137. 

The  gates  were  originally  provided  with  locks  at  the  top,  which 
fastened  them  together,  and  were  further  provided  at  the  bottom 
with  a  bolt,  handle,  flange,  and  catch,  by  which  they  were  there 
irmly  secured.  At  the  time  of  the  accident,  the  locks  at  the  top 
had  been  removed,  and  the  catch  on  the  bottom  was  not  in  working 
order,  so  that  neither  would  operate  to  fasten  the  gates.  How  long 
Aey  had  been  in  this  condition  did  not  appear,  nor  did  it  appear 
that  the  plaintiff  was  aware  of  this  deficiency  in  their  fastening. 
He  had  seen  the  gates  work,  knew  how  they  worked,  and  that 
there  was  danger  if  a  man  got  against  them,  or  put  his  hand  upon; 
them  when  they  were  being  raised. 

That  which  api)ears  as  to  the  plaintiff's  conduct,  as  testified  to 
by  hiiBself,' does  not  show  a  Want 'of  due  care  such  as  should  4)ait 
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his  recovery,  and  it  might  fairly  have  been  inferred  from  his 
description  that  he  was  in  the  exercise  of  it.  That  the  plaintiff 
was  desirons  to  be  among  the  first  to  leaye  the  boat,  either  to  take 
the  horse-cars  or  for  any  other  porpose,  would  of  course  afford  no 
excuse  for  negligently  placing  himself  in  any  position  of  danger. 
He  came  out  of  the  cabin,  where  there  was  room  enough  to  stay, 
and  passed  into  the  front  rank  of  those  who  had  assembled  in 
the  passage  leading  from  the  cabin  to  the  gates,  so  that  there 
was  no  one  between  himself  and  them.  Ue  was  desirous  of  get- 
ting as  near  the  gates  as  he  could  without  being  injured.  The 
guard-chain,  which  was  attached  to  a  post  twenty-five  and  one-half 
inches  from  the  gates,  and  intended  to  be  hooked  at  an  angle  to  a 
staple  on  the  outside  of  the  boat,  by  some  accident  was  down,  but 
the  plaintiff  stood  back  of  it  and  over  two  feet  from  the  gates. 
The  injury  occurred  by  the  lifting  of  the  gates,  apparently  by  some 
unauthorized  person,  no  servant  of  the  defendant  being  there  to 
operate  them,  and  the  sudden  movement  of  the  crowd  which 
pressed  the  plaintiff  against  them  while  they  were  thus  being  lifted. 
That  the  place  occupied  by  the  plaintiff  was  not  intended  for  pas- 
sengers, and  that  they  were  to  keep  themselves  confined  in  the 
cabins  until  the  arrival  of  the  boat,  could  not  have  been  ruled. 
That  the  spaces  between  the  cabins  and  the  end  of  such  boats, 
although  unprovided  with  seats  and  only  partially  covered  by  a 
roof,  are  often  occupied  by  passengers,  without  objection,  during 
(he  transit  of  the  boat,  and  as  it  approaches  the  shore,  is  a  matter 
of  common  knowledge.  It  cannot  be  held,  as  matter  of  law,  that 
they  are  to  be  deemed  so  unsafe  that  one  standing  there  is  guilty 
qt  a  want  of  due  care. 

It  was  indeed  held  in  Hickey  v.  Boston  &  Loweil  Railroad,  14 
Allen,  429,  on  which  the  defendant  relies,  that  a  traveller  by  rail- 
road cannot  maintain  an  action  against  a  railroad  company  to 
recover  damages  for  a  personal  injury  sustained  by  him  in  conse- 
quence of  his  voluntarily  and  unnecessarily  standing  upon  the  plat- 
form of  a  passenger  car  while  the  train  is  in  motion.  That  case  is 
limited  in  its  application  to  modes  of  transportation  such  as  were 
there  considered,  and  to  positions  clearly  not  intended  for  passen- 
gers such  as  the  plaintiff  there  occupied.  Maguire  v.  Middlesex 
Railroad,  115  Mass.  239. 

,   Whether  the  situation,  arrangement  and  permitted  use  of  the 
passageway,  as  it  has  been  termed,  were  such  as  to  anifhorise  the 
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plaintiff  to  stand  therein  in  expectation  of  the  immediate  arrival 
of  the  boat,  and  ivirhether,  when  there,  he  conducted  himself  with 
ordinary  care  and  prudence,  were  questions  to  be  decided  by  the 
jory.  Whe$loek  t.  Boston  £  Albany  Railroad,  105  Mass.  203 ; 
Bardtn  y.  Boston,  Clinton  d  Fitchburgh  Railroady  121  id.  426 ; 
Warthsn  y.  Grand  Trunk  Railtoay,  125  id.  99.  If  he  might  prop- 
erly stand  in  the  passageway  at  all,  the  fact  that  he  was  in  the 
front  rank  of  the  passengers  was  to  be  considered  in  connection 
with  the  distance  at  which  they  all  stood  from  the  gates.  It  would 
be  impossible  to  say  that  because  he  was  in  this  position,  he  was 
therefore  legally  guilty  of  negligence. 

[Other  questions  omitted.] 

The  instructions  as  given  were  in  conformity  with  well-settled 
principles,  and  the  defendant  has  lio  just  ground  of  exception  to 
the  refusal  to  rule  as  requested. 

Exceptions  overruled, 

NOTB  BT  THB  RxFORTKB. —  To  flame  effect,  Oann4m  v.  Union  Ferry  Oo., 
S9  Hud,  681.  See  also  Hawks  v.  Winane,  42  N.  Y.  Super.  451  ;  afflnned,  74 
^.  T.  609. 

In  WyUU  ▼.  Northern  R,  Co.  of  Neu>  Jersey,  68  N.  Y.  156,  it  was  held  not  to 
be  negligent  in  a  passenger  to  leave  his  seat  before  the  cars  came  to  a  stop  on 
reaching  his  destination.  The  court  said  :  *'  There  is  no  ground  for  imputing 
negligence  to  the  plaintiff.  It  is  probable  that  if  he  had  retained  his  deat  the 
injutj  would  not  have  happened.  He  had  no  notice  of  danger,  and  had  a  right 
to  assume  that  the  train  would  be  stopped  in  the  usual  manner.  The  train 
bad  reached  its  destination,  and  the  plaintiff  left  his  seat  with  a  view  of  leav- 
ing the  car  as  soon  as  the  train  stopped.  He  did,  as  passengers  usually  do, 
and  what  the  company  must  have  known  they  were  accustomed  to  do,  and  the 
plaintiff  could  not  have  supposed  that  the  act  was  inconsistent  with  safety. 
Nkhds^.  BixthAw.  Baiiroad,98N.  Y.  181 ;  WUUe  y.  Long  Island  BaOroad, 
S4id.  670 ;  Oee  y.  MetropolUan  BMieay  Co.,  L.  R.,  8 Q.  B.  101  ;  5  ftig.  & 
160  ;  L.  T.  Bep.  823. ' 
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Svow  T.  FrroHBUBG  Railboad  GoMPAinr. 

(lasifMkSfli.) 

KegUgenee  —  raff^oad — thrtnoing  mail-bagt. 

One  waiting  on  the  platfonn,  at  a  railroad  station,  for  a  train,  and  injured  hj  a 
mail-bag  thrown  from  a  train  passing  at  high  speed,  such  throwing  being 
.eustomary  and  well  known  to  the  company,  may  recoTor  of  the  company 
therefor.    (See  note,  p.  41.) 

ACTION  for  personal  injury  by  negligence.     The  Jiead-note 
shows  the  facts.     The  plaintiff  had  judgment  below. 

W.  &  Steams,  for  defendant: 

«/*.  71  Joslin  ^d  O.  A,  King,  for  plaintiff. 

CoLBUBK,  J.  The  plaintiff  was  a  passenger  on  the  prailroad  of 
tiie  defendant,  and  properly  on  the  platform  at  the  station,  waiting 
to  make  a  necessary  change  from  one  train  to  another.  There  is  no 
claim  that  she  was  in  an  improper  place,  or  in  any  way  wanting  in 
dne  care.  The  plaintiff  sustaining  this  relation  to  the  defendant, 
and  being  in  this  place,  the  defendant  was  bound  to  exercise 
toward  her  such  care  and  diligence  as  could  reasonably  be  exercised 
to  protect  her  from  such  injuries  as  human  foresight  could  anticipate 
and  preyent. 

The  defendant  voluntarily  furnished  a  car  to  run  on  its  express 
train,  from  which  it  knew  that  nuul-bags  were  to  be  thrown  at  the 
station  where  the  plaintiff  was,  when  the  train  was  under  full  speed. 
Obviously  unless  good  judgment  and  great  care  were  used  by  the 
mail-agent  in  throwing  out  the  bags,  which  had  the  momentum  of 
a  train  moving  at  the  rate  of  thirty  miles  an  hour,  or  forty-four 
feet  a  second,  danger  was  likely  to  result  to  passengers  on  the  plat- 
form of  the  station. 

There  was  evidence  in  the  case  tending  to  show  that  mail-bags 
had  not  unfrequently  been  thrown  from  this, car,  in  such  a  way  as 
to  strike  upon  the  platform  where  the  plaintiff  stood  ;  and  if  this 
evidence  was  believed,  the  court  was  justified  in  inferring  that  the 
defendant  knew,  or  in  the  exercise  of  proper  care,  ought  to  have 
known  this.     It  was  within  the  power  of  the  defendant  to  prevent 
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this  practice  of  throwing  out  mail-bags^  if  in  no  other  way,  by 
withholding  the  use  of  the  car,  or  by  stopping  the  train  at  the 
station.  The  case  presented  is  unlike  that  of  the  act  of  a  pafisenger» 
which  the  defendant  had  no  reason  to  anticipate  or  power  to  prevent. 
We  are  of  opinion  that  the  court  was  justified  in  refusing  to  rule, 
as  requested  by  the  defendant,  that  the  plaintiff  was  not  entitled 
to  recover.  Exceptions  overruled. 

NoTB  BT  THB  REPORTER. —  In  MiuiUr  x,  Chicago,  §tc..  By.  Co.,  Wisconsin 
Sapreme  Gonrt,  Nor.,  1884,  the  mail-bag  was  usually  thrown  from  the  train 
about  two  hundred  feet  west  of  the  depot,  and  there  was  no  evidence  that  it 
had  ever  he^  thrown  off  at  the  depot  prior  to  the  occasion  in  question.     Hei4, 
that  the  rulioad  company  was  not  chargeable  with  notice  that  it  was  likely 
to  be  thrown  off  at  the  depot,  and  hence  was  not  bound  to  guard,  by  notice, 
or  otherwise^  against  an  injury  to  one  of  its  employees,  resulting  from  its. 
being  thrown  off  there.     Also  that  the  running  of  a  mail  train  at  the  rate  of 
thirty  or  thirty-fiTe  miles  per  hour  }>ast  a  station  is  not,  of  itself,  unlawful ; 
aor  can  negligence  be  imputed  to  the  railroad  company  from  that  fact  alone, , 
80  as  to  maloe  it  liable  for  an  injury  resulting  from  the  throwing  of  a  mail- , 
bag  from  such  train.     The  court  said  : 

'*  We  do  not  understand  counsel  as  claiming  that  the  railway  company  ia 
liable  for  the  negligent  act  of  the  postal  employee,  if  it  is  otherwise  free  of 
negligence  contributing  to  the  injury  of  the  plaintiff.  Such  a  claim,  if  made, 
could  not  be  sustained.  The  government  compels  the  company  to  carry  the 
mails,  and  designates  the  trains  upon  which  the  same  shall  be  carried.  It  pre- 
acribee  the  kind  of  cars  which  shall  be  provided,  and  appoints  clerks  and 
agents  to  take  exclusive  charge  of  mails  on  the  trains,  and  to  receive  and  dis- 
charge the  same.  Such  clerks  and  agents  are  paid  by  the  government,  and  are 
answerable  only  to  the  government  for  the  manner  in  which  they  discharge 
their  duties.  The  railway  companies  upon  whose  trains  such  duties  are  per- 
formed liave  no  control  whatever  over  them,  and  it  would  be  just  as  absurd 
to  hold  one  of  these  companies  responsible  for  the  negligent  acts  of  such  gov- 
enment  employees  which  it  had  no  means  of  preventing,  as  to  hold  the 
company  responsible  for  the  negligent  acts  of  {Mussengers  on  their  trains  com- 
mitted under  like  circumstances.  We  conclude  that  the  mere  act  of  the  postal 
employee  in  throwing  off  the  mail-bag  at  the  depot,  conceding  it  to  have  been 
a  negligent  act,  was  not  negligence  on  the  part  of  the  railway  company. 

"  But  it  ia  maintained  that  the  train  was  propelled  past  the  depot  where  the 
plaintiff  was  injured  at  an  unreasonable  rate  of  speed,  which  contributed  to 
the  injury,  and  hence  the  defendant  is  liable  for  such  injury,  although  not 
responsible  for  mail-bag  being  thrown  off  at  that  point.  It  is  probable  that 
but  for  the  momentum  of  the  train  the  accident  would  not  have  happened. 
Tet  it  does  not  necessarily  follow  from  this  that  the  defendant  is  liable 
therefor.  To  render  it  liable  some  negligent  or  unlawful  act  on  its  part 
mast  be  shown.  It  is  said  that  the  plaintiff  did  not  know  that  this  train 
passed  the  depot  at  such  great  speed  :  and  in  view  of  the  fact  that  the  mail- 
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bag  might  be  thrown  off  there,  and  the  scaffold  on  which  he  .wa8  at  work 
thrown  down  thereby,  the  railway  company  should  have  informed  him  of  the- 
peril,  and  was  negligent  because  it  did  not.  This  point  is  not  well  taken. 
All  the  evidence  on  that  subject  is  to  the  effect  that  the  mail-bag  was  os^pUly 
dischaiged  near  the  mail-catcher,  which  was  two  hundred  feet  west  of  th» 
depot,  and  there  is  no  testimony  whatever  that  it  had  ever  before  been  thrown 
off  at  the  depot.  The  company  is  not  chargeable  with  notice,  that  it  was  likely 
to  be  thrown  off  at  the  depot,  and  hence  was  not  required  to  guard,  by  notice 
or  otherwise,  against  an  accident  to  the  plaintiff  resulting  from  its  being  thrown 
off  there  on  the  occasion  in  question.  *  «  * 

"It  cannot  be  successfully  maintained  that  a  speed  of  thirty  or  thirty-fiY» 
miles  per  hour  through  and  jMst  Greenfield  station  is,  of  itself,  an  unlawful 
rate  of  speed.  This  train  No.  8  was  the  fastest  train  on  that  line  of  railway. 
Doubtless  that  was  one  reason  why  the  department  required  the  railway  com- 
pany  to  carry  the  mails  on  it.  It  is  within  the  cominon  knowledge  and  observe, 
tion  of  men  in  general  that  fast  mail  and  express  trains  on  the  great  trunk  linea- 
df  railway  throughout  the  country  are  habitually  and  usually  run  at  a  much 
higher  rate  of  speed ;  yet  no  one  would  impute  negligence  to  the  railway  coin« 
panies  on  that  fact  alone.  To  render  such  rate  of  speed  unreasonable^  some- 
other  circumstance  or  condition  must  be  shown  to  exist,  calling  for  a  redoetioA 
of  speed,  a  disregard  of  which  would  be  ineooststent  witk  wiaaonaMe  eara." 
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ShBALT  Y.  EDWABD& 
<TB  Ala.  176.) 
6aU  —  uhen  title  pa$ae$. 


A  fltoek  of  goods,  old  and  new,  was  sold,  the  new  at  invoioe  prioes,  the  old  at 
prices  to  be  agreed  on  at  a  fixed  time,  the  paichaser  giving  his  notes  foi  the 
estimated  price  of  the  whole,  to  be  increased  or  diminished  according  to 
the  eventnal  agreement  as  to  the  old  goods.  The  goods  were  delivered. 
Before  any  agreement  as  to  the  price  of  the  old  goods  a  creditor  of  the  seller 
attached  Uie  goods.    Held,  that  title  had  passed  and  the  creditor  got  no  lien. 

TRESPASS.     The  opinion  states  the  facts.     The  defendant  had 
judgment  below. 

Hejlin^  Bowdmi  it  Knox  and  Parsons  di  Parsons,  for  appellants. 

Bradford  it  Bishop,  oontra. 

SoMBBViLLVy  J.  The  sole  question  presented  is  whether  the  alleged 
sale  made  hy  Terrell  ft  Vincent  of  their  stock  of  merchandise  to  the 
appellants,  Shealy  ft  Finn,  was  complete  at  the  time  the  defendant 
Edwards,  as  sheriff  of  Talladega  county,  levied  the  attachment  in 
i^vor  of  Hardie,  which  occurred  on  December  13,  1881.  If  so  the 
property  in  the  goods  had  at  this  time  passed  to  the  vendees,  and 
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they  were  no  longer  liable  to  be  attached  under  legal  process  against 
the  vendors.  ' 

The  principle  is  often  stated  to  be  that  "  if  any  thing  remains  to 
be  done  by  either  party  to  the  transaction,  before  deliyery  —  as  for 
example  to  determine  the  price,  quantity  or  identity  of  the  thing 
sold  —  the  title  does  not  vest  in  the  purchaser,  but  the  contract  is 
merely  executory,  .  Allen  v.  Maury,  .66  Ala.  10 ;   Chit.  CoAtr.  299. 

There  seems  to  De  no  objection  to  this  as  a  general  proposition, 
but  it  must  be  limited  to  those  cases  where  the  evidence  does  not 
show  an  intention  to  make  the  sale  absolute  and  complete  without 
any  regard  to  the  performance  of  these  usual  prerequisites,  at  least 
as  to  price  and  measurement.  This  rule,  as  suggested  by  Shaw, 
C.  J.,  in  Sumner  v.  Hamlet,  12  Pick.  76,82,  applies  only  to  ''cases  of 
constructive  delivery  and  constructive  possession  ;  and  the  rule  is 
resorted  to  only  for  the  purpose  of  determining  when  the  contract 
of  sale  is  so  far  complete  as  to  pass  the  property,  according  to  the 
intent  of  the  parties  in  the  contract."  We  take  the  true  rule  to  be 
as  now  established  that  if  the  goods  are  sufficiently  identified  a  com- 
plete sale  of  them  may  be  made  without  fixing  an  absolute  price,  if 
such  be  the  clear  intention  of  the  parties,  as  legally  evinced  by  the 
circumstances  attending  the  sale. 

This  would  seem  a  reasonable  rule  according  to  the  principles  of 
analogy  adopted  in  all  other  cases.  In  the  construction  of  oontracta 
generally,  it  is  a  first  and  pervading  principle  that  the  intention  pf 
the  parties  must  govern,  unless  that  intention  contravenes  some 
established  principle  of  law.  The  same  rule  is  equally  dominant  in 
construing  wills.  The  primary  purpose  is  to  ascertain  the  intention 
of  the  testator.  We  deem  it  of  paramount  importance  in  construing 
contracts  of  sale -r- a  subject  which  is  still  involved  in  much  confu- 
sion, notwithstanding  the  vast  resources  of  learning  expended  upon  it 
by  the  jurists  and  law  writers  of  the  past  century.  This  confusion 
is  manifest  in  the  two  converse  propositions,  stated  by  Mr.  PafBons, 
each  of  which  is  obviously  true  :  "  If  the  property  passes,  then  it 
is  a  completed  sale,  and  if  a  completed  sale,  then  the  property 
passes."  1  Pars.  Oont.  440.  Hence  we  sometimes  have  the  un- 
satisfactory test  applied,  as  to  whether  or  not  the  goods  in  case  of 
loss  by  fire  would  be  at  the  risk  of  the  seller  or  buyer,  thus  present- 
ing, as  suggested  by  Mr.  Hilliard  in  his  work  on  Sales^  a  clear  in-* 
stance  of  the  logical  fallacy  of  a  mere  peiitio  principii,  or  begging 
of  thQ  question.    Hilliard  Sales,  p.  55,  §  2, 
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The  same  writer  in  discussing  the  particnlar  subject  under  con- 
•gideration — that  of  intention  and  deliyeiy.in  the  sale  of  personal 
property — states  the  general  doctrine  to  b6>  that  '^  where  any  thing 
remains  to  be  done  by  the  seller  of  goods,  as  between  him  and  the 
purchaser,  before  deUvery,  the  latter  acquires  no  complete  iM*esent 
right  of  property  ;  at  least  without  an  affirmative  proof  of  an  intent 
-that  he  shall  acquire  such  property."  *^  The  rule/'  he  concludes, 
"k  held  to  apply  where  either  the  property  or  price  is  unsettled." 
Hilliard  Sales,  p.  190,  ch.  9,  §  1. 

Mr.  Addison,  in  his  work  on  Contracts  holds  the  same  doctrine. 
After  stating  the  general  nile,  as  to  the  necessity  of  fixing  the  price 
■and  other  prerequisites  in  executoiy  sales,  he  observes  :  "  Moreover 
if  it  appears  by  the  terms  of  the  contract  that  it  was  the  intention 
of  the  parties  that  the  property  should  pass  to  the  buyer,  it  will  pass 
although  the  goods  have  sfcill  to  be  weighed,  measured  or  tested,  pro- 
vided the  subject-matter  of  the  sale  is  ascertained  and  identified  ; 
and  there  may  be  a  complete  contract  so  as  to  pass  the  property  in 
the  goods,  although  the  price  has  not  been  definitely  agreed  on,  or 
although  the  goods  are  still  unfinished  or  unweighed."  He  cites 
numerous  cases  in  support  of  these  several  propositions. 

Mr.  Benjamin  asserts  it  to  be  an  unquestionable  rule  of  law,  that 
even  in  executory  contracts  of  sale,  where  no  price  is  fixed  for  the 
goods  sold,  the  vendor  is  entitled  to  recover  against  the  buyer  for 
not  accepting  the  goods.  Benj.  Sales,  §  85;  HondUy  v.  McLaine,  10 
Bing.  482.  So  he  says  that  if  the  price  is  to  be  fixed  by  agreement 
of  appraisers  or  of  the  parties,  and  the  contract  is  in  other  respects 
executory,  there  is  no  sale  without  such  agreement.  '^  But  if  the 
contract  has  been  executed  by  the  delivery  of  the  goods,  the  vendor 
would  be  entitled  to  recover  the  value  estimated  by  the  jury,  if  the 
purchaser  should  do  any  act  to  obstruct  or  render  impossible  the 
valuation."  Benj.  Sales,  §  87 ;  ClarJce  v.  Wesirope,  18  0.  B.  766  ; 
Wiitakawsky  v.  Wasson,  71  N.  0.  456. 

In  BosweU  v.  Oreen^  1  Dutch.  390,  the  same  question  arose  and  was 
decided  in  accordance  with  these  views.  It  was  there  held  that  the 
property  to  the  goods  could  pass  although  they  had  not  been  meas- 
ured, or  the  aggregate  price  ascertained.  **  Where  it  is  clear  by  the 
terms  of  the  contract,''  it  was  said  by  the  court,  ^^  that  the  parties 
intended  that  the  sale  should  be  complete  before  the  article  sold  is 
weighed  or  measured,  the  property  will  pass  before  this  is  done." 

The  case  of  Macomier  v.  Parker,  13  Pick.  176,  cited  by  appel- 
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lant's  counsely  was  a  case  not  unlike  the  present  in  some  of  its 
most  important  f eatnres.  After  laying  down  the  general  principle 
as  stated  in  AUen  y.  Maury,  66  Ala.  10,  the  court  say :  ''  But 
where  the  goods  or  commodities  are  actually  delivered,  that  shows 
the  intention  of  the  parties  to  complete  the  sale  by  delivery,  and 
the  weighing  or  measuring,  or  counting  afterward  would  not  be 
considered  as  any  part  of  the  contract,  but  would  be  taken  to  refer 
to  the  adjustment  of  the  final  settlement  as  to  the  price.  The  sale 
would  be  as  complete  as  a  sale  upon  credit  before  the  actual  pay- 
ment of  the  price/' 

The  actual  delivery  of  the  goods  is  of  the  greatest  importance  as 
evincing  an  intention  to  pass  the  property  so  as  to  complete  the 
sale.  It  was  held  by  this  court  in  Morgan  v.  Smith,  29  Ala.  288, 
that  the 'delivery  of  a  bill  of  sale  of  personal  property  per  s$  trans- 
ferred the  property  in  the  absence  of  countervailing  circumstances, 
and  such  is  the  settled  doctrine.  Delivery  is  often  said  to  be  the 
primary  and  immediate  duty  of  a  vendor  after  the  contract  of  sale 
is  completed.  The  chief  purpose  is  generally  to  effect  a  transmu- 
tation of  property,  and  if  unaccompanied  by  explanation  the  pur- 
chaser generally  has  a  right  to  regard  it  as  absolute.  Benj.  Sales, 
g  674 ;  Upton  v.  Sturbridge  MiUs,  111  Mass.  453.  If  there  be 
accompanying  declarations,  showing  an  intention  to  pass  the  prop- 
erty to  the  vendee  as  in  this  case  immediately  and  not  at  some 
future  time,  the  fact  of  delivery,  as  evidence  of  intention,  becomes 
manifestly  the  most  cogent  of  all  legal  proofs  where  the  good  faith 
of  the  transaction  is  not  impugned  for  fraud. 

The  rule  as  to  price  in  executory  contracts  of  sale  is  generally 
said  to  be,  that  it  must  be  certain,  or  capable  of  being  made  cer- 
tain. Such  is  undoubtedly  the  settled  doctrine,  and  although  in 
such  case,  if  the  agreement  be  that  it  is  to  be  fixed  by  arbitration, 
the  sale  must  be  considei^ed  void  if  the  arbitrators  fail  to  agree,  a 
different  principle  prevails  where  the  contract  of  sale  is  complete  and 
executed.  In  the  latter  class  of  contracts,  where  the  seller,  whether 
by  actual  delivery  or  other  like  unequivocal  act,  intentionally  passes 
the  property  in  specific  goods  to  the  purchaser  without  fixing  the 
price,  the  law  leaves  the  price  to  be  adjusted  by  the  agreement  of 
the  parties,  or  if  they  fail  to  agree,  by  the  verdict  of  a  jury.  If  such 
price  is  left  open  for  future  adjustment  by  consent,  the  property 
being  delivered  with  the  expressed  intention  to  complete  the  sale, 
the  price  to  be  agreed  on  is  implied  to  be  one  that  is  fair  and  rea- 
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«)Dable9  and  this  is  always  the  rule  of  recovery  on  a  quantum 
meruit^  or  quantum  oulebtt.  If  there  should  or  can  be  no  mutual 
i^Dsent,  the  implication  follows  as  part  of  the  original  contract  of 
flale,  that  a  jury  will  adjust  it,  just  as  manifestly  as  in  every  day 
sales  and  deliveiy  of  goods  by  merchants  on  open  account,  where 
the  price  is  Teiy  often  not  adjusted  for  months  afterward.  Benj. 
Sales,  §  87  ;  Valpy  v.  Gibson,  4  0.  B.  837 ;  Macomber  v.  Parker, 
13  Pick.  175. 

The  present  case  is  a  stronger  one  than  the  aboTe  rules  would 
seem  to  require,  in  order  to  constitute  an  absolute  and  complete 
sale.  The  goods  were  actually  delivered  by  the  sellers  to  the  pur- 
chasenL  llie  delivery  was  accompanied  by  a  declaration  of  the 
Bellers,  showing  an  intention  to  pass  the  property  to  the  purchasers. 
'^  Now  the  goods  are  yours."  The  purchdbers  took  possession  and 
exercised  dominion  over  the  property  as  their  own,  continuing  the 
sale  of  the  goods  on  their  own  account  during  an  entire  day  before 
the  levy  of  the  writ  of  attachment.  The  notes  of  the  purchasers 
were  given  for  the  estimated  price  of  the  goods  which  aggregated  a 
fixed  sum,  $2,750.  It  is  true  that  tt  was  agreed  that  this  price 
shoTild  be  changed,  being  more  or  less  according  as  the  actual  valu- 
ation of  the  goods  might  be  fixed  by  the  contracting  parties  on  the 
Monday  following  the  transaction,  and  it  never  was  fixed  because 
of  the  interruption  occasioned  by  the  levy  of  the  attachment.  We 
are  clear  in  the  view  that  these  facts  without  any  rebutting  circum- 
stances would  constitute  an  executed  contract  of  sale. 

There  is  evidence  in  the  record  which  tends  to  impugn  the  good 
faith  of  the  transaction,  but  the  question  of  fraud  is  not  raised  by 
any  ruling  of  the  court  or  assignment  of  error. 

The  rulings  of  the  court  excepted  to  were  not  in  accordance  with 
the  views  expressed  in  this  opinion,  and  the  judgment  must  there-  , 

foie  be  reversed  and  the  cause  remanded. 

Judgment  ren&rsed.  \ 
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(78  Ala.  SQOl) 

JOeed — eomideration — MUcit  inUreofine. 


A  deed  executed  and  deliTered  in  oonsideiation  of  fatoie  illicit  interoonne^ 
the  grantees  being  in  possession,  Tests  title.    (866  note,  p.  49.) 

T^  JEGTMENT.     The  opinion  shows  the  point 

He/lin,  Bowden  <6  Knox,  for  appellants. 
0.  C.  Ellis  and  Bradford  <6  Bishop,  contra. 

SoMERYiLLKy  J.  We  Understand  it  to  be  a  first  principle,  not 
now  to  be  assailed  or  even  doubted,  that  where  a  contract^  based  on 
a  consideration  contrary  to  law,  immoral,  or  opposed  to  public  policy, 
has  been  fully  and  voluntarily  executed,  if  the  parties  are  in  pari 
delicto,  the  courts  will  not  interfere  to  disturb  the  acquired  rights 
of  either  at  the  instance  of  the  other.  The  result  is  the  same  ffis 
if  the  contract  had  originally  been  legal  and  valid,  and  neither  can 
recover  the  consideration  which  he  has  thus  voluntarily  parted  with. 
Bish.  Gont.,  §§  140,  432 ;  Morris  v.  ffall,  41  Ala.  510,  536 ;  Boyd 
Vv  Barclay,  1  id.  34 ;  Black  v.  Oliver,  id.  449  ;  Jacobs  v.  Stokes, 
12  Mich.  381 ;  BuH  v.  Place,  6  Cow.  431 ;  Liness  v.  Hesing,  44  lU. 
113 ;  1  Sfcory  Oont.,  §  543  ;  1  Add.  Oont,  §  303  ;  Williams  v.  Hig^ 
gins,  69  Ala.  517. 

It  is  of  course  settled  that  all  illegal  executory  contracts  are  void, 
and  no  court  will  permit  its  aid  to  be  invoked  for  their  enforcement. 
Bish.  Oont.,  §458;  1  Add.  Oont.,  §251  et  seq.;  Warey.  Jones, 
61  Ala.  288.  In  Shifner  v.  Gordon,  12  East,  304,  Lord  Ellvn* 
BOROUGH  declared  it  to  be  a  settled  rule  that  '^when  a  contract 
which  is  illegal  remains  to  be  executed,  the  court  will  not  assist 
either  party  in  an  action  to  recover  for  the  non-execution  of  it." 

The  present  case  manifestly  falls  within  the  first  principle  above 
enunciated.  It  is  that  of  an  executed  contract  in  which  nothing 
remained  to  be  done  by  either  party.  Oonceding  that  the  deed  from 
John  Hill  to  the  appellee  was  executed  in  consideration  that  one  of 
the  grantees  would  live  with  him  in  a  future  state  of  illicit  intercourse 
or  concubinage,  the  title  of  the  land  conveyed  nevertheless  passed 
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to  the  grantees,  and  being  in  possession  under  their  deed,  they  can- 
not be  dispossessed  by  the  heirs  of  Hill,  who  can  liavo  no  greater 
claim  or  right  than  the  deceased  grantor  had.  It  is  plain  that 
such  a  contract,  if  anexecated,  could  not  be  enforced  in  any  court. 
Such  was  the  ruling  of  this  court  in  Walker  v.  Oregoryy  36  Ala. 
180.  But  the  deed  being  executed  and  delivered,  and  the  grantees 
being  in  possession,  ejectment  will  not  then  lie  to  dispossess  them. 
The  maxim  applies,  in  pari  delicto  potior  est  conditio  possidentis. 

There  was  no  error  in  exclading  the  evidence  offered  by  appel- 
lants, as  th^  illegality  of  the  consideration  upon  which  the  deed 
was  based  was  immaterial. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

yoTK  BY  THS  RsPORTER. —  In  Olork  V.  CcHbert,  67  Ala.  92.  the  court 'said: 
"There  can  be  no  question  tliat  the  composition  of  the  felony,  and  the  dismissal 
of  the  prosecution  for  a  valuable  consideration,  was  a  highly  penal  offense,  and 
that  all  who  aided  and  abetted  in  its  perpetration  were  participants  in  the  guilt. 
Knj  executory  contract,  or  promise  based  on  such  consideration,  is  illegal,  and 
no  suit  can  be  maintained  for  its  enforcement.  Ex  turpi  eauM,  non  oritur 
actio.  No  one  can  recover,  who,  to  establish  his  claim,  must  trace  his  right 
through  such  illegal  transaction.  This  is  common  knowledge.  Courts  can 
give  no  sanction  to  such  flagrant  violations  of  the  law.  Add.  Cont.,  §  258;  1 
Brick.  Dig.  881 ;  ColHn»  v.  Blantern,  1  Smith.  Lead.  Cas^  [161J  and  English 
notes  ;  Benjamin  Sales,  ^§  508-4.  The  present  case  arises  however  not  on  an 
executory,  but  on  an  executed  contract.  The  plaintiffs  seek  to  regain  property 
which  they  conveyed  away  by  deed,  on  the  ground  that  the  consideration  was 
illegal  —  a  Tiolation  of  positive  law.  Walker  v.  (Gregory,  86  Ala.  179,  was  a 
suit  to  recover  slaves  which  had  been  conveyed  to  the  plaintiff  on  an  immoral 
consideration.  To  establish  her  cause  of  action,  she  was  forced  to  rely  on  the 
contract,  which  was  founded  on  such  illegal  consideration.  This  court  held 
she  could  not  recover.  It  was  added,  tliat  if  she  had  been  in  possession  of  the 
klaves,  abd  the  administrator  had  sought  to  recover  them  from  her  by  suit 
possibly  she  might  have  protected  herself  Under  the  maxim,  potior  eH  eotiditio 
poindentis.  Denton  v.  English,  2  Nott  k  McC.  581,  holds  that  an  executed 
contract,  founded  on  an  immoral*  consideration,  is  binding  on  the  parties.  In 
Gray  v.  BoberU,  2  A.  E.  Marsh.  206,  the  court  said :  '  If  both  parties  are  equally 
guilty  of  a  breach  of  the  law.  a  court  of  jhstice  cannot  interpose  its  aid  in  be- 
half of  either,  for  it  is  a  settled  rule,  that  in  pari  delicto  potior  eH  conditio 
defendentis.'  S.  C,  12  Am.  Dec.  88*^.  In  Waite  v.  Merrill,  16  id.  288 
(4  Ureenl.  102),  it  was  held  that  money  paid  on  an  illegal  contract,  voluntarily, 
knowingly,  cannot  be  recovered  back.  -The  case  of  Inhabitantt  of  Warrenton 
r,  Eaton,  11  Mass.  368,  is  not  distinguishable  from  this.  The  court,  Pabkbr, 
C.  J.,  said;  '  If  then  the  composition  of  a  felony,  or  of  si  larceny;  is  an  illegal 
c6o8iderati6&  of  any  promise  or  obligation  formoney,  the  party  claiming  un- 
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der  sack  Instrament  cannot  enforce  it  in  a  coort  of  Jnatioe;  nor,  can  tlie  other 
imrty,  if  he  has  paid  it,  recover  it  back  again.  There  most  then  be  a  distinc- 
tion between  a  conyejanoe  of  land,  and  money  paid  on  such  consideraticm,  or 
Betsj  Flagg  [the  grantorj  could  not,  on  this  ground,  avoid  her  deed  by  entry 
or  action,  so  as  to  convey  any  title  to  the  demandants.  Such  a  distinction  was 
attempted  in  the  argument,  but  we  find  no  foundation  for  it.  A  deed  of  bar- 
g^n  and  sale,  signed,  sealed,  delivered,  acknowledged  and  recorded,  is  an 
actual  transfer  of  the  land  to  the  grantee,  as  much  as  the  delivery  over  of  a 
sum  of  money,  or  of  a  personal  chattel,  is  a  transfer  of  those.'  In  Myera  v. 
Meinrath,  101  Mass.  867 ;  8.  c,  8  Am.  Bep.  168,  it  was  said,  'the  policy  of 
the  law  is  to  leave  the  parties  in  all  such  cases  without  remedy  against  each 
other.'  In  1  Story  Eq.  Jur.,  §  298,  is  the  following  language:  *  In  general 
(for  it  is  not  universally  true),  where  parties  are  concerned  in  illegal  agree- 
ments, or  other  transactions,  whether  they  are  mala  prohibUa  or  mala  in  «r, 
courts  of  equity,  following  the  rule  of  law  as  to  participation  in  a  common 
crime,  will  not  at  present  interpose  to  grant  any  relief;  acting  upon  the  known 
maxim,  '  in  pari  delicto,  potior  set  eon^Uio  drfendenti$  et  po$iidentit/  Pursu- 
ing this  subject  in  the  note,  it  is  said:  *  I  say  at  present,  for  there  has  been 
considerable  fluctuation  of  opinion,  both  in  courts  of  law  and  equity  on  this 
subject.  The  old  cases  often  gave  relief,  both  at  law  and  equity,  where  the 
party  would  otherwise  derive  an  advantage  from  his  iniquity.  But  the  modem 
doctrine  has  adopted  a  more  severely  Just,  and  probably  politic  and  mond 
rule,  which  is,  to  leave  the  parties  where  it  finds  them,  giving  no  relief  and 
no  countenance  to  claims  of  this  sort.'  In  the  leading  case  of  CoUine  v.  Blan- 
tern,  published  in  1  Smith  Lead.  Cas.  [158],  is  this  strong  language:  '  This  is 
a  contract  to  tempt  a  man  to  transgress  the  law,  to  do  that  which  is  injurious 
to  the  community ;  it  is  void  by  the  common  law ;  and  the  reason  why  the 
conmion  law  says  such  contracts  are  void,  is  for  the  public  good.  Tou  shall 
not  stipulate  for  iniquity.  All  writers  upon  our  law  agree  in  this;  no  polluted 
hand  shall  touch  the  pure  fountains  of  Justice.  Whoever  is  a  party  to  an  un- 
lawful contract,  if  he  hath  once  paid  the  money  stipulated  to  be  paid,  in  pur- 
suance thereof,  he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
agidn.  Tou  shall  not  have  a  right  of  action,  when  you  come  into  a  court 
of  Justice  in  this  unclean  manner,  to  recover  it  back.  ProctU,  0/  proctd, 
uie  prof  ami.*  And  the  American  annotators,  after  reviewing  American 
decisions  bearing  on  the  question,  employ  this  language:  '  It  is  proper  to  say. 
In  taking  leave  of  this  brief  notice  of  an  important  and  difSieult  subject,  that 
the  law  will  leave  all  who  share  in  the  guilt  of  an  illegal  or  immoral  transac- 
tion where  it  finds  them,  and  will  neither  lend  its  aid  to  enforce  the  contract 
while  executory,  nor  to  rescind  it  and  recover  back  the  consideration  when 
executed.*  We  adopt  this  language  as  our  own,  and  hold  that  under  the  facts 
shown  in  this  record,  plaintifb  cannot  recover.     EUi^k  v.  (Mf)tr,  1  Ala.  449." 

See  Marktbuiy  v.  Taylor,  10  Bush.  519,  holding  that  an  executed  contract 
based  upon  illicit  sexual  commerce  cannot  be  set  aside  at  the  instance  of  the 
grantor  or  his  heirs-at-law,  who  cannot  occupy  in  court  a  better  position  than 
their  ancestor  through  whom  they  claim. 

In  Oiittfy.  Nnal,  81  Penn.  St  856,  a  man  seduced  a  female  and  induced 


DECEMBER  TERM,  1882.  51 

Seals  ▼.  Edmondson. 

f 

lier  to  sabmit  to  an  operation  for  abortion,  resulting:  in  her  serious  sickness, 
snd  suffering.  After  her  recorery  he  said  he  would  buy  her  a  house  for  what 
she  had  suffered  for  him.  She  contracted  for  a  house,  he  gave  her  the  pur- 
chase-monej,  and  she  paid  for  it  before  and  at  the  time  the  deed  was  deliv- 
ered to  her.  HM^  that  no  trust  resulted  to  him,  by  his  furnishing  the 
purchase-money.  The  court  said:  **That  'an  immoral  consideration  will 
noTer  support  a  contract/  as  was  said  by  the  learned  Judge  of  the  court  below, 
in  that  portion  of  his  charge  contained  in  the  sixth  specification,  is  doubtless 
true  as  an  abstract  proposition.  But  it  has  no  application  to  this  case.  The 
defendant  is  not  seeking  to  enforce  such  a  contract.  The  contract,  so  far  as 
one  existed*  has  been  fully  executed.  This  is  the  case  of  a  man  who  has 
wronged  a  woman,  who  has  made  her  a  compensation  for  that  injury,  and  who 
DOW  seeks  to  recover  it  back.  In  this  the  law  will  not  help  him.  As  he  has 
sown«  so  must  he  reap.'* 

To  the  same  effect,  Ajferti  v.  JmMm,  L.  R.,  16  Eq.  275;  s.  c,  6  Moak.  Eag. 
766.  where  Sblbobnb,  L.  Ch..  said:  '*  The  voluntary  gift  of  part  of  his  own 
property  by  one  particept  criminii  to  another,  is  in  itself  neither  fraudulent  nor 
prohibited  by  law;  and  the  present  is  not  the  case  of  a  man  repenting  of  an 
immoral  purpose  before  it  is  too  late,  and  seeking  to  recall,  while  its  object  is 
yet  unaccomplished,  a  gift  intended  as  a  bribe  to  iniquity.  *  *  Lord  Eldon 
asked  whether  there  had  been  any  case  upon  the  distinction  between  a  recom- 
pense for  past,  and  a  provision  for  future  cohabitation,  '  where  the  court,  find- 
ing the  woman  in  actual  possession  of  the  property,  has  upon  that  ground  had 
it  taken  out  of  her  hand  ?  The  distinction,  he  added,  *  upon  the  doctrine  of 
prtmium  pudieUim,  has  prevailed  in  tue  case  of  restraining  her  from  enforcing 
a  security.  But  I  doubt  whether  there  is  any  instance  of  taking  the  property 
out  of  b«r  hands*  except  as  to  creditors.' " 


Sbalb  V.  Edmoitdsok. 

(7S  AIa.9M.) 
(htUrmet — ifn^pUed — mtojom. 

As  owner  of  a  few  of  a  large  number  of  bales  of  cotton  stored  in  a  bunlng 
warehouse,  having  saved  a  part  of  the  cotton,  declaring  at  the  time  that  if 
he  coold  not  hold  it  under  the  law,  he  would  surrender  it  on  being  paid  for 
his  labor  and  expense  in  saving  and  baling  it,  and  the  warehouseman,  with 
knowledge  of  tlie  services  and  of  the  terms  on  which  they  were  l)eing 
rendered,  having  assented  thereto  or  acquiesced  therein.  KM,  a  contract 

.  entitling  the  person  rendering  the  services,  the  cotton  not  being  identified  as 
his  own,  to  payment  for  his  labor  and  expense,  and  to  its  possession  until  he 
paid.* ' ■ 

•  See  Wood9  v.  Ayre$  (89  Biich^  845).  88  Am.  Rep.  896. 
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i  GTIOK  to  reooyer  cotton.    The  head-note  showa  the  facte. 

Wdiis  S  Sons,  for  appellant 
O,  L.  Comer y  contra. 

*  ■ 

Stonb,  J.  This  is  a  statutory  action  for  the  recovery  of  chattels 
in  specie,  very  like  the  common-law  action  of  detinue.  '  On  all 
questions  material  to  be  here  inquired  into,  it  is  governed  by  the 
same  rules  as  those  which  obtain  in  the  action  of  detinue.  In  fact, 
it  is  the  common-law  detinue,  with  some  statutory  additions.  One 
controlling  principle,  in  this  form  of  action,  is  that  to  maintain  it, 
the  plaintiff  must  have,  as  against  the  defendant,  a  present,  un- 
qualified right  to  the  possession  of  the  chattel,  in  its  present  form. 
If  there  be  any  preliminary  act,  or  condition  precedent  to  be  per- 
formed, before  the  unqualified  right  of  possession  attaches,  then 
detinue  cannot  be  maintained.     1  Brick.  Dig.  572,  §§  6^  8,  9. 

The  testimony  showing  the  circumstances  under  which  the  ap- 
pellant gathered  up  and  baled  the  waste  cotton,  left  by  the  fire,  is 
neither  very  clear  nor  very  harmonious.  One  phase  of  the  testi- 
mony, at  lea&t,  tends  to  show  that  appellee,  plaintiff  below,  was 
present  and.  cognizant  of  the  services  being  rendered  by  appellant 
in  saving  the  cotton  ;  that  appellant  stated  he  in  tended,  to  hold  the 
cotton  for  himself,  if  he  could ;  and  if  he  could  not  hold  it  under 
the  law,  then  he  would  surrender  it  on  being  paid  for  his  labor^ 
trouble  and  expense  in  saving  and  baling  it ;  that  appellant  and  the 
attorney  of  the  insurance  companies,  interested  in  the  saving  of  as 
much  as  nine-tenths  of-  a^l  the  cotton  destroyed  by  the  fire  (some 
700  bales),  agreed  to  these  terms  ;  that  both  appellant  and  the  said 
attorney  informed  plaintiff,  appellee  of  this  agreement,  and  that  he 
expressed  no  objection.  The  law  frequently  implies  contracts  from 
the  condupit  pf  parties.  If  one  perform  useful  services  and  works 
for  another,  of  a  character  that  is  usually  charged  for,  with  the 
knowledge  of  that  other,  and  he  express  no  dissent,  or  if  he  avail 
himself  of  the  services,  then  the  law  implies  a  promise  to  pay  for 
such  services  what  they  are  reasonably  worth.  And  assent  is  some- 
times imjplied  from  silence.  When  the  conduct  of  the  parties  ia 
ambiguous,  or  the  testimony  conflicting,  it  is  always  a  question  for 
the  jury  to  determine  whether  or  not  there  was  a  mutual  agreement 
or  understanding.     No  matter  what  pf  dissent  plaintiff  ^mtay  have 
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first  expressed,  if  he  finally,  while  the  work  was  progressing,  ac- 
qniesced  in  appellant's  offer,  if  he  made  it,  that  if  he,  appellant, 
could  not  hold  the  cotton  under  the  law,  th^n  he  was  to  be  paid 
for  his  expense,  labor  and  services  incurred  and  employed  in  saving 
and  baling  the  cotton,  this  constitutes  a  contract.  On  the  other 
hand,  if  appellee  objected  to  the  services  tendered  and  performed 
by  appellant,  and  did  not  afterward  expressly  or  impliedly  assent 
to  the  terms  proposed,  if  terms  were  proposed,  then  there  can  be  no 
proper  finding  that  there  was  a  contract  to  pay  appellant  for  his 
services  and  expenses.  No  man,  except  in  specially  exceptional 
cases,  can  be  made  another's  debtor  against  his  will.  This  is  a 
question  peculiarly  for  the  jury,  under  the  rules  above  declared. 

If  the  jury  find  there  was  an  express  or  implied  agreement,  such 
as  is  referred  to  above,  then  plaintiff,  appellee,  did  not  have  a  present, 
unconditional  right  to  the  four  bales  of  cotton.  To  give  him  such 
right,  he  must  have  paid  or.  tendered  to  the  appellant  the  value  of 
the  labor  and  expense  he  had  bestowed  in  and  about  saving  and 
baling  the  cotton.  If  under  the  rules  above  there  was  no  agree- 
ment, express  or  implied,  to  pay  for  the  labor  and  expenses,  then 
no  payment  or  tender  was  necessary.  Appellant  could  not  force 
appellee  to  become  his  debtor.  If  the  jury  find  there  was  such 
agreement  to  pay,  express  or  implied,  then  plaintiff  cannot  main- 
tain detinue  on  the  proof  in  this  record.  He  must  bring  some 
other  action,  or  show  payment  or  tender  before  action  brought  of 
appellant's  proper  charges. 

The  testimony  in  this  case  did  not  authorize  the  general  charge  on 
its  effect.  It  was  neither  very  clear,  nor  free  from  conflict.  The 
objection  that  the  record  fails  to  show  the  court  was  requested,  in 
writing  to  give  this  charge,  is  without  merit.  We  presume  the  court 
did  its  duty  and  obeyed  the  statute.     1  Brick.  Dig.  335,  §§  2,  3, 4,  5. 

The  plaintiff,  having  the  lawful  possession  of  the  cotton  as  ware- 
houseman, had  such  a  qualified  right  to  it  as  that  in  the  absence  o^ 
other  facts  he  could  sue  and  recover  against  one  found  in  possession 
of  it,  and  not  showing  a  better  title.  The  fact  that  appellant 
owned  twelve  of  the  seven  hundred  and  fifty  bales  that  were  in  the 
warehouse  when  it  was  burned,  waste  cotton  enough  to  make  four- 
teen bales  only  being  saved,  did  not  of  itself  tend  to  prove  that  any 
part  of  the  four  bales  saved  by  him  contained  any  of  his  cotton. 
The  possibilities  are  too  remote,  and  the  chances  too  uncertain,  to 
be  made  the  basis  of  judicial  action.        Reversed  and  remanded. 
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A  deposit  of  cotton  in  a  street  alcHig  the  side  of  the  platform  of  a  railroad  de- 
pot, or  in  the  railroad  cotton -yard,  for  shipment,  in  pursuance  of  a  custom 
or  usage  adopted  or  sanctioned  by  the  depot  agent,  may  amount  to  a  delivery 
to  the  railroad  oompany,  although  no  receipt  is  given  by  the  agent  to  the 
shipper,  and  such  usage  or  custom  is  contrary  to  the  established  regulations 
of  the  oompany,  known  to  the  shipper,  and  no  notice  thereof  is  traced  to 
the  superintendent  or  managing  agent  of  the  company.* 

ACTION  for  goods  intmsted  for  carriage.    The  head-note  showfe 
the  point.     The  plaintiff  had  judgment  below. 

John  D.  Boquemarey  for  appellant. 

G,  L.  Oomer,  contra. 

Stokb,  J.  When  the  law  has  declared  certain  express  rales  for 
the  government  of  men,  or  when  personB  enter  into  ezprees  stipn- 
lations,  expressing  the  terms  on  which  they  enter  into  contracts,  it 
is  a  reasonable  mle^  subject  only  to  a  few  exceptions,  that  neither 
custom  nor  usage  will  be  allowed  to  dispense  with  such  legal  require- 
ments or  such  express  stipulations.  Barlow  y.  Lambert,  28  Ala. 
704.  ^'  Where  by  local  custom  or  usage,  provincialisms  and  techni- 
calities of  science  and  commerce,  and  perhaps  some  others,  have 
acquired  a  known,  fixed  and  definite  meaning,  different  from  their 
ordinary  import ;  or  where  such  technicalities,  unexplained,  are 
susceptible  of  two  or  more  plain  and  reasonable  constructions,  it  is 
certainly  competent  to  prove  the  existence  of  such  custom,  as  a 
means  of  showing  the  sense  in  which  the  contracting  parties  intended 
to  be  understood.''  Barlow  Y.Lambert,2SAlsL70^.  See  also  the  many 
authorities  referred  to  in  the  briefs  of  counsel.  Speaking  of  usage 
of  trade,  Mr.  Oreenleaf,  Ev.,  vol.  2,  §  251,  says:  ''It  is  suffi- 
cient if  it  be  established,  known,  certain,  uniform,  reasonable,  and 
not  contrary  to  law.  •  ♦  ♦  Their  true  office  is  to  interpret  the 
otherwise  indeterminate  intentions  of  parties,  and  to  ascertain  the 

*  See  South,  etc.,  R,  Go.  v.  Wood  (71  Ala.  215),  46  Am.  Bep.  809. 
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nature  and  extent  of  their  contracts,  arising  not  from  express  stipu- 
lation, but  from  mere  implications  and  presumptions,  and  acts  of 
a  doubtful  and  equivocal  character ;  and  to  fix  and  explain  the 
meaning  of  words  and  expressions  of  doubtful  or  various  sensed. 
On  this  principle,  the  usage  or  habit  of  trade  or  conduct  of  an  in- 
dividual, which  is  known  to  the  person  who  deals  with  him,  may 
be  given  in  evidence  to  prove  what  was  the  contract  between  them." 
This  latter  principle  may  be  illustrated  by  a  familiar  incident  in 
every-day  life.  A  customer  is  in  the  habit  of  dealing  with  his 
merchant,  and  having  his  purchases  sent  home,  and  his  bills  run 
from  one  to  two  months  before  payment  is  demanded  or  expected ; 
and  this  too  at  cash  rates.  He  selects  a  given  article  of  merchan- 
dise, and  orders  a  given  number  of  yards  to  be  measured  off.  In 
this  there  is  not  a  word  said  about  price,  about  delivery,  or  about 
the  time  of  payment  Yet  there  is  implied  in  these  few  simple 
and  indeterminate  words  and  acts,  that  the  goods  are  sold  at  their 
customary  cash  market  value,  that  they  will  be  delivered  at  the 
purchaser's  residence  without  undue  delay,  and  that  payment  will 
not  be  expected,  until  the  end  of  the  customary  indulgence.  So^ 
in  Boon  v.  Steamboat  Belfast,  40  Ala.  184,  quoting  from  Judge 
Story,  this  court  said  :  '^  The  true  and  appropriate  office  of  a 
usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  inten- 
tions of  parties,  and  to  ascertain  the  nature  and  extent  of  their 
contracts,  arising  not  from  express  stipulations,  but  from  mere  im* 
plications  and  presumptions,  and  acts  of  a  doubtful  or  equivocal 
character.'' 

In  September,  1877,  Baoul,  superintendent  of  the  South  Western 
Railroad  Company,  of  Georgia- — which  company  was  also  operat- 
ing the  appellant  railroad  company  —  issued  a  circular,  headed 
*' Notice  to  cotton  shippers  and  instructions  to  agents."  This 
notice  or  circular  was  again  issued  at  the  opening  of  the  season  of 
1880-1881,  and  was  forwarded  to,  and  received  by  the  agent  at 
Eufaula,  and  a  copy  was  furnished  to  the  appellees,  Eolb  &  Hard* 
away.  Kolb  &  Hardaway  were  cotton  buyers  at  Eufaula,  did  a  con-^ 
siderable  business,  and  made  many  shipments  of  cotton  by  the  ap^ 
pellant  railroad  company.  This  suit  was  brought  to  recover  tho 
value  of  nine  bales  of  cotton,  alleged  to  have  been  delivered  to  tho 
railroad  company  at  Eufaula,  to  be  transported  to,  and  delivered  at 
Montgomery,  and  never  delivered.  The  case  turned  on  the  ques^ 
tion  of  delivery  to  the  railroad  company  at  Eufaula ;  for  it  is  not 
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pretended  the  railroad  company  forwarded  the  cotton,  or  delivered 
it  at  Montgomery.  In  fact  neither  the  railroad  company  nor  its 
agent  at  Enfanla  gave  aniy  receipt  for  the  cotton  alleged  to  have  been 
lost.     There  was  no  express  contract  fixing  the  terms. 

We  have  carefully  examined  the  circular,  made  a  part  of  the  bill 
of  exceptions,  and  we  think  its  regalations  and  directions  are 
reasonable.  They  are  alike  beneficial  to  the  shipper  and  carrier. 
They  commend  themselves  by  their  wise  and  systematic  provisions, 
intended  to  secare  prompt  shipment,  to  prevent  confusion  of  goods, 
and  to  render  disputes  about  delivery  for  shipment  almost  impos- 
sible. 

It  is  not  pretended  that  those  regulations  were  conformed  to  in 
this  case.  The  claim  is,  that  the  railroad  company  departed  from 
its  own  regulations,and  thus  established  a  usage  different  from  them, 
which  was  conformed  to  in  this  case.  The  bill  of  exceptions  recites 
that  ''  the  evidence  further  tended  to  show  that  shortly  after  the 
printed  '  notice  to  cotton  shippers  and  instructions  to  agents '  were 
issued,  they  were  disregarded  by  both  shippers  and  defendant's 
agent  at  Eufaula,  and  that  it  became  a  general  custom  and  usage 
to  deliver  and  receive  cotton  at  the  depot  in  Eufaula  in  disregard 
•of  such  printed  notice  and  instructions.  The  evidence  on  this 
subject  was  very  confiicting,  the  agent  himself  testifying  that  he 
never  received  cotton  for  shipment  in  non-compliance  with  said 
instructions,  except  in  a  few  instances  made  necessary  by  what  he 
thought  an  exigency  and  as  a  matter  of  accommodation  to  the 
shipper/*  In  another  place  the  bill  of  exceptions  states:  ^'The 
prcKof  further  showed  that  some  of  the  cotton  brought  to  the 
cotton-yard  of  defendant  by  the  plaintiffs  for  delivery  to  the  defend- 
ant for  shipment  was  not  placed  by  plaintiffs  on  a  certain  plank 
platform  of  defendant's,  upon  which  defendant  required  all  cotton 
bales  to  be  placed  before  it  would  receive  and  receipt  for  them,  but 
was  placed  in  a  street  running  along  the  side  of  such  platform  ; 
but  testimony  was  introduced  by  said  plaintiffs,  going  to  show  that 
the  station  agent  did  take  cotton  bales  from  this  street  and  receipt 
for  them."  In  another  place  in  setting  out  testimony  it  is  said, 
'Hhat  plaintiffs  frequently  and  persistently  violated  these  rules  and 
regulations  of  the  defendant  company  as  contained  in  such  '  notice 
to  cotton  shippers  and  instructions  to  agents,'  against  the  protest 
of  the  station  agent  at  Eufaula."  It  is  nowhere  shown  that  the 
station  agent  ever  did  refuse  to  receive  and  ship  cotton  that  was 
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delirered  for  shipment,  because  not  delirered  in  conformity  with 
the  printed  rules  and  regulations. 

It  is  ccmtended  for  appellant  that  inasmuch  as  the  station  agent 
had  positiye  instructions  from  the  superintendent  not  to  receive  or 
receipt  for  cotton  to  be  shipped,  unless  delivered  in  accordance 
with  the  printed  directions,  and  inasmuch  as  the  shippers  in  this 
case  had  notice  of  these  regulations  by  receiving  a  copy  thereof, 
then,  not  haying  received  the  agent's  receipt  for  the  cotton,  they 
have  shown  no  legal  delivery  to  the  railroad  and  cannot  recover. 
Such  is  undoubtedly  the  law  if  the  testimony  stopped  here. 
Against  this  it  is  replied  for  appellees,  that  the  railroad  company, 
through  its  agent  at  Eufaula,  has  permitted  a  usage  to  grow  up 
which  dispenses  with  the  regulations  prescribed  in  the  circular, 
and  constitutes  the  act  done  in  this  case  a  legal  delivery  to  the 
railway  company.  To  this  it  is  rejoined  that  no  knowledge  of  such 
violation  of  the  regulations  is  traced  to  Baoul,  the  superintendent, 
and  hence  the  railroad  company  is  not  bound  by  such  usage  if 
proven  to  have  been  established. 

We  think  this  is  too  narrow  a  view  of  the  question.  Bailroads 
osoally  have  extended  lines,  and  along  those  lines  are  many  depots' 
or  stations  at  which  the  business  of  receiving  and  delivering  freight 
is  carried  on.  The  trading  public,  as  a  rule,  have  no  access  to  the 
superintendent,  and  can  only  know  the  station  agents  with  whom 
they  have  dealings.  They  can  have  no  control  of  the  business 
regulations  of  the  railroad,  and  have  no  power  of  appointment  or 
removal.  Whatever  regulation,  custom  or  usage  such  station  agent 
adopts,  or  permits  to  be  adopted,  the  public  must  either  conform 
to  or  will  feel  itself  justified  in  conforming  to.  The  rules  observed 
by  shippers  in  their  general  transactions,  if  continuous  or  frequent, 
although  not  universal,  grow  into  a  usage  which  would  authorize 
others  to  treat  it  as  the  proper  rule  and  as  an  element  of  the  con-- 
tract  of  affreightment.  This  constitutes  the  very  spirit,  the  intent 
of  a  usage  of  trade.  It  supplies  by  implication  an  unexpressed 
fact,  or  link  in  the  chain  of  facts,  which  go  to  make  up  and  prove 
the  contract.  And  we  think  it  no  answer  to  this  that  no  testimony 
was  offered  of  this  violation  of  instructions  on  the  part  of  the 
agent,  tending  to  trace  notice  of  it  to  the  superintendent.  It  was 
the  duty  of  the  corporation  to  keep  itself  informed  of  the  manner 
in  which  its  station  agents  conducted  their  agency,  their  habit,  or 
usage  in  the  matter  of  receiving  and  delivering  freight ;  and  we 
Vol.  XLIX  — 8 
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think  it  would  be .  highly  detrimental  to  the  public  service  if  we 
were  to  permit  a  railroad  corporation  to  escape  responsibility  for 
the  consequences  of  a  usage  which  its  own  trusted  agents  had  per- 
mitted to  grow  up  and  be  acted  upon.  Piedmont  £  Arlington  Ins. 
Co.  V.  Young,  58  Ala.  476 ;  s.  c,  29  Am.  Rep.  770.  There  was 
sufficient  testimony  to  justify  the  court  below  in  submitting  tt^  the 
jary  the  inquiry  whether  or  not  there  was  a  usage  at  the  Eufuula 
depot  of  the  defendant  railroad  company  to  dispense  with  the  regu> 
lations  prescribed  in  the  superintendent's  circular.  It  will  be 
remembered  there  was  testimony  tending  to  show  there  had  been  a 
frequent  if  not  general  disregard  of  those  regulations  commencing 
soon  after  they  were  issued,  a  period  of  more  than  three  years 
before  the  loss  complained  of  in  this  case.  That  is  certainly  a  saf * 
ficient  time  to  establish  a  usage  of  trade.  True,  the  testimony 
was  in  conflict  as  to  the  frequency  and  extent  of  the  violation. 
The  question,  which  phase  of  the  evidence  was  the  true  one,  was 
for  the  jury. 

As  we  have  said,  the  question  in  this  case  is,  was  there,  or  was 
there  not  a  delivery  of  the  cotton  to  the  railroad.  In  Hutchinson 
on  Carriers,  §  90,  is  this  language :  ''While  it  is  the  undoubted 
general  rule  that  the  delivery,  to  bind  the  carrier,  must  be  made 
either  to  him  or  to  some  one  with  authority  from  him  or  who  may 
be  rightly  presumed  to  have  such  authority,  it  is  not  to  be  under- 
stood that  it  is  not  subject  to  such  conventional  arrangementa 
between  the  parties  as  they  may  choose  to  make  in  regard  to  the 
mode  of  delivery,  or  that  it  may  not  be  varied  by  usage  or  by  a 
particular  course  of  dealing  between  them.  ♦  ♦  ♦  If  therefore 
the  parties  agree  that  the  goods  may  be  deposited  for  transportation 
at  any  particular  place,  and  without  any  express  notice  to  the  car* 
rier,  such  deposit  will  be  a  sufficient  delivery ;  and  proof  of  a  con- 
stant and  habitual  practice  and  usage  of  the  carrier  to  receive  the 
goods  when  they  are  deposited  for  him  in  a  particular  place,  without 
special  notice  of  such  deposit,  is  sufficient  to  show  a  public  offer 
by  the  carrier  to  receive  goods  in  that  mode,  and  to  constitute  an 
agreement  between  the  parties  by  which  the  goods,  when  so  deposi- 
ted, shall  be  considered  as  delivered  to  him  without  any  further 
notice.  Such  a  practice  and  usage  are  tantamount  to  an  open  dec- 
laration, a  public  advertisement  by  the  carrier,  that  such  a  deliverj 
should  of  itself  be  deemed  an  acceptance  by  him  ;  and  to  permit 
liim  to  set  up,  against  those  who  had  been  thereby  induced  to  omit 
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it,  the  want  of  the  formality  of  aii  express  noiice  which  had  been 
thus  waived,  would  be  sanctioning  injustice  and  fraud."    Now  it 
seems  to  us  this  is  a  clear  statement  of  the  principle  and  the  ground 
on  which  it  rests.     See  also  Hutch.  Garr.,  §  91. 
[Minor  matters  omitted.] 

AffirtMcL 
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Wabwick  v.  Statb. 

(78  Ala.  486.) 
Oriiminal  law  —  appeal  ^  escaped  primmer. 
The  appeal  of  an  escaped  prisoner  will  be  dismissed.* 

OTION  to  dismiss  appeal.    The  opinion  states  the  case. 


H.  C.  TompkinBj  attorney-general,  for  motion. 
WatU  A  Sons,  contra. 

SoxBBYiLLBy  J.  In  November,  1883,  the  defendant  was  con- 
victed of  the  crime  of  murder  in  the  first  degree,  for  which  he  was 
sentenced  to  the  penitentiary  for  life.  The  present  appeal  is  prose- 
cuted from  this  judgment,  and  since  the  filing  of  the  transcript  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  that  the  accused 
has  unlawfully  escaped  from  the  custody  of  his  jailer,  and  is  now 
a  fngitiye  from  justice.  The  motion  is  made  by  the  attorney- 
general,  on  behalf  of  the  State,  to  dismiss  the  appeal,  unless  the 
defendant  submit  himself  to  the  jurisdiction  of  the  court  by  return- 
ing to  custody,  by  the  next  ensuing  term. 

The  court  is  unanimous  in  opinion  that  the  motion  is  one  emi- 
nently fit  to  be  granted.  This  is  upon  a  principle  which  is  one  of 
almost  uniyersal  cognizance,  that  a  writ  of  error,  or  appeal,  will 
not  be  heard  in  criminal  cases,  when  the  party  suing  it  out  has  es- 
caped from  the  jurisdiction  of  the  court.  Whart.  Or.  PI.  &  Pr. 
(Sthed.),  §774a. 

This  rule  of  procedure  is  so  manifestly  reasonable  in  its  require- 
ments as  scarcely  to  need  argument  for  the  vindication  of  either  its 

•  To  same  effect,  Sargent  v.  State,  96  Ind.  G3. 
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wisdom  or  its  justice.  A  prisoner  who  is  iu  the  custody  of  the  law, 
and  is  under  its  sentence,  brings  himself  in  an  attitude  of  contempt, 
when  he  unlawfully  escapes  from  such  custody  and  defies  the  au- 
thority of  both  the  court  and  of  the  law.  By  breaking  loose  from  his 
jailer  and  fleeing  from  the  jurisdiction,  it  is  not  unreasonable  that 
he  should  be  adjudged  to  have  waived,  at  least  for  the  time  being, 
his  right  to  be  heard,  either  by  himself  or  his  counsel.  There  is  no 
rule  of  law  which  requires  of  courts  that  they  should  go  through 
the  empty  and  useless  form  of  doing  a  nugatory  thing.  It  would  be 
a  legal  mockery  to  sentence  one  to  be  hanged  who  had  fled  the  State 
and  was  beyond  the  seas.  This  is  not  upon  the  theory  that  the 
personal  appearance  of  the  accused  in  the  appellate  court  is  nec- 
essary to  confer  jurisdiction — a  rule  of  the  common  law  which 
does  not  prevail  either  in  this,  or  perhaps  in  any  of  the  other 
American  States.  Arch.  Or.  PI.  &  Pr.  (Pomeroy)  622,  note.  It 
rather  grows  out  of  the  fact  that  the  necessary  basis  of  all  criminal 
proceedings  is  the  condition  precedent,  that  the  accused  must  be 
in  the  custody  and  under  the  control  of  the  court,  either  actual  or 
constructive,  before  such  tribunals  of  justice  will  undertake  to  sit 
in  judgment  upon  questions  involving  his  life  or  liberty.  It  is  re- 
pugnant to  every  just  conception  of  judicial  proceedings,  in  the 
decent  and  orderly  administration  of  justice,  that  the  accused  should 
occupy  an  attitude  enabling  him  to  accept  or  reject  the  judgment 
of  a  court,  according  as  it  may  coincide  or  conflict  with  the  selfish 
promptings  of  his  own  option.  Such  a  practice  would  be  fraught 
with  much  of  the  evil  resulting  from  the  iniquitous  conception  of 
permitting  a  criminal  to  sit  as  judge  in  his  own  case. 

In  Smiih  v.  United  States,  94  TJ.  S.  97,  it  was  very  recently  held 
to  be  clearly  within  the  discretion  of  the  appellate  court  to  refuse 
to  hear  a  criminal  cause  in  error,  when  the  convicted  party  had  es- 
caped. It  was  said  by  Chief  Justice  Waite,  speaking  for  the 
United  States  Supreme  Court:  "  If  we  affirm  the  judgment,  he  is 
not  likely  to  appear  to  submit  to  his  sentence.  If  we  reverse  it,  and 
order  a  new  trial,  he  will  appear  or  not,  as  he  may  consider  most 
for  his  interest.  Under  such  circumstances  we  are  not  inclined  to 
hear  and  decide  what  may  prove  only  to  be  a  moot  case." 

The  same  view  is  taken  in  McOowan  v.  People^  104  111.  100;  s. 
c,  44  Am.  Rep.  87,  where  it  was  held  to  be  the  better  practice, 
that  '^  the  cause  shall  not  proceed  to  a  hearing  when  the  persons 
to  be  affected  are  not  within  the  jurisdiction  of  the  court  to  answer 
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its  jadgment,  but  are  in  the  attitude  of  fugitives  from  justice/' 
Whfle  the  peraoDal  presence  of  the'  accused  in  the  appellate  court 
was  deemed  entirely  unnecessary,  it  was  declared  that  ''it  would 
be  idle  for  the  court  to  proceed  to  determine  the  (Question  presented, 
when  the  possibility  of  enforcing  whatever  judgment  it  might  pro- 
nounce must  depend  upon  the  option  of  the  fugitives  to  return  into 
custody,  or  upon  the  remote  chances  of  their  ultimate  recapture  by 
the  officers  of  the  law.'' 

In  People  v.  Genet,  59  N.  Y.  80 ;  s.  c.,'17  Am.  Rep.  315,  where 
the  accused,  after  being  convicted  of  a  felony,  made  his  escape,  the 
New  York  Court  of  Appeals  declined  to  hear  an  application  for  a 
mandanins  to  compel  the  sealing  of  a  bill  of  exceptions  taken  by 
him.  The  reason  given  was,  that  a  prisoner  cidinot  be  permitted 
to  take  any  action,  or  to  be  heard  in  a  criminal  proceeding,  after  his 
escape  from  custody,  so  long  as  he  remains  at  large.  This  ruling 
was  not  based  on  any  statutory  regulation,  but  was  held  to  be  a 
general  rule  of  our  criminal  jurisprudence.  ''  The  whole  theory 
of  criminal  proceedmgs,"  says  the  couft,  ''is 'based  upon  the  idea 
of  the  defendant  being  in  the  power  and  under  the  control  of  the 
court  in  person."  It  was  added  that,  "in  criminal  cases  there  is 
no  equivalent  to  the  technical  appearance  by  attorney  of  a  defend- 
ant in  civil  cases,  except  the  being  in  actual  or  constructive 
custody." 

In  Stale  y.  Conners,  20  W.  Va.  1,*  a  like  conclusion  was  reached 
after  a  general  review  of  the  authorities  on  this  subject ;  the  court 
announcing  it  to  be  clear,  both  upon  principle  and  authority  that 
the  motion  made  by  the  attorney- general  to  dismiss  the  cause 
should  be  sustained.  It  was  said  that  the  conH  ought  not  to  do  a 
nugatory  act  by  hearing  the  appeal,  inasmuch  as  the  appellant 
could  not  be  compelled  to  submit  to  the  decision  in  the  event  of  its 
being  adverse  to  hinii.  "  He  might  thus  be  enabled,'  say  the  court, 
"  to  defeat  the  ends  of  justice  entirely,  for  he  niay  be  able  to  keep 
beyond,  the  reach  of  the  officers,  until  by  death  or  removal  of  wit- 
nesses, or  other  causes  his  conviction  upon  a  second  trial  would  be 
rendered  improbable,  if  not  impossible.  As  he  has  chosen  to 
undertake  to  relieve  himself  by  flight  in  contempt  of  the  authority 
of  the  court  and  of  the  laws,  he  cannot  also  invoke  the  aid  of  this 
court" 

In.  OofnmonweaUh  v.  Andrews,  97  Mass.  543,  it  was  adjudged 

*  See  note,  44  Am.  Rep.  88. 
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that  an  escaped  convict  had  no  right  to  have  his  exceptions  heard 
in  the  appellate  court;  that  by  voluntarily  withdrawing  himself 
Irpm  the  jurisdiction  of  the  court  by  flight,  he  had  waived  his  con- 
stitutional right  to  be  heard,  either  by  himself  or  counsel,  a  hear- 
ing of  the  cause  under  such  circumstances  availing  nothing. 
.  There  are  like  rulings  of  numerous  other  courts  of  high  author- 
ity, holding  to  the  doctrine  that  an  escaped  prisoner  who  has  been 
convicted  of  crime,  shall  not  be  permitted  to  prosecute  an  appeal 
to  reverse  the  judgment  of  conviction,  or  be  heard  for  any  purpose 
until  he  re-submits  himself  to  the  custody  of  the  law  and  the 
jurisdiction  of  the  court.  Wilson  v.  Com.,  10  Bush,  526  ;  s.  c,  19 
Am.  Bep.  76;  Sherman  v.  Oom.,  14  Gratt  677;  Lefttaich  v.  Cotn., 
20  id.  716 ;  Anon.,  81  Me.  592 ;  Stato  v.  Rippon,  2  Bay,  99 ; 
^SkUe  V.  Wittianu,  82  La.  Ann.  885 ;  8.  c,  86  Am.  Bep.  272 ; 
FeopU  V.  Redinger,  55  Cal.  290  ;  s.  c,  36  Am.  Bep.  32 ;  SM$  v. 
JSIiteSy  20  W.  Va.  13. 

The  rule  recognized  in  all  the  foregoing  cases  is  to  grant  the 
motion  to  dismiss  on  affidavits,  showing  the  fact  of  the  prisoner's 
escape,  without  previous  notice  to  the  appellant  or  counseL  This 
is  manifestly  a  rule  of  necessity,  and  one  as  to  which  no  objection 
can  lie  in  the  mouth  of  the  fugitive  whose  conduct  has  rendered  it 
imperative  upon  the  court. 

The  case  of  Parsons  v.  Staie,  22  Ala.  50,  is  opposed  to  these 
views  and  must  on  this  point  be  overruled.  The  case  is  obviously 
an  anomaly  in  criminal  jurisprudence,  and  was  not  well  considered, 
being  entirely  unsupported  by  authority.  It  is  clearly  a  miscon 
ception  of  this  ruling  to  suppose  that  it  can  properly  be  regarded, 
as  a  construction  of  our  statutes,  which  do  not  undertake  to 
regulate  the  subject  under  discussion.  No  harm  can  possibly  result 
by  a  departure  from  it,  as  nothing  is  involved  in  it  but  a  rule  of 
criminal  proceeding.  It  cannot  be  tolerated  any  more  than  sup- 
posed that  convicts  have  deliberately  broken  jail  upon  the  faith  of 
any  such  infallible  rule  of  procedure. 

It  is  accordingly  ordered  that  the  motion  to  dismiss  this  cause  be 
granted,  unless  it  shall  be  made  to  appear  on  the  regular  call  of  the 
docket  of  the  fourth  division,,  at  the  next  ensuing  term  of  this 
court,  that  the  appellant  has  submitted  himself  to  the  jurisdiction 
of  this  court  by  returning  to  the  custody  of  the  proper  officer  of 
the  law. 

So  ordered. 
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(TB  Ala.  60B.) 
Btirtiditian  ^  eornhntdine  Jlight. 

A  penoB  amsted  as  a  fagiUve  from  Jnstice  on  a  warrant  isBned  bj  the  gow- 
emor  of  Alabama,  in  pursuance  of  a  requisition  bj  the  governor  of  Pennsyl- 
▼aida,  based  on  an  indictment  found  in  that  State,  for  false  pretenses,  majr 
show,  on  habeoi  eorptu,  that  he  was  not  in  the  State  of  Pennsylvania  at  the 
time  the  offense  is  alleged  to  have  been  committed,  and  has  never  been  there 

'  flinoe :  that  the  goods  in  question  were  obtained  by  purchase  from  an  agent 
of  the  prosecutor  in  the  State  of  New  York,  to  whom  the  false  representa- 
tions, if  anj,  were  made ;  and  that  he  has  never  fled  from  the  State  of  Penn- 
sjrlvmoia,  and  was  therefore  not  a  fugitive  from  Justice. 

APPLICATION  to  set  aside  a  diacharge  on  haieoM  corpus.    The 
opinion  fltatea  the  case. 

Btce  it  WHey,  for  petitioner. 

W.  L.  Brugg,  R.  M.  WiUiamsan  and  J.  Ifi  Arrington,  contra. 


SoxBBYiLLBy  J.  The  purposo  of  the  present  application  is  to 
vacate  the  action  of  the  Probate  judge,  discharging  one  Alexander 
Mohr  from  alleged  illegal  custody^  on  his  petition  for  the  writ  of 
iabeas  corpus.  The  return  to  the  writ  showed  that  the  petitioner 
was  held  in  the  custody  of  the  relator,  Frederick  Gtentner,  as  agent 
of  the  State  of  Pennsylyania,  under  a  warrant  of  arrest  issued  by 
authority  of  the  Goyemor  of  Alabama,  pursuant  to  a  requisition 
from  the  Governor  of  the  former  State,  demanding  his  extradition 
as  a  fngitive  from  justice.  The  crime  charged  is  that  of  obtaining 
goods  by  false  pretenses.  The  Probate  judge  permitted  evidence  to 
be  introduced,  showing  that  the  prisoner  was  not  in  the  State  of 
Pennsylvania  at  the  time  of  the  commission  of  the  alleged  offense, 
4uid  had  never  been  there  since ;  that  the  goods  were  obtained  by 
purchase  from  an  agent  of  the  prosecutor  in  the  State  of  New  York, 
to  whom  the  false  representations,  if  any,  were  made,  and  that  the 
petitioner  had  never  fled  from  the  State  of  Pennsylvania^  and  was 
not  a  fugitive  from  justice.  It  is  claimed  that  the  State  courts 
have  no  jurisdiction  of  the  case,  and  if  so,  that  the  Probate  judge 
had  no  jurisdiction  to  go  behind  the  warrant  of  the  executive,  to 
investigate  the  question  as  to  whether  or  not  the  prisoner  was  in 
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fact  a  fugitive  from  justice ;  and  that  the  proceedings  before  him 
were  caratn  non  judice  and  Yoid. 

The  questions  thus  raised  for  our  consideration  involve  a  con- 
struction of  the  clause  in  the  Federal  Constitution  relating  to  the 
extradition  of  fugitive^criminals  between  the  several  States,  and  of 
the  law  of  Congress  enacted  for  the  purpose  of  its  enforcement. 

The  Constitution  of  the  United  States  provides,  that  ^^  a  person 
charged  in  any  State  with  treason,  felony,  or  other  crime,  who 
shall  flee  froni  justice,  and  be  found  in  another  State,. shall  on 
demand  of  the  executive  authority,  of  the  State  from  which  iie  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of 
the  crime.''    Art.  IV,  §  2. 

The  act  of  Congress  designed  to  carry  this  constitutional  pro- 
vision into  effect  was  passed  in  the  year  1793,  and  is  found  substan- 
tially embracedin section 5278  of  the  Revised  Statutes  of  the  United 
States.  It  provides  that  '^  whenever  the  executive  authority  of  any 
State  or  Territory  demand^  any  person,  as  a  fugitive  from  justice, 
of  the  executive  authority  of  any  State  or  Territory  to  which  such 
person  has  fled,  an4  produces  a  copy  of  an  indictment  found,  or  an 
affidavit  iniade  before  a  magistrate  of  any  State  or  Territory,  charg- 
ing the  person  demanded  with  having  committed,  treason,  felony, 
or  other  crime,  certified  as  authentic  by  the  governor,  or  chief 
magistrate  of  the  State  or  Territory  from  whence  the  person  so 
charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority  of 
the  State  or  Territory  to  w'hich  such  person  has  fled,  to  cause  him 
to  b^  arrested  and  secured,"  and  to  be  delivered  up  to  the  ''  agent '' 
of  the  demanding  State  or  Territory.     Rev.  Stat.  U.  S.,  §  5278. 

The  general  assembly  has  seen  fit  to  enact  statutes  in  this  State 
which  are  designed  to  be  in  aid  of  this  congressional  legislation, 
and  impose  the  duty  of  extradition  upon  the  governor  in  all  cases 
falling  within  the  purview  of  the  Federal  Constitution.  Code, 
1876,  §g  3977-3990.  It  is  needless  that  we  should  refer  to  these  in 
detail. 

[Omitting  the  question  of  jurisdiction.] 

We  encounter  more  difficulty  in  the  solution  of  the  other  question 
presented.  Is  it  permissible  to  show  that  the  case  is  not  one  coming 
within  the  provisions  of  the  Constitution  and  :iot  of  Congress,  be- 
cause the  party  charged  is  not  a  fugitive  from  justice,  having,  com- 
mitted the  alleged  offense,  if  at  all;  only  constructively  while  outside 
9f  the  territorial  jurisdiction  of- the  demanding  State  i..  Or  are  the 
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papers  in  the  case,  in  connection  with  the  warrant  of  arrest  issued 
by  the  goyemor  of  this  State,  to  be  regarded  as  importing  absolute 
verity  in  this  particular,  so  as  to  be  incapable  of  contradiction? 

The  statute  provides,  that  if  the  return  to  the  writ  of  Jutbeas  corpus 
shows  that  the  petitioner  is  'Mn  custody  for  any  public  offense, 
committed  in  any  other  State  or  Territory,  for  which,  by  the  Con- 
stitution and  laws  of  the  United  States,  he  should  be  delivered  up 
to  the  authority  of  such  State  or  Territory,"  he  should  be  remanded. 
Code  of  1876)  §  4957.  This  is  perhaps  merely  declaratory  of 
what  the  law  would  require  in  the  absence  of  the  statute.  The 
power  claimed  by  the  prisoner  is  the  right  to  show  that  his  case  is 
one  ontside  of  the  class  intended  to  be  covered  by  the  Constitution 
and  laws  of  the  United  States. 

The  authorities  are  not  in  harmony  as  to  what  questions  can  be 
reviewed  by  habeas  corpus  in  cases  of  extradition.  It  seems  very 
certain  that  there  is  no  power  .to  go  behind  the  indictment  or  affi- 
davit, with  the  view  of  investigating  the  question  of  the  prisoner's 
guilt  or  innocence.  In  re  dark,  9  Wend.  212.  He  cannot  be  put 
upon  trial  for  the  crime  with  which  he  is  charged,  nor  can  any  in- 
quiry be  made  into  either  the  merits  of  his  defense,  or  mere  formal 
defects  in  the  charge.  These  inquiries  are  reserved  for  the  courts 
of  the  demanding  State,  having  jurisdiction  of  the  offense.  Peoph 
V.  Brady y  56  N.  Y.  182 ;  Robinson  v.  Flanders,  29  Ind.  10.  Con- 
gress has  seen  fit  to  adopt  special  legislation  regulating  this  phase 
of  the  evidence  in  the  case.  The  act  of  1793  makes  conclusive  the 
production  of  a  copy  of  the  indictment  found,  or  an  affidavit  made 
before  a  magistrate  of  the  demanding  State,  '*  charging  the  person 
demanded  with  having  committed  treason,  felony,  or  other  crime," 
certified  as  authentic  by  the  governor  of  such  State.  U.  S.  Rev. 
Stats.,  §  5278.  These  papers,  if  in  due  form,  are  made  conclusive 
evidence  of  the  guilt  of  the  accused,  when  assailed  on  habeas  corpus. 
It  may  be  considered  therefore  as  the  settled  doctrine  of  the  courts, 
that  a  prima  fade  case  is  made,  when  the  return  to  the  writ  of 
habeas  corpus  shows  :  (1)  A  demand  or  requisition  for  the  prisoner 
made  by  the  executive  of  another  State,  from  which  he  is  allege<l 
to  have  fled  ;  (2)  a  copy  of  the  indictment  found,  or  affidavit  madc^ 
before  a  magistrate,  charging  the  alleged  fugitive  with  the  com- 
mission of  the  crime,  certified  as  authentic  by  the  executive  of  tlu' 
State  making  the  demand ;  (3)  the  warrant  of  the  governor  au- 
thorizing the  arrest.  Where  these  facts  are  made  to  appear  by  papers 
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regular  on  their  f ace,  there  is  a  weight  of  authority  holding  that 
the  prisoner  is  prima  facie  under  legal  restraint.  Spear  Eztrad. 
208-303  ;  Matter  of  Clarky  9  Wend.  212  ;  State  y.  SMemn,  4  Ear- 
ring. 577  ;  Tn  re  Hooper,  52  Wis.  699  ;  People  v.  Brady,  56  N.  Y. 
182  ;  Bump  Notes  of  Const.  Dec.  295-297 ;  Johnston  v.  Biley, 
13  Ga.  97. 

Many  of  the  eases  hold  that  the  warrant  of  the  goTemor,  recit- 
ing these  jurisdictional  facts,  is  itself  prima  facie  sufiScient  to  show 
that  all  the  necessary  prerequisites  have  been  complied  with  prior  to 
its  issue  by  him,  although  as  to  this  proposition  there  is  a  conflict  of 
opinion.  Davis*  case,  122  Mass.  324 ;  Kingsbury^s  case,  106  id. 
223  ;  Robinson  y.  Flanders^  29  Ind.  10 ;  Hartman  v.  Aveline,  63 
id.  344.  Which  of  these  is  the  correct  view,  we  need  not  decide, 
as  all  the  proper  papers  in  due  form  are  set  out  in  the  return  made 
to  the  writ  by  the  respondent,  (Centner,  who  is  the  relator  in  this 
proceeding. 

It  is  obvious  that  the  extradition  clause  of  the  Federal  Constitu- 
tion has  reference  only  to  a  specified  class,  and  not  to  all  criminals. 
Its  language  is,  a  person  charged  with  any  crime  '^  who  shall  flee 
from  justice  and  be  found  in  another  State."  Art.  IV,  §  2.  The 
act  of  Congress  is  more  emphatic,  if  possible,  in  describing  such 
person  as  an  actual  fugitive,  characterizing  him  as  one  who  ''  has 
fled,''  and  the  State  in  which  he  is  found  as  the  State  to  which  he 
"has  fled/'  IT.  S.  Rev. Stats.,  §  5278.  It  may  be  considered  clear 
therefore  without  any  conflict  of  authority,  that  the  Constitution 
jand  laws  of  Congress  do  not  provide  for  the  extradition  of  any 
persons  except  those  who  may  have  fled  from  or  left  the  demanding 
;State  as  fugitives  from  the  justice  of  that  State.  Whart.  Cr.  PI. 
.(8th  ed.)  31,  and  cases  cited  ;  Spear  Extrad.  273,  310-316.  "  The 
^offense,"  says  Mr.  Cooley,  "must  have  been  actually  committed 
within  the  State  making  the  demand,  and  the  accused  must  have 
fled  therefrom."     Cooley  Const.  Lim.  (5th  ed.)  *16,  note  1. 

There  is  a  difference  of  opinion  as  to  what  must  be  the  exact 
nature  of  this  flight  on  the  part  of  the  criminal,  but  the  better  view 
perhaps  is  that  any  person  is  a  fugitive  within  the  purview  of  the 
Constitution,  "  who  goes  into  a  State,  commits  a  crime,  and  then 
returns  home."  Kingsbury^ s  case,  106  Mass.  223  ;  Hurd.  Hab. 
Corp.*606.  In  the  case  of  Voorhees,  3  N.  J.  L.,  141,  he  was  charac- 
terized as  one  "  who  commits  a  crime  in  a  State,  and  withdraws 
himself  from  such  jurisdiction."    This  point  however  we  need  not 
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decide,  as  it  is  shown  that  the  prisoner,  Mohr,  has  never  been  into 
the  jurisdiction  of  the  demanding  State  since  the  commission  of 
the  alleged  crime.  He  cannot  therefore  be  said  to  be  a  fugitive 
from  the  justice  of  that  State. 

It  is  clear  to  our  mind  that  crimes,  which  are  not  actually,  but 
are  only  constructively  committed  within  the  jurisdiction  of  the 
demanding  State,  do  not  fall  within  the  class  of  cases  intended  to 
be  embraced  by  the  Constitution  or  act  of  Congress.  Such  at  least 
is  the  rule  unless  the  criminal  afterward  goes  into  such  State  and 
departs  from  it,  thus  subjecting  himself  to  the  sovereignty  of  its 
jurisdiction.  The  reason  is,  not  that  the  jurisdiction  to  try  the 
crime  is  lacking,  but  that  no  one  can  in  any  sense  be  alleged  to 
have ''  fled  "  from  a  State,  in  the  domain  of  whose  territorial  juris- 
diction he  has  never  been  corporally  present  since  the  commission 
of  the  crime.  And  only  this  class  of  persons  are  embraced  within 
either  the  letter  or  spirit  of  the  Constitution,  the  purpose  of  which 
was  to  make  the  extradition  of  fugitive  criminals  a  matter  of  duty 
instead  of  mere  comity  between  the  States.  The  language  of  the 
Constitution  and  the  law  of  Congress  are  entirely  free  from  ambiguity 
on  this  point,  being  too  obvious  to  admit  of  judicial  construction  ; 
and  the  authorities  are  uniform  in  adoption  of  this  view  as  to  its 
manifest  meaning.  Whart.  Cr.  PI.  (8th  ed.),  §  31;  Spear  Extrad., 
309-316 ;  Voorhee^  case,  3  N.  J.  L.  147;  Kingsbury's caae,  106  Mass. 
223 ;  Ex  parte  Smith,  3  McLean,  121 ;  Wilcaz  v.  Nolze,  34  Ohio  St. 
520. 

We  are  of  opinion  that  it  was  never  intended  by  Congress  in  their 
enactment  of  the  law  of  1793,  that  the  finding  of  the  governor  of  a 
State  that  one  is  a  fugitive  from  justice  should  be  conclusive  evidence 
of  the  fact,  incapable  of  contradiction  by  facts  showing  the  contrary. 
It  is  an  important  feature  of  the  law,  throwing  some  light  upon  its 
proper  construction,  that  while  it  expressly  prescribes  the  mode  by 
which  evidence  of  the  crime  charged  shall  be  authenticated,  it  no- 
where prescribes  how  the  fact  that  he  is  a  fugitive  from  justice 
shall  be  established.  There  seems  to  us  to  have  been  a  good  and  suffi- 
cient reason  for  this  distinction .  Nothing  was  more  proper  than  the 
policy  of  precluding  the  fugitive  from  disputing  the  certified  records 
from  the  courts  of  a  sister  State,  in  view  of  the  constitutional 
requirement  that  ^'  full  faith  and  credit ''  shall  be  given  in  each 
State  to  ''  the  records  and  judicial  proceedings  of  every  other  State'' 
Const.  XT.  S.,  art .  IV,  §  1.     But  no  such  reason  applies  to  the  impli- 
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pation  of  the  defendant's  being  a  f  ugitiye  because  he  is  found  in 
another.  St^te  than  the  one  in  whose  courts  the  charge  is  pending. 
It  majr  bQ  asserted;  that  it  was  within  the  power  of  the  governor  to 
investigate  this  fact  before  he  issued  the  warrant  so  as  to  satisfy 
hJQiself  of  its  truth.  Perhaps  this  is  the  correct  view,  but  this  duty 
must  in  its  y$ry  nature  be  discretionary.  In  practice  the  fact  of 
the  criminal's  flight  is  usually  shown  by  affidavit,  but  this  cannot 
be  regarded  as  conclusive  upon  any  principle  known  to  us,  in  the 
absence  of  statutory  regulation  so  declaring  the  law.  The  better 
view  seems  to  us  to  be,  that  one  of  the  purposes  of  pretermitting 
express  congressional  legislation  on  this  point  was  to  refer  the 
matter  to  executive  determination,  subject  to  review  by  habeas  corpus 
in  the  courts  in  all  proper  cases.  The  papers  being  regular,  the 
governor  has  a  right  to  suppose  that  a  prima  facie  case  exists  for  a 
warrant,  and  the  safer  practice  would  seem  to  be  that  the  accused 
should  be  remitted  to  the  courts  to  establish  matters  of  defense 
aliunde  the  record.    Especially  is  this  true  in  doubtful  cases. 

As  we  have  said,  the  grounds  of  imprisonment  in  this  class  of 
oases  are  constantly  reviewed  by  habeas  corpus  in  the  State  courts. 
Whart.  Or.  PL,  §  35.  It  is  just  as  material  to  show  that  the  prisoner 
does  not  come  within  the  law,  on  the  ground  that  he  has  never  fled 
from  the  demanding  State,  as  on  the  ground  that  he  is  not  the 
identical  person  intended  to  be  indicted,  or  that  there  is  no  authen- 
ticated copy  of  the  indictment  or  other  charge  against  him.  All 
of  these  facts  must  concur  before  the  law  authorizes  the  requisition 
to  be  made  or  the  warrant  of  arrest  to  issue.  They  are  jurisdictional 
facts,  in  the  absence  of  which  the  prisoner  is  excluded  from  the 
operation  and  influence  of  the  law,  and  no  extradition  can  be  con- 
stitutionally authorized  by  congressional  legislation.  Whart  Cr.  PL 
(8th  ed.),  §§  31,34-35. 

This  view  is  supported  by  the  best  considered  cases,  and  parol 
evidence  has  been  often  admitted  by  the  courts  in  proceedings  by 
habeas  corpus,  for  the  purpose  of  showing  that  the  warrant  of  the 
governor  was  improvidently  issued  under  the  mistaken  belief  that 
the  prisoner  was  a  fugitive. 

The  case  of  Wilcox  v.  Nblze,  34  Ohio  St.  520,  decided  in  the 
year  1878,  was  a  case  of  this  kind  :  The  prisoner  had  been  indicted 
in  the  courts  of  New  York  for  obtaining  goods  by  false  pretenses. 
The  governor  of  that  State  sent  a  requisition  to  the  governor 
of  Ohio,  demanding  the  prisoner's  extradition  as  a  fugitive  from 
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justicey  under  the  act  of  Congress  providing  for  such  cases,  the 
papers  all  being  regular  in  form.  The  prisoner  Was  allowed  upon 
hfAms  corpus  to  review  the  governor's  finding,  that  he  was  a  fugitive 
from  jtLstice.  Parol  evidence  was  admitted  to  show  that  the  crime 
had  been  onlj  constructively  committed  and  that  he  had  never  been 
in  the  demanding  State,  and  could  not  therefore  have  fied  from  it. 
The  court  said  :  *'  Whether  or  not  the  accused  committed  the  acts 
complained  of  while  actually  present  in  the  demanding  State,  is 
jurisdictional ;  and  it  is  clearly  competent  in  such  case  to  show  by 
parol  evidence  a  defect  in  the  executive  power,  however  regular  the 
extradition  papers  may  be  in  matters  of  form." 

In  Hartman  v.  AvMne,  63  Ind.  344,  3.  c,  30  Am.  Bep.  217,  the 
accused  had  been  arrested  under  a  warrant  issued  by  the  gov- 
ernor of  Indiana,  on  a  requisition  from  the  governor  of  the  State  of 
Illinois,  charging  him  with  the  crime  of  obtaining  goods  by  false  pre- 
tenses in  the  latter  State,  to  the  custody  of  whose  agent  he  had  been 
delivered  on  demand.  Upon  the  writ  of  habeas  corpus  being  sued 
oat,  it  was  shown  that  the  accused  was  not  in  the  State  of  Illinois 
at  the  time  of  the  commission  of  the  offense,  but  in  the  State  of 
Indiana,  where  he  resided,  and  that  he  had  not  fled  from  the  former 
State.  It  was  objected  that  the  State  courts  had  no  jurisdiction  to 
go  behind  the  warrant  of  arrest  issued  by  the  governor,  but  the 
ooort  held  that  there  was  nothing  in  the  Constitution  of  the  United 
States,  or  the  laws  of  Congress,  which  precluded  the  inquiry.  It 
was  said  that  the  mere  recitals  in  an  executive  requisition,  in  the 
absence  of  an  affidavit,  showing  an  actual  fleeing  from  justice,  did 
not  authorize  the  issue  of  the  warrant. 

The  same  view  was  taken  by  the  Supreme  Court  of  Iowa  in  Jonss 
T.  Leonard,  50  Iowa,  106;  si  c,  32  Am.  Rep.  116,  a  comparatively 
recent  adjudication.  A  statute  of  that  State  provided  that  requi- 
sitions for  fugitive  criminals  should  be  '*  accompanied  by  sworn 
evidence  that  the  party  charged  is  a  fugitive  from  justice.''  The 
evidence  accompanying  the  requisition  consisted  of  an  affidavit, 
charging  that  the  plaintiffs  were  ''fugitives  from  justice,"  which 
the  governor  determined  to  be  sufficient.  It  was  held  that  the 
prisoners,  after  arrest,  could  review  the  conclusion  reached  by  the 
governor,  and  show  that  they  were  not  fugitives  from  the  State  of 
Massachusetts,  because  the  crime  charged,  which  was  obtaining 
goods  by  fake  pretenses,  had 'been  constructively  committed  by 
statements  made  in  a  letter,  written  from  the  State  of  Iowa,  the 
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State  of  their  domicile.  The  court  decided  that  the  extradition  law 
of  Congress  did  not  apply  to  cases  of  constractive  crime  like  that 
under  consideration,  and  that  it  was  competent  for  the  State  coarts 
to  review  the  conclusion  of  the  governor.  It  was  said  by  the  court: 
''If  the  decision  of  the  governor  is  final  and  conclusive  as  to  this 
question,  it  must  be  so  as  to  all  questions  touching  the  extradition 
of  a  citizen  under  the  constitutional  provision  above  quoted.*'  And 
again:  ''The  governor  of  this  State  is  not  clothed  with  judicial 
])owers,  and  there  is  no  provision  of  the  Constitution  or  laws  of  the 
United  States,  or  of  this  State,  which  provides  that  his  determina- 
tion is  final  and  conclusive  in  the  case  of  the  extradition  of  the 
citizen."  It  was  accordingly  held  by  the  court  that  the  decision  of 
the  governor  was  only  privia  facie  correctj  and  that  it  was  reviewable 
by  the  courts,  on  petition  sued  out  by  the  prisoner  for  the  writ  of 
habeas  corpus. 

The  case  of  Hibler  v.  Slaie^  43  Tex.  197,  is  in  harmony  with  the 
same  view.  While  it  was  there  held  that  the  governor  of  Texas 
prima  facie  had  authority  to  issue  his  warrant  of  arrest,  where  the 
papers  were  regular,  upon  the  mei-e  representation  in  the  requisi- 
tion, that  the  accused  was  "a  fugitive  from  justice,'*  it  was  decided 
that  this  was  a  question  of  fact,  which  was  disputable  by  proof  to 
the  contrary,  showing  that  "the  presumption  upon  which  the 
governor  had  acted  was  unfounded  in  fact,  and  that  thereby  this 
process  was  being  perverted  to  his  injury." 

There  are  other  decisions  strongly  corroborative  of  the  same  view, 
but  which  we  deem  it  unnecessary  to  review.  Bz  parte  Smiih,  3 
McLean,  121;  JfancAM/tfr'^  case,  5  Cal.  237;  Rorer  Inter-State  Law, 
221-2 . 

We  are  cited  by  counsel  to  the  case  of  JBx  parte  Swearingen^  13 
S.  C.  74,  as  an  authority  adverse  to  the  foregoing  views.  The  point 
decided  in  that  case  was  merely,  that  the  absence  of  an  affidavit  that 
the  petitioner  was  a  fugitive  from  justice  was  not  fatal  to  the  requi- 
sition ;  and  from  this  conclusion  the  chief  justice  dissented  in  an 
opinion  replete  with  the  force  of  sound  logic.  The  reasoning  of 
the  majority  of  the  court  in  that  case  seemed  to  be  based  upon  the 
false  idea,  that  a  denial  of  the  fact  that  the  accused  was  a  fugitive 
was  in  the  nature  of  an  (dibi  defense,  going  to  the  merits  of  the 
indictment. 

We  are  of  opinion  that  the  Probate  judge  did  not  err  in  dis- 
charging the  petitioner,  and  that  it  was  competent  for  him  to  hear 
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oral  evidence  in  order  to  establish  the  fact  that  the  petitioner  was 
not  a  fugitive  from  justice. 

Any  other  conclusion  than  this  would  establish  a  doctrine  very 
dangerous  to  the  liberty  of  the  citizen.  It  would  greatly  impair 
the  eflScacy  of  the  proceeding  of  habeas  corpus,  which  has  been 
offcen  characterized  as  the  great  writ  of  liberty,  and  may  be  regarded, 
not  less  than  the  right  of  trial  by  juiy,  as  one  of  the  chief  corner* 
stones  in  the  structure  of  our  judiciary  system.  It  might  be  justly 
considered  as  alarming  to  announce  that  a  writ,  which  has  so  fre- 
quently been  used  for  centuries  past  to  prevent  the  encroachment 
of  kings  upon  popular  liberty,  is  inadequate  for  the  just  purposes 
for  which  it  has  been  invoked  in  this  case.  . 

The  application  made  by  the  relator  must  be  denied. 

DmistL 

BaiOKSLLy  G.  J.,  dissenting. 
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(TSAlA.  617.) 

Pardon  —  deUverj/  and  aceeptanoe. 

A  pudon  delivered  to  the  warden  of  the  penitentiary,  directing  him  to  restore 
the  conyict  to  liberty,  is  effectual  and  irrevocable,  althoogh  at  the  time  of 
delivery  the  convict  was  not  in  the  penitentiary,  but  in  jail,  subject  to  the 
warden's  orders,  and  awaiting  removal.* 

HABEAS  corpus.      The  opinion  states  the  focts^  except  that 
the  goyemor  withheld  the  pardon  after  its  return  to  him  by 
the  warden. 

(hskm  A.  Bobbins f  for  relator. 

H,  0,  Tompkins,  attorney-general^  for  State. 

SoMBRYiLLE,  J.  The  present  case  involTes  the  question  as  to 
the  validity  of  a  pardon  alleged  to  have  been  granted  to  the  relator 
by  the  goyemor  of  Alabama.  The  undisputed  facts  show  that  the 
petitioner  was  conyicted  of  the  crime  of  grand  larceny,  in  the 
Oircait  Court  of  Dallas  county,  in  September,  1882 ;  being  sen- 

*  See  Knapp  v.  TJuma*  (89  Ohio  St.  877),  48  Am.  Bep.  402. 


72  ALABAMA, 


Ex  Parte  Powell. 


tenced  by  the  judgment  of  the  court  to  four  years'  imprisonment  in 
the  State  penitentiary.  This  judgment  was  affirmed  on  appeal  to 
this  court,  on  the  16th  day  of  June,  1883. 

Upon  application  being  made  to  the  governor,  after  this  convic- 
tion, in  due  form  of  law  by  the  petitioner,  asking  for  a  pardon,, 
the  instrument  was  prepared  and  signed  by  his  excellency,  in  the 
usual  form,  on  the  21st  day  of  July,  1883,  and  was  delivered  to  the 
secretary  of  State,  as  the  record  recites,  ^'for  the  benefit "  of  the 
petitioner,  and  this  officer  attested  the  same  by  affixing  his  sig- 
nature and  the  seal  of  the  State,  •  pursuant  to  the  duty  imposed 
upon  him  by  the  statute.  Code,  §  73.  It  declares  with  due 
solemnity  and  certainty,  the  fact  that  the  petitioner  has  been 
pardoned  of  the  crime  in  question,  by  virtue  of  the  constitutional 
power  vested  in  the  governor,  which  authorizes  him  to  grant 
pardons  after  conviction  in  all  cases,  except  in  cases  of  treason  and 
impeachment.  Const.,  1875,  art.  V,  §  12.  It  purports  on  its 
face  to  be  directed  to  the  warden  of  the  penitentiary,  and  con- 
cludes by  ordering  that  the  relator  "  bo  at  once  restored  to  liberty." 
This  instrument  was  transmitted  by  mail  to  the  warden,  and  was 
received  by  him  on  the  22d  day  of  July,  1883,  the  day  following 
its  signature  by  the  chief  executive.  On  the  same  day  the  gov- 
ernor communicated  by  letter  to  the  counsel  of  the  petitioner  the 
fact  that  he  felt  it  to  be  his  duty  to  grant  the  pardon,  and  had 
accordingly  ordered  it.  The  warden  upon  receiving  the  pardon  ,x 
returned  it  to  the  governor  with  the  statement  that  he  held  no  such 
person  as  Bichard  Powell  (the  relator)  in  his  custody. 

It  is  made  to  appear  that  the  prisoner  was  at  this  time  in  the 
jail  of  Dallas  county^  subject  to  the  order  of  the  warden,  under 
the  provisions  of  the  act  of  February  7,  1879,  providing  for 
the  conveyance  of  convicts  to  the  penitentiary.  This  statute 
makes  it  the  duty  of  the  clerk  of  the  court  to  promptly  inform 
the  warden  what  convicts  have  been  sentenced  to  the  peniten- 
tiary at  the  last  term  of  each  court,  and  that  they  were  then  in 
the  county  jail,  '*  subject  to  his  order.'*  The  warden  thereupon 
has  authority  and  it  is  made  his  duty  to  remove  such  convicts 
from  the  jail,  and  to  deliver  them  to  the  nearest  contractor,  not 
inconsistent  with  the  obligation  of  his  contracts  made  for 
hiring.  It  is  shown  by  the  record  that  the  clerk  of  the  court  had 
made  this  written  communication  to  the  warden  as  required  by  tho 
statute. 


DECEMBER  TERM.  1883.  TJ 


Ex  Parte  Powell. 


It  is  one  of  the  agreed  facts  of  the  ease  furthermore,   that, 
it  was  the  warden's  custom,  when  such  pardons  were  received, 
to  discharge  the  person  pardoned  from  custody,  and  to  ''place 
the  pardon  on  file  in  his  office  as  authority  for  making  such 
discharge."    The  foregoing  are  the  essential  facts  of  the  case  as 
agreed  upon  hy  the  opposing  counsel. 

The  point  of  contention  is,  that  the  pardon  was  never  delivered 
to  or  accepted  by  the  prisoner. 

The  pardoning  power  as  exercised  under  our  form  of  govern- 
ment, both  Federal  and  State,  is  no  doubt  essentially  the  same  in 
its  nature  and  efFect  as  that  exercised  by  the  representatives  of  the^ 
British  crown,  in  the  parent  country  whence  we  derive  our  system 
of  common-law  jurispimdence.  A  pardon,  alike  under  both  sys- 
tems of  government,  has  always  been  considered  a  mere  act  of 
grace  or  governmental  forgiveness  of  an  offense,  by  which  the 
penalty  of  crime  is  legally  remitted.  2  Abb.  L.  Diet.,  title  Par- 
don. The  proposition  is  undeniable,  at  least  on  authority,  that  a> 
pardon  in  order  to  be  complete  must  in  contemplation  of  law  be: 
delivered  and  accepted.  1  Bish.  Gr.  Law,  §  907.  In  United 
States  V.  WiUoUy  7  Pet.  150,  it  was  said  by  Chief  Justice  Mar- 
shall, that  ''a  pardon  is  a  deed,  to  the  validity  of  which  delivery 
is  essential,  and  delivery  is  not  complete  without  acceptance."  In 
this  case  the  prisoner  had  not  only  declined  to  plead  his  pardon  to 
the  pending  prosecution,  but  had  in  open  court  declared  that  he 
did  not  desire  to  avail  himself  of  it  in  order  to  avoid  the  sentence. 

We  think  the  principles  applicable  to  the  delivery  of  a  pardon 
and  of  an  ordinary  deed  of  gift  must  be  considered  as  analogous. 
In  the  case  of  a  deed,  its  delivery  is  generally  said  to  be  complete 
when  the  grantor  has  parted  with  his  entire  control,  or  dominion 
over  the  instrument,  with  the  intention  that  it  shall  pass  to  the 
grantee  or  obligee,  and  the  latter  assents  to  it,  either  by  himself  or 
his  agent.  2  Greenl.  Ev.,  §  297.  The  delivery  may  as  well  be 
made  also  to  a  stranger,  for  the  benefit  of  the  grantee.  The  just 
distinction  is,  that  a  delivery  to  the  grantee  personally  carries  with 
it  the  presumption  of  the  grantor's  intention  to  part  with  his 
dominion  over  the  instrument;  but  no  such  presumption  will  be 
indulged,  where  the  deed  is  handed  to  a  stranger.  To  make  a 
delivery  to  a  stranger  effectual  in  ordinary  cases,  the  intention  with 
which  the  delivery  was  made  must  be  expressed  at  the  time  in  some 
appropriate  manner,  although  no  formal  words  or  acts  are  necessary. 
Tiedman  Real  Prop.,  §  814,  and  cases  cited.  Or  in  other  words,  as 
Vol.  XLIX  — 10 
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said  by  Mr.  Wharton,  it  mnet  be  shown  that  a  delivery  was  **  mani- 
festly intended."  2  Whart.  Gont.,  §  677.  It  has  been  accordingly 
decided  by  this  court,  that  where  a  mortgagor  acknowledged  the 
deed  of  mortgage,  on  the  day  of  its  date,  before  the  Probate  judge, 
and  left  it  with  him  for  registration,  and  it  was  recorded,  this  wag 
prima  facie  a  delivery,  although  the  mortgagee  never  had  posses- 
sion of  the  deed,  and  knew  nothing  of  its  existence  until  after  the 
death  of  the  mortgagor.  Ekberry  v.  Boykin^  65  Ala.  336.  It  saw 
declared  in  the  same  case,  that  the  conveyance  being  for  the  benefit 
of  the  grantee,  without  conditions  attached,  the  acceptance  of  the 
grantee  would  be  presumed,  and  could  be  repelled  only  by  proof  of 
his  actual  dissent.  Such  is  the  prevailing  rule  as  to  acceptance, 
where  an  instrument  is  purely  beneficial  to  the  party  to  whom  it  is 
made,  and  is  freed  from  the  embarrassment  of  any  burden,  duty, 
or  condition.     2  Oreenl.  Ev.,  §  297. 

We  are  of  the  opinion  in  the  present  case,  that  the  pardon  in 
question  must  be  regarded  as  having  been  constructively  delivered 
and  accepted,  in  legal  contemplation.  The  delivery  to  the  warden 
was  a  sufficient  delivery  to  the  prisoner,  and  the  acceptance  of  the 
prisoner  must  be  presumed,  in  view  of  his  previous  application  for 
the  pardon,  and  of  its  purely  beneficial  character. 

The  governor  clearly  intended  the  act  of  grace  to  the  prisoner, 
and  all  the  legal  formalities  were  adopted  by  him,  necessary  to 
the  proper  execution  of  the  instrument.  He  had  given  it  his  sig- 
nature, and  had  handed  it  to  the  secretary  of  State,  who  had  at- 
tested it,  and  affixed  the  seal  of  the  State  in  all  due  form.  The 
mailing  of  it  to  the  warden  was  in  itself  a  parting  with  dominion 
over  it,  and  the  act  of  grace  must  be  deemed  complete  when  the 
latter  received  it,  if  not  before.  This  is  true  in  view  of  the  legal 
status  and  relationship  of  the  warden  toward  the  prisoner.  He 
was  not  the  mere  messenger  of  the  executive  to  deliver,  but  the 
constructive  agent  of  the  prisoner  to  receive.  The  prisoner  was 
not,  it  is  true,  confined  in  the  walls  of  the  penitentiary,  but  he  was 
in  the  constructive  custody  of  the  warden,  and  subject  to  his  con- 
trol and  order  in  the  Dallas  county  jail,  under  the  express  provis- 
ions of  the  statute.  Acts,  1878-9,  pp.  170-1.  It  is  shown  to  have 
been  the  common  usage  to  transmit  pardons  to  the  warden,  and 
that  he  usually  retained  them  as  vouchers  of  authority  to  release 
convicts,  and  the  parties  are  presumed  to  have  had  this  usage  in 
view.     The  pardon  itself  being  directed  to  the  warden,  and  being 
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an  executive  mandate  to  him,  ordering  the  release  of  the  prisoner, 
is  peFBuasive  to  show  that  it  was  never  intended  that  it  should  go 
further  than  the  warden,  or  be  delivered  to  the  prisoner  personally. 
When  the  charter  of  the  prisoner's  pardon  reached  the  hands  of 
the  warden,  his  constituted  legal  custodian,  the  executive  act  of 
grace  was  complete,  and  forever  irrevocable.  The  warden  had  no 
more  legal  right  to  return  it  to  the  grantor  through  inadvertence, 
than  he  would  have  had  to  destroy  it  from  malice. 

The  adjudged  cases  clearly  sustain  this  view.  The  case  of  Coin-- 
manwealih  v.  Hallowaff,  44  Penn.  St.  210,  was  one  involving  the 
delivery  of  a  pardon  granted  by  the  governor  of  Pennsylvania  to 
one  Crosse,  who  had  been  convicted  of  a  felony,  and  sentenced  to 
imprisonment  in  the  State  penitentiary.  The  pardon  was  delivered 
to  the  United  States  marshal  under  the  belief  that  Crosse  was 
needed  by  the  government  at  Washington  for  special  service  in 
the  war  department,  and  was  not  to  be  handed  to  him  until  he 
had  performed  the  service  required  of  him. .  The  marshal  however 
delivered  it  to  the  warden  and  obtained  the  release  of  the  prisoner 
for  the  required  service.  It  was  said  by  the  court,  that  ''  by  usage, 
its  delivery  to  the  warden  is  prima  facie  equivalent  to  delivery  ;  or 
is  constructive  delivery  to  the  prisoner  ;  but  it  is  open  to  be  proved 
no  delivery  by  showing  circumstances  that  are  inconsistent  with  the 
intention  to  deliver."  The  pardon  in  that  case  was  pronounced 
void  however  because  procured  by  false  and  forged  representations 
independent  of  the  question  of  delivery.  In  Ex  parte  Reno,  66  Mo. 
266  ;  8.  c,  27  Am.  Rep.  337,  it  was  said  that  '^  simple  intention  on 
the  part  of  the  executive  to  bestow  a  pardon  confers  no  right,  and 
is  perfectly  nugatory  until  the  intention  may  be  said  to  be  completed. 
This  intention,"  it  was  added,  ''  may  be  said  to  be  fully  completed 
when  the  pardon  is  signed-  by  the  executive,  properly  attested,  au- 
thenticated by  the  seal  of  the  State,  and  delivered,  either  to  the 
person  who  is  the  subject  of  the  favor,  or  to  some  one  acting  for 
him,  or  on  his  behalf."  It  being  shown  that  it  was  the  custom  to 
deliver  pardons  to  the  warden,  it  was  held  that  the  delivery  was 
presumptively  complete  when  the  paper  came  to  the  hands  of  this 
officer,  although  it  never  reached  the  personal  custody  of  the  pris- 
oner. In  this  case  the  instrument  of  pardon  seems  to  have  been 
purposely  mislaid,  or  destroyed  so  as  to  prevent  its  personal  delivery 
to  the  prisoner.  Following  the  ruling  in  the  Pennsylvania  case,  the 
court  said  :     ''A  delivery  of  the  pardon,  under  the  circumstances 
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in  proof y  is  prhna  facie  equivalent  to  deliyery,  or  is  constructiTe 
delivery  to  the  prisoner."  In  DePuy^n  case,  3  Ben.  307,  a  pardon 
was  granted  to  the  prisoner  by  Andrew  Johnson,  president  of  the 
United  States,  and  was  transmitted  by  mail  to  a  United  States' 
marshal,  to  be  by  him  delivered  to  the  warden  of  Blackwell's  Island 
penitentiary,  where  the  convict  was  confined  in  the  warden's  cus- 
tody. Before  it  passed  from  the  hands  of  the  marshal  into  those 
of  the  warden,  it  was  recalled  by  President  Orant,  as  Johnson's 
successor  in  the  office  of  president.  It  was  held  by  Blatchford,  J., 
on  an  application  for  writ  of  habeas  corpus^  that  there  was  no  com- 
plete delivery  until  the  pardon  reached  the  hands  of  the  warden, 
or  keeper  of  the  prison  —  that  a  delivery  to  the  marshal  was  in- 
sufficient, because  he  was  no  more  than  **  the  messenger  of  the  presi* 
dent "  —  a  somewhat  doubtful  proposition,  which  does  not  seem 
very  obvious  to  our  apprehension.  In  Marbury  v.  Maduton,  1  Cr" 
137,  which  was  an  application  for  mandamus  to  compel  the  delivery, 
by  the  secretary  of  State,  of  a  commission  as  justice  of  the  peace 
in  the  District  of  Columbia,  it  was  held  that  the  appointment  was 
complete  without  a  delivery  of  the  commission.  But  it  was  added^ 
that  if  delivery  was  deemed  essential,  as  argued  by  counsel  at  the 
bar,  it  was  not  necessary  that  it  should  have  been  made  personally 
to  the  grantee  of  the  office.  Said  the  great  chief  justice,  who  de- 
livered the  opinion  of  the  court :  ''The  law  would  seem  to  con- 
template that  it  should  be  made  to  the  secretary  of  State,  since  it 
directs  the  secretary  to  affix  the  seal  to  the  commission  after  it  shall 
have  been  signed  by  the  president.  If  then  the  act  of  delivery  be 
necessary  to  give  validity  to  the  commission,  it  has  been  delivered 
when  executed  and  given  to  the  secretary  for  the  purpose  of  being 
sealed,  recorded,  and  transmitted  to  the  party."  The  conclusion 
must  have  been  reached  upon  the  ground;  that  the  secretary  of  State 
was  the  agent  of  the  law,  and  not  of  the  president,  for  the  duty  im- 
posed upon  him.  In  like  manner,  it  was  decided  by  the  Supreme 
Court  of  Louisiana,  in  State  v.  Baptiste,  26  La.  Ann.  134,  that  a 
mere  communication  from  the  secretary  of  the  senate  to  the 
governor,  informing  him  that  a  recommendation  for  pardon  had 
been  received  and  acted  upon  favorably,  is  sufficient  evidence  of  the 
completeness  of  the  act  of  pardon,  no  actual  delivery  being  deemed 
necessary  in  order  to  give  it  validity. 

So  we  are  clearly  of  opinion,  that  the  delivery  of  the  pardon  to 
the  warden  of  the  State  penitentiary,  under  the  circumstances  of 
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the  present  case,  was  in  accordance  with  usage  a  delivery  to  the 
prisoner,  who  was  in  the  w4r<£en's  coi^sti^tiye  custody,  and  that  the 
intended  act  of  grace  was  then  completed  and  irrevocable.  Being 
an  act  of  mere  clemency,  without  conditions,  the  law  presumes  that 
it  was  accepted,  in  the  absence^  6'f  evidence  showing  the  prisoner's 
dissent.  Ex  parte  Reno,  66  Mo.  266 ;  s.  c,  27  Am.  Rep.  337 ; 
Com.  v.  ffalloway.  44  Penn.  St.  210. 

The  writ  of  habectk  0rpii8  and  certiorari  kill  be  aw^riled  by  this 
court  to  bring  the  petitioner  before  us,  together  with  the  proceed- 
ings had  before  the  Circuit  judge,  unless  on  another  application 
before  him,  or  some  other  judge  having  jurisdiction,  the  prisoner 
shall  be  discharged  from  custody. 
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Guardian — ndUUm  —  power  to  contract  for  atU>rneg  fBe$, 

A  gaaidian  ad  litem  cannot  bind  those  whom  he  represents  hj  a  eontnust  wUk 

an  attorney,  fixing  his  compensation  in  the  suit. 

fpUE  opinion  states  the  case. 

K  D.  Wheel&Ty  for  petitioner. 
fif>  C.  Hassett,  for  respondents. 

Myrick,  J.  A  writ  of  review  was  granted  on  the  application- 
of  petitioner  to  review  the  action  of  the  Superior  Court  had  upon 
the  following  state  of  facts: 

Catharine  McKeever,  an  insane  woman,  and  John  McEeever, 
Jane  McKeever,  and  Mary  McKeever,  minors,  by  their  guardian 
ad  litem,  Margaret  Hayes,  commenced  an  action  against  the 
Market  Street  Railway  Company,  to  recover  damages  for  the  death 
of  Daniel  McKeever,  the  husband  of  said  Catharine,  and  the  father 
of  said  minors.    The  said  guardian  ad  lit  em  employed  the  petitioner, 
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E.  P.  Cole,  £8q->  ^n  attorney  ut  law,  to  comineuee  and  prosecate 
iaid  action  as  attorney  for  the  ptaintiCfd.  The  guardian  ad  litem 
had  no  means  with  which  to  pay  the  necessary  ex^ienses  of  the 
action,  including  costs  and  the  attorney's  fees,  and  Mr.  Cole 
andertook  to,  and  did  pay  the  costs.  Such  proceedings  were  had 
in  the  action  that  on  the  9th  day  of  December,  1880,  judgment 
was  recovered  by  the  plaintiffs  against  the  railway  company  for 
$6,501.25  damages,  with  interest,  and  $108.50  costs;  which  judg- 
ment, on  appeal,  was  affirmed  by  this  court.  Upon  the  going 
down  of  the  remittitur  an  execution  was  issued  February  3, 1882, 
and  on  the  following  day,  February  4,  the  railway  company  paid 
to  Mr.  Cole  the  sum  of  $7,144.26,  being  the  full  amount  then  due 
for  damages,  interest,  and  costs;  and  Mr.  Cole  caused  satisfaction  to 
be  entered.  During  the  pendency  of  said  appeal  in  this  court,  to-wit, 
on  the  28th  day  of  October,  1881,  letters  of  guardianship  of  the 
persons  and  estates  of  the  said  minors  were  duly  issued  by  the 
proper  court,  to-wit,  the  Superior  Court  of  the  city  and  county  of 
San  Francisco,  to  Daniel  Sheerin.  On  the  4th  day  of  February, 
1882,  the  day  on  which  the  attorney  received  the  amount  of  the 
judgment,  the  said  Daniel  Sheerin,  as  guardian,  petitioned  the 
Superior  Court  in  which  said  judgment  had  been  rendered  for  an 
order  that  Mr.  Cole  pay  the  money  into  court,  and  that  the  court 
fix  his  proper  compensation.  An  order  to  show  cause  was  made 
and  served.  On  the  hearing  the  attorney  admitted  the  receipt  of 
the  money,  and  that  he  was  ready  and  willing  to  pay  to  any  person 
authorized  to  receive  the  same  the  amount  which  justly  and  fairly 
belonged  to  the  plaintiffs,  but  objected  that  the  court  had  no 
authority  to  fix  the  compensation,  or  to  compel  him  to  pay  the 
money  into  court.  The  court  overruled  the  objection,  and  after 
hearing  testimony  fixed  the  full  compensation  of  counsel  for  the 
plaintiffs  for  services  and  expenses  at  $2,500,  and  ordered  that  the 
balance  of  the  amount  received  be  paid  into  court  by  two  o'clock  of 
February  8,  1882.  On  the  9th  day  of  February,  1882,  Mr.  Cole 
paid  into  court  $4,644.26,  leaving  in  his  hands  $2,500,  the  amount 
fixed  by  the  court,  and  on  the  same  day  the  court  ordered  that 
$3,000  of  the  amount  so  paid  be  paid  to  Sheerin,  the  guardian  of 
the  minors,  on  his  giving  a  proper  bond. 

The  question  for  consideration  before  us  is  as  to  the  power  of  the 
Superior  Court  in  which  the  action  was  pending,  and  the  judgment 
was  obtained,  to  fix  the  compensation  of  the  attorney  em])h)ycd  by 
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the  guardian  <ui  liteni^  and  order  the  balance  paid  into  court.  It 
iB  proper  to  remark  that  the  only  objection  appearing  on  the  part  of 
the  attorney  is  as  to  the  power  of  the  court  to  make  the  order.  It 
ii  urged  on  his  behalf  that  the  court  had  no  power  '*  to  take  from 
Mr.  Gole's  pocket  money  lawfully  in  his  possession,  and  that  he 
claimed  in  good  faith  to  be  his  own,  and  transfer  it  to  the  custody 
of  the  clerk  of  the  court"  [we  quote  from  the  argument];  that  the 
Constitution  of  this  State  guarantees  to  all  the  right  of  tnal  by  jury, 
and  that  ^*  no  person  shall  be  depriyed  of  life,  liberty,  or  property, 
without  due  process  of  law  ";  that  he  had  the  right  to  submit  to  a 
jury,  in  a  regular  action  instituted  to  that  end,  evidence  as  to  what 
would  be  a  proper  compensation,  and  to  have  the  determination  of 
the  jury  thereupon. 

By  the  law  of  this  State,  §  1021,  Code  of  Civil  Procedure,  "  the 
measure  and  mode  of  compensation  of  attorneys  and  counsellors 
at  law  is  left  to  the  agreement  express  or  implied  of  the  parties  "; 
and  in  cases  where  an  attorney  is  employed  by  a  person  capable 
of  making  a  contract,  which  shall  bind  him  or  those  whom  he  may 
represent,  the  attorney  may  have  his  action  to  recover  the  amount 
agreed  upon  in  the  one  case,  or  the  value  of  the  services  in  the 
other;  and  in  such  cases,  the  fact  of  the  existence  of  the  contract 
and  the  amount  agreed  upon,  or  the  value  may  be  submitted  to 
a  jury.  But  in  cases  where  there  is  no  one  authorized  to  make  a 
binding  contract,  the  section  of  the  Code  above  referred  to  would 
not  apply.  There  must  be  some  one  on  either  side  authorized  to 
contract,  or  there  is  of  course  no  valid  contract.  In  Oumee  v. 
Moloney^  38  CaL  85,  this  court  held  that  the  administrator  of  the 
estate  of  a  deceased  person  could  not  make  a  contract  for  the  pay- 
ment of  fees  for  services  to  be  rendered  by  an  attorney  which  would 
bind  the  estate.  It  seems  to  have  been  conceded  in  that  case  that  the 
administrator  had  power  to  select  an  attorney,  but  such  selection 
would  be  made,  and  the  services  would  be  rendered  in  view  of  the  rule 
that  the  proper  court  [in  that  case  the  Probate  Court],  would  have 
the  right  to  pass  upon  and  determine  the  proper  compensation.  In 
the  matter  before  us  neither  of  the  plaintiffs  in  the  action  under  con- 
sideration could  have  employed  an  attorney  to  commence  or  prose* 
cute  the  action  —  neither  could  have  brought  the  action  in  his  or 
her  own  name  —  each  of  them  was  under  disability ;  it  was  therefore 
necessary  that  the  action  should  be  brought  by  a  general  guardian, 
or  by  a  guardian  ad  litenu     In  the  case  of  a  general  guardian  the 
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appointment  would  have  been  made  after  due  proceedings  under 
article  2,  chapter  14,  Code  Giv.  Proc.;  in  the  ease  of  a  guardian 
ad  litem  the  appointment  would  be  made  by  the  court  in  which  the 
action  was  pending  or  was  about  to  be  commenced.  It. is  not 
necessary  to  consider  in  this  case  the  powers  of  a  general  guardian 
regarding  the  employment  of  an  attorney ;  we  are  now  considering 
only  the  powers  of  a  guardian  (id  litem.  The  guardian  ad  litem  is 
an  officer  of  the  court  appointing  him  ;  his  duties  are  to  *^  represent 
the  infanty  insane  or  incompetent  person  in  the  action  or  proceed- 
ing.''  Code  Giv.  Proc. ,  §  372.  He  may  doubtless  employ  an  attorney 
to  assist  him  in  the  prosecution  or  defense  of  the  action,  but  he 
may  not  make  a  contract  for  the  payment  of  compensation  which 
sluJl  absolutely  bind  the  ward  or  his  estate.  He  is  like  an  agent 
with  limited  powers.  If  he  collect  the  amount  of  a  money  judgment 
recoTered  by  the  plaintiff  in  the  action,  it  should  seem  that  from 
the  nature  of  his  office,  he  may  be  compelled  to  an  accounting  by  the 
cport  from  which  he  received  his  authority.  The  court  is  in  effect 
the  gnardian  —  the  person  named  as  guardian  ad  litem  being  but 
the  agent  to  whom  the  court,  in  appointing  him  (thus  exercising 
the'power.of  the  sovereign  State  as  parens  patrice)  has  delegated  the 
execution  of  the  trust ;  and  through  such  agent  the  court  performs 
its  duty  of  protecting  the  rights  of  the  infant  or  incompetent  per* 
son.  His  powers  are  certainly  no  greater  than  those  of  a  general 
guardian.  Tiike  the  latter  he  may  be  allowed  a  credit  for  moneys^ 
advanced  or  paid  out  of  the  fund  collected,  as  reasonable  compensa^ 
tion  for  the  expenses,  and  for  the  services  of  an  attorney.  But  he 
has  no  power  by  specific  agreement  with  the  attorney  to  fix  sucl^ 
compensation  absolutely.  An  attorney  accepting  employment,  and 
rendmng  services  under  such  circumstances,  must  rely  upon  the 
subsequent  action  of  the  court  in  ascertaining  and  adjudging  proper 
compensation.  He  cannot  determine  the  amount,  nor  can  he  retain 
what  he  or  the  guardian  o^  litem,  may  deem  a  proper  sum,  leaving 
it  to  the  general  guardian  to  sue  for  the  excess.  There  is  no  place 
here  for  the  doctrine  of  an  implied  promise  xxi^on  9,  quantum  meruit. 
The  presumption  of  a  promise  is  rebutted  by  the  fact  that  the 
guardian  had  no  power  to  contract  in  such  manner  as  to  bind  the 
assets  of  the  ward  except  conditionally.  The  attorney  performing 
legal  services,  for  the  infant  aids  the  court  in  carrying  put  its  duty  of 
protection ;  he  is  not  only  an  officer  of  the  court  in  the  gener^ 
sense,  but  i?  the  special  agen(  through  which  the  eourtaota ;  in  this 
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respect  his  position  being  analogous  to  that  of  an  attorney  employed 
by  a  general  guardian,  or  by  an  executor  or  administrator.  In  the 
cases  last  referred  to  the  compensation  is  under  our  system  of  laws 
fixed  by  the  Probate  Oourt.  The  statute  being  silent  as  to  the 
tribunal  which  is  to  fix  the  compensation  in  case  of  a  guardian  ad 
liiem,  it  seems  to  reasonably  follow  that  the  court  placing  him  in 
position  and  making  use  of  his  service  would  have  the  fixing  of  his 
disbursements  and  the  compensation  of  the  attorney  employed. 

The  cases  cited  by  the  petitioner  do  not  apply  to  this  case.  In  re 
Paschaly  10  Wall.  483,  was  a  case  of  employment  with  power  to 
contract.  In  that  case,  the  party  applying  for  the  order  that  his 
attorney  pay  to  him  the  amount  collected,  was  capable  of  contracting 
and  had  contracted,  for  the  employment  and  for  the  compensation; 
and  the  attorney  claimed  the  right  to  have  his  accounts  -with  the 
client  fully  adjusted.  The  court  held  that  it  would  not  in  such  a 
proceeding  adjust  the  accounts,  but  would  leaye  the  party  to  his 
action.  The  court  did  not  stand  in  any  such  relation  with  the  party 
and  the  attorney  as  courts  stand  with  regard  to  infants  and  attorneys 
acting  in  their  behalf. 

It  is  urged,  that  by  not  permitting  the  attorney  for  the  infant 
to  retain  such  portion  of  the  money  collected  as  he  may  deem 
just,  he  is  depriTed  of  his  property  without  due  process  of  law, 
and  is  also  deprived  of  his  constitutional  right  of  trial  by  jury. 
The  error  of  the  petitioner  is  in  supposing  that  any  specific  por- 
tion of  the  money  is  his  property.  Such  portion  only  of  the 
money  collected  will  be  his  property  as  the  court  may  fix ;  and  until 
so  fixed,  he  has  no  such  right  of  property,  as  is  contemplated  by 
the  Constitution.  In  accepting  the  employment  he  consented  to 
perform  his  duty  without  other  compensation  than  such  as  might 
be  allowed  by  the  court  The  guarantee  of  the  right  of  tnal  by 
jury  does  not  apply  to  such  a  case  as  this.  There  is  no  question  of 
fact  for  a  jury  to  try.  The  court  fixes  the  amount,  and  when  so 
fixed  it  is  settled. 

It  is  also  urged  that  there  was  no  power  to  direct  the  money  to 
be  paid  on  the  application  of  the  general  guardian  ;  that  so  long 
as  the  appointment  of  the  guardian  ad  liiem  remained  unrevoked, 
the  general  guardian  had  no  standing  in  regard  to  the  suit.  It  is 
sufficient  to  say  that  the  appointment  of  the  guardian  ad  liimn  is 
made,  as  the  name  of  the  office  indicates,  for  the  purpose  of  the 
suit  —  to  represent  the  ward  in  the  action.     When  the  action  is  ter* 
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minated,  the  amount  recovered  becomes  astets  of  the  ward^  to  be 
managed  and  controlled  for  his  benefit.  The  guardian  ad  litetn  does 
not  manage  the  ward's  general  estate,  inyesting  and  reinvesting,  but 
fuch  duties  are  performed  by  the  general  guardian ;  and  in  order  to 
perform  those  duties  he  should  have  the  control  of  the  property. 

The  amount  allowed  to  Mr.  Oole  for  his  services  and  disburse* 
ments  was  $2,500.  The  costs  recovered  amounted  to  $108^0.  It 
would  thus  appear  that  the  court  allowed  as  compensation  for  ser- 
vices nearly  12,400 ;  and  these  amounts  he  was  permitted  to  retain. 
The  court  certainly  had  power  to  direct  him  to  pay  over  the  re- 
mainder. Possibly  the  court  might  have  had  power,  before  fixing 
this  amount  for  his  services,  to  require  him  to  pay  over  the  whole 
sum  collected,  and  afterward  make  such  allowances  as  should  be 
just,  but  the  court  saw  fit  to  make  the  allowance  first,  and  order  the 
balance  to  be  paid  over.    We  see  no  error. 

Writ  dismissed. 

MoEBisoK,  0.  J.,  Thobhtoit  and  Boss,  J  J.,  ooncuired ;  Shxbf* 
wasM  and  McKbb,  JJ., 


Bus  V.  LAWBBvcm 

A  wonaa  livliig  onder  her  nudden  name,  apart  from  her  husband,  under  a 
void  decree  of  divorce,  and  acting  and  repreaenting  herself  as  a  single  woman. 
Wads  herself  by  her  acknowledgment  of  a  deed  as  a  single  woman.      (8m 
.  ndSt  p,  87.) 

ACTION  on  a  note  and  to  enforce  a  lien  on  land.    The  opinion 
states  the  facts.    The  defendant  had  judgment  below. 

Biward  J,  PringU,  for  appellant. 

WUKam  Irvine,  for  respondent. 

Boss,  J.    The  defendant  Bdwin  A.  Lawrence  is  the  father  of 
tte  defendant  Fannie  P.   Lawrence.     The  latter   married   one 
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Hiram  Hatchinson,  in  the  city  of  San  Francisco,  on  the  13th  of 
ApriU  1871*  In  the  year  of  1873  she  went  to  the  Territory  of 
Utah  for  the  purpose  of  obtaining  a  divorce  from  her  husband,  and 
on  the  6th  of  May  of  that  year  filed  in  the  Probate  Court  of  Salt. 
Lake  county,  Utah  Territory,  a  petition  in  which  she  set  forth 
that  Hutchinson  deserted  and  abandoned  her  on  or  about  the  first 
day  of  March,  187:2,  and  had  ever  since  continued  his  desertion  and 
abandonment  of  her,  and  praying  for  a  decree  of  divorce  dissolv- 
ingthe  bonds  of  matrimony  existing  between  them.  On  the  Idth 
of  July,  1873,  the  court  in  which  the  .proceeding  was  had  entered' 
a  decree  purporting  to  dissolve  the  bonds  of  matrimony  existing  be- 
tween Mr.  iind  Mrs.  Hutchinson,  «nd  restoring  to  the  petitioner 
hpr  maidep  name.  ; 

From  the  view  we  take  of  th9  case  before  us  it  will  not  be  neo-^ 
essary  to  determine  whether  oi:  not  the.  decree  of  the  Probate  Court 
of  Utah  was  validated  by  subsequent  congressional  action.  Upon 
tljg  e^itify  of  .the  4ccr^e,  on  the.  1 5th  of  July,  1873^  Mrs.  Hutch- 
inson resumed  her  maiden  name,  and  never  afterward,  lived  with, 
Hutchinson,  but  has  aver  since  that  date  lived  and  acted  as  a  single 
woman,  and  borne  her  maiden  name. 

On  the  26th  of  May,  1874,  she  was  the  owner  of  a  certain  piece 
of  land  situated  in  Alameda  county  of  this  State,  which  was  her 
separate  property,  it  haviti^tieeftgivcih  -fiddler  by  her  father  on  the 
occasion  of  her  marriage.  On  the  day  last  named  she  signed  a 
power  of  attorney,  very  general  in  its  terms,  appointing  her  father 
her  attorney  in  fact  to  (among,  other  things)  *||  le«pe,  let,  demise, 
bargain,  sell,  remise,  release,  convey,  mortgage  and  hypothecate  " 
he^T  saad  land,  upon  spch  ten^s  and  conditions  and  under  such  co^'-< 
enants  as  to  him  should  seem  fit.  The  power  as  well  as  the  Certi- 
ficate of  acknowledgment  described  the  constituent  as  '^Fannie  P. 
Lawrence,  formerly  Fannie  L.  Hutchinson,"  and  the  power  was  so 
signed.  The  certificate,  however  did  not  conform  to  the  require- 
ments bf  our  statute  prescribing  the  form  for  certificates  of  acknowl- 
edgment of  married  wonien. 

When  the  power  of  attorney,  so  signed  and  acknowledged,  ^as 
received  by  Edwin  A.  Ijawrence,  the  latter  was  the  owner  of  various 
certificates  of  purchase  issued  by  the  State  of  California  for  Stfite 
lands,  on  which  Guatave  Beis  held  a  mortgage  executed  to  him  by 
Lawrence.  A  part  of .  the  purchase-money  of  the  lands  had  been 
paid,  but  a.part  of  it  remained  unpaid.    In  due  course  of  time  an; 
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iDgtallment  became  due.  Lawrence  needed  the  money  with  which 
to  make  the  payment.  He  negotiated  with  Mr.  E.  B.  Mastick  for 
the  loan  of  the  required  amount  on  a  mortgage  he  proposed  to  give 
on  his  daughter's  land  under  and  by  virtue  of  the  power  of  attor* 
ney.  The  power,  the  daughter  testified  on  the  trial  of  this  case^ 
she  signed  unwillingly  and  only  after  urgent  solicitation  on  the 
part  of  her  father  ;  and  in  answer  to  the  question  ''  Why  did  your 
father  urge  you  to  execute  the  power  of  attorney  to  which  you  have 
referred  ?"  she  answered  :  *'  Because  he  said  he  had  payments  to 
make  on  certain  lands  of  his,  and  that  in  case  of  necessity  he 
wished  to  raise  enough  money  on  my  property  to  meet  that  de- 
mand ;  but  that  he  hardly  thought  he  would  be  obliged  to  do  so  ; 
but  he  wished  to  have  the  paper  on  hand,  so  in  case  of  need  he 
could  make  use  of  it."  In  endeavoring  to  obtain  money  on  the 
strength  of  his  daughter's  land,  Edwin  A.  Lawrence  was  therefore 
but  carrying  out  the  purpose  had  m  view  by  both  when  the  daugh^ 
ter  gave  him  the  power. 

His  negotiations  with  Mr.  Mastick  for  a  loan  of  the  required 
money  failed  of  accomplishment  on  the  last  day  allowed  for  the 
payment  of  the  installment  due  upon  the  certificates  of  purchase. 
In  this  extremity  he  applied  to  Gustave  Reis  for  the  loan  of  the 
amount  necessary  to  make  the  payment,  viz.,  $4,550.  Gustave 
furnished  a  part  of  the  money,  but  got  the  greater  part  of  it  from 
Ferdinand  Reis,  who  is  the  plaintiff  in  this  actiQn.  The  loan  was 
accordingly  made,  and  as  security  for  its  payment  Edwin  A«  Law- 
rence executed  to  the  plaintiff  Reis  a  deed  for  the  Alameda  land  as 
attorney  in  fact  for  Fannie  P.  Lawrence.  At  the  time  of  this 
transaction,  which  took  place  on  the  27th  of  June,  1874,  Edwin  A. 
Lawrence  represented  to  Reis  that  bis  daughter  had  obtained  a  di- 
vorce from  her  husband  in  Salt  Lake,  and  had  been  restored  to  her 
maiden  name.  Subsequently,  to-wit,  on  the  18th  of  September, 
1874,  upon  application  made  on  behalf  of  the  plaintiff,  Fannie  P. 
Lawrence  executed  to  plaintiff  a  deed  for  the  same  land  described 
in  the  deed  already  executed  to  him  by  her  father  as  her  attorney 
in  fact,  which  deed  expressed  a  consideration  of  14,500,  and  con- 
tained the  clause  :  ^'This  deed  is  given  in  confirmation  of  the  deed 
given  by  me  to  said  Reis  on  June  27,  1874,  by  my  attorney  in  fact, 
hereby  ratifying  and  confirming  the  same."  The  certificate  of  ac- 
knowledgment to  this  confirmatory  deed  described  the  grantor  as 
<<  Fannie  P.  Lawrence  (fwiie  soh),^*  and  complied  with  the  re- 
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^uirements  of  the  statute  prescribing  the  form  of  such  certificates 
for  others  than  married  women,  bat  did  not  conform  to  those  in 
respect  to  the  latter. 

The  case  further  shows  that  in  the  month  of  July,  1877,  Hutch- 
inson commenced  an  action  in  the  District  Court  of  Marin  county 
bf  this  State  against  the  defendant  Fannie  for  the  purpose  of  ob- 
taining a  decree  dissolying  the  bonds  of  matrimony  ^eged  to  haye 
existed  between  them  since  the  13th  of  April,  1871,  on  the  ground 
that  the  defendant  therein,  on  or  about  the  1st  of  July,  1872,  de- 
serted the  plaintiff  in  that  action,  and  from  that  time  forth  lived 
apart  from  him,  and  denied  him  all  marital  rights.  After  trial  the 
court  in  which  the  action  was  brought  decreed  the  plaintiff  a  divorce 
on  ihe  grotuid  stated  in  his  complaint. 

We  assume  that  the  Utah  decree  was  invalid.  Nevertheless  the 
fact  remains  that  upon  the  rendition  of  that  decree  the  defendant, 
Fannie  P.  Lawrence,  resumed  her  maiden  name,  and  thence  hitherto 
continued  to  act  and  represent  herself  as  a  feme  sole.  As  such  she 
signed  and  acknowledged  the  power  of  attorney  to  her  father  for  the 
purpose  of  enabling  him  to  borrow  money  on  the  strength  of  her 
limd.  On  the  security  of  that  land,  and  on  those  representations, 
the  father  did  borrow  money,  and  to  secure  its  repayment  executed 
to  the  lender,  pursuant  to  the  power,  a  deed  for  the  premises*  Sub- 
sequently, and  in  consideration  of  that  loan,  the  daughter,  still 
acting  and  representing  herself  as  a  feme  sole,  executed  as  such  to 
the  lender  another  deed  for  the  premises,  in  which  she  recited  that 
it  was  given  in  confirmation  of  the  deed  previously  executed  by  her 
attorney  in  fact.  At  this  day  she  seeks  to  avoid  the  effect  of  these 
conveyances  to  the  injury  of  the  party  who  parted  with  his  money 
on  the  strength  of  her  actions  and  representations  by  saying  that 
she  was  all  along  a  married  woman,  and  that  the  certificates  of 
acknowledgment  to  the  instruments  executed  by  her  were  not  in 
accordance  with  the  form  prescribed  by  statute  for  married  women 
in  that  they  did  not  recite  that  she  was  examined  ''  without  the 
hearing  of  her  husband,"  a  husband  who,  according  to  her  petition 
for  divorce  filed  in  Utah,  had  deserted  and  abandoned  her  on  the 
Ist  day  of  March,  1872,  and  whom,  according  to  the  record  put  in 
evidence  from  the  District  Court  of  Marin  county,  she  had  de- 
serted and  abandoned  in  July  of  the  same  year,  and  between  whom 
no  marital  relations  other  than  the  dry,  legal  relation  in  tact  existed. 
Of  course,  under  such  circumstances  the  reason  for  the  rule  that 
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requiivs,  iu  cases  of  married  women,  the  certificate  of  acknowledg- 
ment to  recite  an  examination  without  the  hearing  of  the  husband, 
does  not  exist  At  least  as  early  as  July,  1872,  the  defendant  Annie 
lived  apart  from,  and  independent  of  her  husband.  Later  on,  in 
1873,  she  resnmed  her  maiden  name,  and  thence  hitherto  acted  and 
represented  herself  as  a  single  woman.  In  that  character  she  exe- 
cnted  the  instruments  in  question,  and  in  that  character,  in  oar 
opinion,  a  court  of  equity  ought  to  regard  her  in  the  construction 
of  them.  As  giving  support  to  these  views,  see  Richeson  v.  Sim- 
tnons,  47  Mo.  20 ;  Rosenthal  v.  Mayhtigh,  33  Ohio  St.  155  ;  Patter- 
eon  V.  Lawrencej  90  III.  174;  s.  c,  32  Am.  Rep.  221. 

We  lind  it  unnecessary  to  determine  whether  the  rules  based  on 
the  common-law  relation  of  husband  and  wife  are  to  be  applied  to 
their  full  extent  in  this  State,  where  the  wife  is  now  by  statute  em- 
powered to  dispose  of  her  separate  estate  without  the  consent  or 
concurrence  of  her  husband. 

It  follows  that  the  plaintiff  is  entitled  to  the  lien  prayed  for. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Morrison,  G.  J.,  Sharpstein  and  Myrick,  JJ.,  concurred ; 
McEee  and  Thornton,  JJ. ,  dissent. 

NoTB  BT  THB  Rbpobtbr.—  See  SaiftDord  v.  Barker,  52  Vt.  429 ;  s.  c,  86 
Am.  Rep.  762,  and  note,  764. 

InBaeefUhalv.  Mayhugh,  88  Ohio  St.l55,  the  husband  had  deserted  and  aban- 
doned his  wife  for  more  than  seven  years.  She  supposed  him  dead,  and  joined 
her  children  in  a  conveyance  in  fee  with  warranty,  and  it  was  held,  that  al- 
though the  husband  be  living,  and  although  such  conveyance  does  not  operate  as 
a  release  of  her  inchoate  right  of  dower,  yet  she  is  barred  by  way  of  equitable 
estoppel  from  treating  her  contract  as  a  nullity,  and  from  asserting  her  right  to 
have  dower  assigned,  upon  the  actual  death  of  her  husband.  The  court  said : 
"  It  is  also  well  settled  in  Ohio,  and  the  principle  is  well  supported  by  deci- 
sions in  other  States,  that  while  a  married  woman's  covenants  in  a  deed  in 
which  she  joins  with  her  husband  are  invalid,  and  cannot  be  made  the  founda^ 
tton  of  an  action  against  her  for  a  breach,  yet,  as  in  the  case  of  an  expectant 
heir,  they  operate  by  way  of  estoppel  on  her  after-acquired  title.  WU  v. 
Weet,  8  Ohio,  223  ;  81  Am.  Dec.  442  ;  FowUr  v.  Shearer,  7  Mass.  21 ;  Colc&rd 
T.  8iean,  id.  291 ;  Maeeie  v.  Sebaetian,  4  Bibb,  486 ;  Naeh  v.  Spofford,  10 
Mete.  294 ;  48  Am.  Dec.  425 ;  Ndeon  v.  E(meood,  8  Call.  842 ;  WadMgh  v. 
OHnee,  6  N.  H.  18. 

"  If  such  is  the  effect  of  covenants  in  a  deed  properly  executed  by  a  married 
woman,  acting  under  all  the  disabilitieB  of  coverture,  a  fortiori,  it  would  seeui 
she  could  be  estopped  by  such  covenants  where  no  such  disabilities,  iu  fact, 
existed.     And  if  the  covenants  of  an  heir  apparent  estop  him,  thougli  his 
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deed  is  void  as  a  oonTeyance,  becaase  he  has  no  vested  interest,  whj  should  It 
not  estop  her,  who  has  an  inchoate  right  of  dower  t " 

"  The  disabilities  arising  from  coverture  rest  on  the  common-law  theoij  of 
the  marriage  relation.  By  marriage,  the  legal  existence  of  the  woman  is  sus- 
pended, or  at  least,  incorporated  into  that  of  the  husband,  under  whose  pro- 
tection or  cover  she  acts. 

"  It  is  said  these  disabilities  '  are  for  the  most  part  intended  for  her  protec- 
tion and  benefit.'    1  Bl.  Com.  445. 

"  As  a  logical  deduction  it  follows,  that  when  tliis  dominion  of  the  husband, 
and  tliis  protecting  care  permanently  ceases  by  the  death  of  the  husband, 
whether  natural  or  civil,  or  by  his  being  exiled  or  banished,  or  where  he  had 
deserted  and  abandoned  his  wife,  leaving  her  to  maintain  herself,  the  disability 
of  coverture  ceases,  eetaatUe  nUiane,  cessat  ipta, 

"  There  is  a  wide  difference  between  the  powers  of  a  married  woman  under 
such  circumstances  and  those  where  the  marriage  relation  exists  in  fact,  as  to 
the  wife's  capacity  to  contract,  sue  and  be  sued. 

"  In  Gregory  v.  Pond,  15  Mass.  81,  it  is  said,  '  when  the  husband  had  deserted 
his  wife  in  a  foreign  country,  and  she  had  thereafter  maintained  herself  as  a 
single  woman,  and  for  five  years  had  lived  in  that  Conmion wealth,  the  husband 
being  a  foreigner,  and  never  having  been  in  the  United  States,  she  was  com- 
petent to  sue  and  be  sued  as  9k  feme  9ole,* 

"  It  is  there  said  that  the  common-law  rule  was  relaxed  from  necessity, 
where  the  reason  on  which  it  was  founded  ceased  to  exist,  as  where  the  hus- 
band was  exiled,  or  had  abjured  the  realm,  she  might  sue  for  her  dower  as  a 
widow.  '  In  such  case  also  she  has  been  permitted  to  alien  her  land,  with- 
out her  husband ;  and  in  such  cases  she  is  exempted  from  the  disabilities  of 
coverture.  She  may  maintain  trespass,  she  may  sue  for  her  jointure,  and  she 
may  be  sued  aa  a  feme  sole.  She  may  also  make  her  will,  and  she  might  in  all 
^ings  act  as  if  her  husband  was  dead,  and  that  the  necessity  of  the  case 
required  that  she  should  have  such  a  power.' 

"The  reason  for  this  is  forcibly  stated  by  Ptitnaic,  J.:  'Miserable  indeed 
would  be  the  situations  of  these  unfortunate  women,  whose  husbands  have 
renounced  their  society  and  country,  if  the  disabilities  of  coverture  should 
be  applied  to  them  during  the  continuance  of  such  desertion,  If  that  were 
the  case,  they  could  obtain  no  credit  on  account  of  their  husbands,  for  no  pro- 
cess, could  reach  him ;  and  they  could  not  recover  for  a  trespass  upon  their 
person  or  their  property,  or  for  the  labor  of  their  hands.  They  would  be  left 
wretched  dependents  upon  charity,  or  driven  to  the  commission  of  crimes  to 
obtain  a  precarious  support.' 

''  Numerous  cases  might  be  cited  in  support  of  this  doctrine,  which  we  need 
not  notice.  They  have  been  examined  at  length  in  BeTiadum  v.  Pratt,  1  Ohio 
St.  408.  In  that  case  the  wife  had  by  the  gross  abuse  of  her  husband  been 
compelled  to  live  separate  from  him,  so  that  a  separation  de  facto  existed,  she 
maintaining  herself,  and  having  specific  property  decreed  to  her  as  alimony. 
It  was  held  that  she  might  sue  at  law  as  a  feme  sole  in  regard  to  such  prop- 
erty. 

''After  an  examination  of  the  authorities  it  is  there  said  that  '  It  is  estab- 
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Ushed  hj  well  adjudicated  cases  in  the  courts  of  the  difleient  States  of  this 
Union,  that  not  only  where  the  marriage  relation  is  sospended  by  act  of  taw, 
bat  where  the  husband  is  a' foreigner,  residing  permanently  abroad,  or  where, 
bj  hia  emeltjp  a  separation  is  forced,  and  the  wife  removes  to  another  State, 
and  *"^^"*^^"«  herself  as  a  single  woman  —  in  either  of  these  cases,  whether 
the  wife  have  or  have  not  a  separate  allowance,  she  is  entitled  to  sue  and  be 
saed  as  a  feme  sole.  And  this  right  extends  to  whatever  contract  she  may 
make,  and  to  whatever'  property  or  interest  she  may  have.' 

"  In  Bean  v.  Morgan,  4  McCord,  148,  it  was  held  that  if  the  husband  de- 
parts the  State,  with  intent  to  reside  abroad,  and  without  the  intention  of 
retaining,  his  wife  becomes  competent  to  contract  and  to  sue  and  be  sued  as  a 
fetne  eote^ 

"  In  Qregory  v.  Pierce,  4  Mete.  478»  the  court  say : ' '  The  principle  is  now  to  be 
eooflidered  as  established  in  this  State,  as  a  necessary  exception  to  the  rule  of 
the  common  law,  placing  married  women  under  disability  to  contract  or  main- 
tain a  suit,  that  where  the  husband  was  never  within  the  Commonwealth,  or 
.has  gtme  beyond  its  jurisdiction  —  has  wholly  renounced  his  marital  rights 
and  duties,  and  deserted  his  wife  -—  she  may  make  and  take  contracts,  sue 
and  be  sned,  in  her  own  name,  as  a  feme  edU,  It  must  be  a  voluntary  separa- 
tion, embracing  both  fact  and  intent  of  the  husband  to  renounce,  de  faeto,  and 
as  far  as  he  can  do  it,  the  marital  relation,  and  leave  his  wife  to  act  as  a  feme 
eoU. 

"  It  is  true  that  the  English  rule,  prior  to  recent  statutes,  limits  this  excep- 
«tioa  to  cases  of  divorce  a  tnneulo,  or  of  civil  death,  as  where  the  husband  has 
abjured  the  realm,  been  exiled  or  transported  for  crime,  or  where  he  was  a 
foreigner  at  the  time  of  marriage,  and  continued  to  reside  abroad ;  but  the 
whole  current  of  American  authority,  as  well  as  recent  legislation  in  this 
eoontrj  and  England,  is  to  the  effect  that  where  the  husband  abandons  his 
wife  permanently  and  neglects  or  refuses  to  support  her,  but  compels  her  to 
maintain  herself,  under  such  circumstances  and  length  of  time  as  to  show  a 
renunciation  of  his  marital  rights,  and  a  separation  de  faetOf  she  may  act  as  a 
feme  eoie,  in  making  contracts  relating  to  her  property  interests,  as  well  as  to 
sne  and  be  sued. 

"  This  exception  to  the  rigid  rule  of  the  common  law  is  dictated  in  the 
interest  of  the  abandoned  wife,  by  public  policy,  common  humanity,  and 
natural  justice,  in  order  that  the  wife  may  provide  herself  with  that  siupport 
and  protection  which  is  denied  her  by  a  faithless  husband. 

"  Sehouler's  Domestic  Relations,  395,  says  *  '  Tlie  current  of  American 
anthority,  legislative  and  judicial  alike,  decidedly  favors  so  just  a  doctrine. 
And  in  England,  recent  statutes  secure  to  married  women  privileges  to  a  simi- 
lar extent,  under  Uke  circumstances.'    See,  also,  Anderaan  v.  Jacob$on,  66  111. 


"  In  making  this  deed,  Mrs.  Blayhugh  acted,  as  well  as  she  might,  as  a  feme 
eoie,  and  in  order  to  make  the  sale,  represented  herself  as  such.     So  far  as 
appears,  she  received  an  adequate  consideration  for  the  sale.     The  contract 
folly  executed  on  both  sides,  as  she  then  supposed. 
Slie  does  not  offer  to  rescind,  by  tendering  back  the  consideration  ;  bat 
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retains  the  frait  of  her  contract,  while  treating  it  as  a  nullity.  In  the  mean- 
time, her  grantee,  acting,  as  we  may  presume,  on  the  faith  of  representation 
and  covenants,  had  improved  the  property,  and  conveyed  it  to  a  boiia  fide  par- 
chaser,  for  value — the  present  plaintiff  in  error. 

"  If  this  were  an  executory  contract  to  convey,  and  the  purchaser  sought  to 
enforce  a  conveyance  upon  payment  of  the  consideration,  equity  might  refuse 
to  do  so  ;  but  where  she  has  received  the  consideration,  and  executed  the  con- 
tract, as  far  as  she  had  capacity  to  do  so,  a  court  of  equity  will  not  aid  her  to 
repudiate  it.  This  principle  was  recognized  in  Meiley  v.  Butler,  26  Ohio  St. 
585.  There  the  wife,  who  was  living  with  her  husband,  induced  a  buyer  to 
purchase  lands  owned  in  her  own  right,  by  verbally  agreeing  that  a  debt,  due 
from  her  husband  to  the  purchaser,  should  be  taken  in  part  payment.  It  was 
held  that  after  such  purchase,  and  a  conveyance  by  her,  she  could  not  repu- 
diate this  contract  as  to  her  husband's  debt,  and  collect  the  entire  purchase- 
money.  As  against  the  purchaser  from  her,  she  was  estopped  by  her  verbal 
agreement,  although  under  the  disabilities  of  coverture. 

"  In  BuUock  V.  Oriffln,  1  Strobh.  Eq.  60,  it  appeared  that  during  coverture^ 
and  after  the  sale  of  the  husband's  lands,  the  wife,  by  agreement  with  the  pur- 
chaser, took  two  shares  as  an  equivalent  for  her  conUngent  right  of  dower,  and 
retained  possession  of  them,  without  setting  up  any  further  claim  for  seven  or 
eight  years  after  discoverture.  The  court  refused  to  give  her  dower,  on  the 
ground  that  she  was  estopped. 

"So,  where  a  wife  joined  with  her  second  husband  in  the  conveyance  of 
land,  she  is  estopped  to  claim  dower  under  her  former  husband  in  the  land  so 
conveyed.     Usher  v.  Bichardeon,  29  Me.  416. 

"And  where  her  deed  was  void  by  reason  of  defective  execution,  but  as  exe- 
cutrix of  her  husband  she  brought  suit  to  recover  the  purchase-money  for  the 
land  conveyed  by  such  deed  during  coverture,  it  was  held  that  she  thereby 
affirmed  the  deed,  and  would  be  barred  from  claiming  dower.  J^are  ▼. 
Anderson,  7  S.  ft  R.  4S  ;  10  Am.  Dec.  421." 

"  Upon  the  whole  therefore  we  conclude  that  under  the  facts  of  this  case, 
the  disabilities  of  coverture  were  in  fact  removed,  so  far  as  to  make  her  capa- 
ble of  contracting,  and  suing,  and  being  sued.  At  least,  a  court  of  equity 
would  regard  her  as  a  feme  sole  ;  and  as  such,  bound  by  way  of  estoppel,  on 
her  executed  contracts  manifestly  made  for  her  benefit.  It  is  for  the  interest 
and  protection  of  a  wife,  thus  abandoned,  that  she  should  be  capable  of  acting 
as  a  fem^  sole;  and  while  the  rigid  and  harsh  rules  of  the  common  law,  as  it 
once  existed  in  this  State,  regarded  the  wife,  who  was  living  and  cohabiting' 
with  her  husband,  as  under  or  protected  by  these  disabilities,  yet  where  such 
relation  has,  in  fact,  ceased  for  eight  years,  she  is  empowered  and  justified  in 
acting  as  a  feme  sole. 

**  Having  so  acted,  in  making  this  conveyance,  and  in  receiving  the  conidd- 
eration,  it  would  be  grossly  inequitable  to  allow  her  to  repudiate  her  contract 
after  having  enjoyed  its  fruits." 

In  Bicheeon  v.  Simmons,  47  Mo.  20,  by  an  act  of  the  Missouri  legislature, 
a  husband  and  wife  were  declared  divorced,  and  for  a  period  of  twenty  yean- 
afterward  lived  apart  and  ceased  to  intermeddle  with  the  affairs  of  each  other. 
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Both  married  again  and  brought  up  children  bom  of  such  marriages,  built  up 
separate  and  distinct  property,  and  transacted  their  business  without  regard  to 
any  |«eYioas  connection  between  them.  Held,  that  even  admitting  the  diynroe 
to  be  illegal,  the  law  did  not  require  the  wife,  after  her  second  marriage,  when 
she  wished  to  dispose  of  her  separate  property,  to  prevail  on  her  former  hus- 
btnd  to  Join  in  the  conveyance,  while  he  professed  at  the  same  time  to  be  the 
husband  of  another  woman.  The  length  of  time  which  elapsed  after  the 
divorce,  and  the  manner  in  which  each  party  regarded  and  treated  the  other, 
operated  as  an  estoppel,  and  precluded  them  from  interfering  with  the  affairs 
of  one  another. 

The  court  said  :  "By  the  common  law  the  wife  was  incapable  of  acting  or 
entering  into  contracts  without  the  consent  of  the  husband.  Whilst  covert 
she  labored  under  a  complete  and  total  disability  ;  but  certain  exceptions  were 
made  on  grounds  of  necessity  and  humanity.  Thus,  where  the  husband 
abjured  the  realm,  or  was  banished,  or  had  left  the  jurisdiction  of  the  country 
for  an  indefinite  time,  the  wife  was  allowed  to  act  as  a  feme  sole — to  make 
eontracts,  sue  and  be  sued,  and  also  devise  or  bequeath  her  property  by  last 
will  and  testament.  But  I  am  persuaded  that  there  is  little  analogy  between 
those  cases  and  this,  and  no  aid  can  be  derived  from  them.  After  the  divorce 
the  parties  continued  in  the  same  Jurisdiction  ;  they  have  resided  in  the  citj 
of  St.  Louis  ever  since,  and  now  reside  in  it.  There  is  nothing  therefore 
which  brings  this  case  within  the  reasons  of  the  authorities. 

"From  all  the  investigation  that  I  have  given  to  the  case,  it  is  of  first  im- 
presrion,  so  far  as  the  question  presented  is  concerned.  Now  the  record  shows 
that  since  1840,  a  period  of  twenty  years,  Mr.  Hill  and  Mrs.  Barclay  have  not 
only  lived  separate  and  apart,  but  they  have  ceased  to  intermeddle  with  the 
afidrs  of  each  other.  With  mutual  concurrence  they  have  both  changed  their 
dtuation  in  life  ;  each  has  married  and  brought  up  children,  built  up  separate 
and  disdnct  property,  and  transacted  their  business  without  regard  to  any  pre- 
vious connection  between  them. 

"It  may  be  reasonably  inferred  that  there  is  not  any  very  amicable  feeling 
of  relationship  existing  between  them.  Under  such  circumstances  does  the  law 
demand  or  require  the  absurdity  of  Mrs.  Barclay,  when  she  wishes  to  dispose  of 
her  private  property,  going  to  Mr.  Hill  and  asking  him  to  join  in  the  convey- 
ance, when  at  the  same  time  he  professes  to  be  the  husband  of  another  woman  ? 
The  length  of  time  that  has  elapsed,  the  manner  in  which  each  party  has 
regarded  and  treated  the  other,  ought  to  operate  as  an  effectual  estoppel,  and 
prednde  either  party  from  an  attempt  to  intermeddle  in  the  affairs  of  the 
other. 

"For  upward  of  twenty  years  Mr.  Hill,  so  far  as  his  relationship  toward 
Mrs.  Barclay  extends,  has  treated  her  as  a  feme^oU  ;  and  upon  no  principle 
<tf  justice  has  he  any  interest  in,  or  can  he  interfere  or  exert  any  control  over, 
her  property.  Mr.  Hill  is  not  here  claiming  any  right,  but  it  is  set  up  in 
defense  that  the  deed  is  not  valid  unless  he  joins  and  concurs. 

"But  I  am  not  of  this  opinion.  I  think  that  as  Mr.  Hill  has  voluntarily 
lenonnced  his  marital  rights,  and  by  a  course  of  policy  persisted  in  for  more 
than  twenty  years,  has  led  Mrs.  Barclay  and  the  whole  world  to  believe  that 
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all  control  or  interest  on  his  part  had  ceased  and  been  sorrendeiedy  he  can  bo 
longer  be  a  party,  nor  need  he  be  consulted  in  any  disposition  she  may  oee 
proper  to  make  of  her  property.  Any  other  oosdusion  would  be  pmnoitlve 
of  injostioe  and  lead  to  the  greatest  hardship." 


Bahk  op  Sonoma  Couktt  v.  Goyb. 

(68  Gal.  86S.) 
29'egciialfle  ingtmm&nt  —  trantfer — equities. 

An  indorser  of  an  aoconunodation  note  before  maturity  having  tranafened 
the  note  after  maturity,  and  himself  not  being  affected  by  equities  between 
the  original  parties,  his  transferee  takes  the  note  free  from  such  equities. 

ACTION  on  a  promissory  note. .  The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

0.  F.  Oray,  for  appellant. 

A.  W.  Thompson,  for  respondent. 

McEiKSTRT,  J.  The  appellant  Gove  made  his  promiBBOiy 
note  for  $800  to  defendant  Stuart,  who  indorsed  it  before 
maturity  to  the  National  Gold  Bank  and  Trust  Company.  The 
bank  discounted  the  note  in  the  regular  course  of  its  business. 
After  maturity,  the  bank  for  a  valuable  consideration  transferred 
the  note  to  E.  W.  Steele.  Subsequently  Gove,  the  maker,  paid  to 
Steele  one-half  the  sum  then  due  upon  the  note,  claiming  that  as 
between  himself  and  Stuart  the  instrument  was  an  accommodation, 
and  each  was  liable  to  the  other  for  one-half  only.  Steele  refused 
to  recognize  the  alleged  claim,  but  consented  to  receive  the  sum 
paid  as  a  partial  payment,  and  such  sum  was  indorsed  as  a  payment 
in  the  usual  manner.  Afterward  Steele  transferred  the  same  for 
value  to  the  plaintiff. 

-  As  between  themselves  there  was  an  agreement  between  Oove 
and  Stuart  that  each  should  pay  one-half  the  note,  but  of  this 
neither  the  National  bank,  Steele,  nor  the  plaintiff,  had  notice 
when  they  respectively  bought  the  note. 

This  action  was  comn^enced  August  30,  1877.  Defendant 
Stuart  was  discharged  from  his  debts  under  the  insolvent  laws 
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Jane  27,  1879,  and  judgment  went  for  him  in  the  court  below. 
That  oourt  gave  judgment  in  favor  of  the  plaintiff  for  the  balance 
due  against  the  appellant  Gove. 

Upon  this  state  of  faots,  it  is  contended  by  appellant  the  judg- 
ment should  be  reversed,  because  plaintiff  was  chargeable  with 
notice  that  the  note  was  an  accommodation  note,  and  that  the 
maker  had  paid  all  he  was  liable  to  pay  to  Steele.  Appellant  relies 
Qpon  the  proposition  laid  down  in  Vinlon  v.  Grows,  4  Cal.  309, 
and  approved  in  Hayward  v.  Steams,  39  id.  58.  In  the  first  of 
these  cases  the  proposition:  is  thus  stated :  ^'A  negotiable  note, 
taken  by  the  holder  after  its  maturity,  is  taken  subject  to  all  sub- 
sisting equities  between  the  maker  and  payee,  but  not  such  as 
Bobsisted  b^tw^n  the  maker  and  any  intermedic^td  h()ldw.^  «-^   ^^ 

The  facts  in  Vinton  v.  Grows  are  not  reported,  but  in  Hayward 
T.  Steams  the  defense  relied  upon  the  fact  that  while  the  note 
remained  in  the  hands  of  Turner,  who  took  after  it  was  overdue, 
the  latter  became  indebted'-  to  'the  maker  in  a  sum  greater  than 
the  amount  of  the  note.  There  can  be  no  doubt  the  law  was 
properly  applied  in  that  case,  and  it  must  be  supposed  that  the 
facts  in  Vinton  t.  droios  were  analogous.*  At'Wl  events,  the 
general,  langufkge  eniployed  by  the  court  is  not  to  be  interpreted.' 
as.establis^ikig  ftbat  every  indorsee  who  takes  a  negotiable  instrii- 
ment  after  maturity^is-boniid  by  the  equities  subsisting  betwe^ 
the  payer  and  payee ;  if  indeed  the  fact,  that  as  in  the  case 
before  us,  the  note  was  made  for  the  mutual  accommodation  of 
the  original  parties,  can  be  considered  as  an  equity  within  the 
meaning  of  the  rule. 

''It  is  a  settled  principle, that  if  the  party  who  transferred  the 
instn^men^  to  the  holder  'acquir**'^   «ne  note  before  maturity,  and 
was  himself  unaffected  by  any  infirmity  in  it,  the  holder  acquires 
as  good  a  title  as  he  held,  although  it  were  overdue  and  dishon- ; 
ored  at  the  time  of .  the  transfer/'    Dan.  Neg.  Inst.,  §  726>  citing  - 
many  American  cases ;  Qhitty  Bills  (13th  Am.  ed.),  250;  9  Ex.  690. 

Here  the  note  was  discounted  by  the  National  bank  before  it  ^ 
became  due,  without  notice  of  the  agreement  between  the  original 
parties.  > 

In  England  it  is  well  established  that  the  general  rule,  that  the  ' 
purchaser  of  overdue  paper  can  stand  in  no  better  position,  than 
his  transferrer,  does  not  apply  so  far  as  to  invalidate  bills  and 
notes  drawn,  indorsed,  or  accepted  for  accommodation,  overdue  at 
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the  time  they  are  negotiated  or  transferred,  it  being  considered 
that  parties  to  accommodation  paper  hold  themselves  out  to  the 
public  by  their  signatures,  to  be  bound  to  eyery  person  who  shall 
take  the  same  for  value,  the  same  as  if  it  were  paid  to  themselves. 
And  the  fact  that  the  purchaser  knew  that  the  paper  was  so  drawn, 
indorsed,  or  accepted  for  accommodation,  does  not  weaken  his 
position.  9  Ex.  690.  But  inasmuch  as  the  decisions  in  the 
United  States  do  not  uniformly  follow  the  English  rule,  and  as  the 
facts  of  the  case  at  bar  do  not  demand  a  decision  of  the  question, 
we  express  no  opinion  with  respect  to  this  last  point. 

Judgment  and  order  affirmed. 

Affirmed. 
Boss,  J.,  concurred;  McKee,  J.,  concurred  in  the  judgment. 


Bbtcs  v.  Jotnt. 

CttOaL  8T5.) 
BwiUnee  ^  of  pmrtnertkiip  ^  firm  hooki. 


To  proye  a  partnership  the  partnership-books  alone  are  not  competent  eri- 
denoe,  bat  in  connection  with  OTidenoe  tending  to  prove  the  partnership  and 
access  to  and  knowledge  of  the  books,  are  competent. 

rpHE  opinion  states  the  case. 

E.  W.  MeOraw,  for  appellant. 

Chickering  dk  Thomas  and  Win.  M.  Pierson,  for  respondents. 

McEee,  J.  In  this  case  the  only  issue  raised  by  the  implead- 
tngs  involyed  the  question :  Whether  Oren  Joynt,  the  appellant, 
was  at  the  dates  of  the  transactions  in  controTcrsy  a  copartner 
with  the  other  defendants  in  the  firm  of  Hubard  Ward  &  Company. 
The  transactions  with  the  company  took  place  in  March,  1877. 

At  the  trial  of  the  issue,  after  evidence  had  been  given  on  behalf 
of  the  plaintiffs,  tending  to  prove  that  on  the  first  of  March,  1876, 
Orien  Joynt,  George  G.  Joynt  and  Hubard  Ward  formed  a  partner- 
ship, under  the  firm  iiame  of  Hubard  Ward  &  Go.,  and  that  in 
March,  1877,  Oren  Joynt  was  still  a  member  of  the  firm  and  con- 
tinued therein  until  the  failure  of  the  firm  in  the  fall  of  1877, 
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ooimsel  for  the  plaintiffs  proTed  the  identity  of  the  cash-book, 
joarnal  and  ledger  of  the  firm,  and  in  connection  therewith  gave 
eTidence  tending  to  prove  that  the  defendant,  during  the  years 
1876-77»  had  had  access  to  the  hooks,  and  on  several  occasions  had 
examined  them  and  caused  balance  sheets  to  be  taken  from  them 
and  rendered  to  him.  Upon  that  evidence  the  plaintiffs  then 
offered  some  of  the  entries  in  the  books  and  the  books  themselves 
as  evidence,  and  over  the  objections  of  the  defendant  the  court 
admitted  them  and  the  ruling  is  assigned  as  error. 

In  and  of  themselves  the  books  were  not  admissible  for  the  pur- 
pose of  proving  partnership.  Until  there  was  evidence  of  the  fact, 
at  the  times  of  the  entries  on  the  books,  the  entries  are  to  be 
regarded  as  res  inter  aJiott^  mere  declarations  of  a  third  person,  not 
made  under  oath,  which  are  not  binding  and  are  inadmissible  to 
prove  the  fact.  Partnership,  like  agency,  must  be  proved  by  evi- 
dence aliunde.  But  when  there  is  such  evidence,  sufficient  in  the 
judgment  of  the  court  to  lay  the  foundation  for  the  admission  of 
corroborative  evidence,  then  the  books  and  the  entries  therein  may 
be  admitted  as  the  acts  and  declarations  of  parties  between  whom 
such  a  relationship  exists.  Abbott  v.  Pearson,  130  Mass.  191 ; 
Robins  v.  Wards,  111  id.  244 ;  McNeiWs  Ei£rs  v.  Reynolds,  9  Ala. 
313. 

The  case  of  Hale  v.  Brennan,  23  Cal.  512,  like  the  case  in  hand, 
involved  a  question  of  partnership,  i.  e.,  whether  there  existed, 
between  the  plaintiff  and  the  testator  of  the  defendant  in  the  case,  a 
copartnership  in  the  business  of  keeping  a  hotel.  At  the  trial  it  was 
admitted  that  the  plaintiff  was  owner  of  one-half  of  the  hotel ;  evi- 
dence was  also  given  tending  to  prove  that  the  business  had  been 
carried  on  and  the  books  kept  in  the  name  of  the  ^'  Santa  Cruz 
Hotel;'*  that  the  entries  in  the  books  had  been  made  by  the 
testator  and  the  clerk  of  the  hotel,  and  that  after  the  death  of  the 
testator  the  plaintiff  had  taken  possession  of  the  books.  Upon  that 
proof  the  books  were  offered  and  admitted  in  evidence,  and  it  was 
held  they  were  properly  admitted.  **  They  may,"  say  the  court, 
''have  offered  very  little  evidence  .upon  the  main  question  ;  * 
*    *    but  if  they  afforded  any  they  were  admissible." 

[Minor  matters  omitted.] 

Judgment  and  order  affirmed. 

Judgment  affirmed. 

McKiHSTBT  and  Ross,  JJ.,  concur. 
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Trmd&^mark'-''Philadelpbiabeer.'' 

A  business  sign  with  a  row  of  beer  barrels*  painted  on  it»  with  the  letters  **  P.  ^ 
B.*'  on  the  heads,  the  words  "  Depot  of  the  Celebrated  "  above,  and  the  words 
"Philadelphia  Beer  "  below,  cannot  be  protected  as  a  trade  mark  per  $eJ^ 

ACTION  for  yiolation  of  a  trade-mark.    The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

John  H.  Dickinson,  for  appellant.  .  ,< 

Wittiam  Lwision  and  T,  D.  Riordan,  for  respondent.         , 

Pee  Curiam.  The  action  is  to  reoover  damages  for  a  violation 
of  the  plaintifiTs  alleged  trade-mark,  and  to  restrain  the  nse  of  it 
by  the  defendant  in  the  future.  The  sufficiency  of  the  complaint 
is  the  question  for  consideration.  According  to  its  ayerments  the 
plaintiff  is  engaged  in  conducting  a  saloon  business  in  the  city  and 
county  of  San  Francisco,  particularly  for  the  sale  of  a  certain  kind 
of  beer  known  as  Philadelphia  beer;  and  what  he  seeks  to  protect 
96  a  trade-mark,  and  which  is  used  by  him  as  a  sign  over  the  doors 
Qt  his  place  of  business,  and  as  a  label  for  the  beer  bottled  by  him, 
consists  of  a  row  of  beer  barrels  so  painted  upon  the  sign  and 
printed  upon  the  labels  as  to  show  the  top-head  and  outline  of  each 
barrel,  with  the  letters  '^  P.  B."  indicating  and  standing  for  Phila- 
delphia beer,  stamped  or  printed  upon  the  head  of  each  barrel, 
together  with  the  words  "Depot  of  the  Celebrated "  over,  and  the 
words  "  Philadelphia  Lager  Beer  "  below  the  row  of  barrels.  The 
^t  of  the  defendant  complained  of  is  the  erection  by  him  over  his 
place  of  business  of  a  sign  similar  to  that  of  the  plaintiff,  the  chief 
difference  being  the  insertion  of  the  letters  "P.  B.,"  indicating 
and  standing  for  "  Fredericksburger  beer,"  in  lieu  of  the  letters 
**  P.  B.,"  and  the  insertion  of  the  word  "  Fredericksburger *'  where 
the  word  ''  Philadelphia ''  appears  on  the  sign  and  label  of  the 
plaSntiff . 

*  See  note  and  references,  47  Am.  Rep.  648 ;  Desmond* 9  Ajmetil^  r^oct  ■ 
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The  object  of  a  trade- mark  is  to  indicate  by  its  own  meaning,  or 
b;  association,  the  origin  or  ownership  of  the  article  to  which  it  is 
applied.     Section  991  of  our  Civil  Code  provides: 

^  One  who  produces  or  deals  in  a  particulai'  thing,  or  conducts  a 
{mrticalar  business,  may  appropriate  to  his  exclusive  use,  as  a  trade- 
mark, any  form,  symbol,  or  name,  which  has  not  been  so  appro- 
priated by  another,  to  designate  the  origin  or  ownership  thereof, 
bat  he  cannot  exclusively  appropriate  any  designation,  or  part  of  a 
designation,  which  relates  only  to  the  name,  quality,  or  the  descrip- 
tion of  the  thing  or  business,  or  the  place  where  the  thing  is  pro- 
duced, or  the  business  is  carried  on."  And  by  section  3196  of  the 
Political  Code  it  is  declared: 

"  The  phrase  '  trade-mark '  as  used  in  this  chapter  includes  every 
description  of  word,  letter,  device,  emblem,  stamp,  imprint,  brand 
printed  ticket,  label  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant  or  tradesman,  to  denote  any 
goods  to  be  imported,  manufactured,  produced,  compounded,  or 
sold  by  him,  other  than  any  name,  word,  or  expression  generally 
denoting"  any  goodB  to  be  of  some  }>articular  class  or  description." 

We  do  not  perceive  that  either  the  letters  or  words  upon  the 
plaintiff's  sign  or  label,  or  the  device  as  a  whole,  in  any  manner 
indicated  origin  or  ownership.  A  sign  placed  over  a  man's  place 
of  business  with  a  row  of  beer  barrels  painted  on  it  would  indicate 
that  he  sold  beer;  the  letters  ''  P.  B."  stamped  on  the  head  of  the 
barrels,  and  the  words  ^*  Depot  of  the  Celebrated  "  placed  above, 
and  the  words  *'  Philadelphia  Beer  "  placed  below  the  row  of  bar- 
rels, would  indicate  that  he  sold  Philadelphia  beer.  It  does  not 
appear  that  the  plaintiff  is  the  manufacturer  of  the  Philadelphia 
beer  or  the  sole  agent  for  its  sale.  For  ought  that  appears  any 
one  else  has  as  much  right  to  seU  Philadelphia  beer  as  the  plaint- 
iff. In  our  opinion  the  sign  and  label  of  the  plaintiff  relates  only 
to  the  description  of  the  beverage  dealt  in  by  him,  and  therefore 
cannot  be  protected  as  a  trade-mark. 

JudgmetU  affirmed. 
V0L.LXIX— 18 
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Railroad  Compahy. 

(68  Cat.  467.) 

OtnuUiutional  law  —  comtrucHon  —  '*  roadwty,  roadbed." 

Steamen  used  by  a  railroad  company  in  transporting  freight  cars  acrooB  water 
interrening  between  the  termini  of  the  tracks  are  not  taxable  as  a  part  of 
the  "roadway "or  "roadbed.'* 

npHE  opinion  states  the  case. 

McAUister  d  Bergin,  for  appellant. 
Walter  H.  Levy,  for  respondent. 

Thouktok,  J.  The  decision  in  this  case  is  as  follows  :  ^'  First. 
That  the  assessments  mentioned  in  the  complaint  in  said  action 
were  made  in  due  form,  and  at  the  proper  time,  by  the  assessor  of 
the  city  and  county  of  San  Francisco ;  and  all  the  forms  of  law  in 
relation  to  the  assessment  of  property  for  taxation  in  said  connty 
have  been  complied  with  on  the  part  of  said  assessor. 

'^Second.  That  the  defendant  is  a  corporation  existing  under 
the  laws  of  the  United  States,  and  of  this  State,  and  as  snch  is 
now,  and  for  many  years  last  past  has  been,  the  owner  of  a  line  of 
railroad  known  as  the  Central  Pacific  railroad,  extending  from  a 
point  in  the  city  of  San  Francisco,  in  the  State  of  California,  to 
Ogden,  in  the  Territory  of  Utah  ;  that  the  length  of  said  road  in 
the  city  and  county  of  San  Francisco  is  four  miles  from  a  point 
within  said  city  to  the  eastern  shore  of  the  southern  arm  of  the  bay 
of  San  Francisco  ;  that  from  said  point  on  the  eastern  shore  of 
the  bay  of  San  Francisco,  to  a  point  on  the  western  shore  of  said 
bay,  where  the  railway  of  defendant  again  commences,  is  about 
twelve  miles  ;  that  across  said  bay  no  line  of  railroad  has  been  con- 
structed ;  and  freight  and  passengers  carried  upon  said  road  are 
taken  across  said  bay  upon  steam  ferry-boats  ;  that  for  more  than 
four  years  last  past,  the  defendant  has  owned  and  possessed  the  two 
steamers,  to-wit,  the  Thoroughfare  and  Transit,  mentioned  in 
plaintiff's  complaint ;  that  said  steamers  now  are,  and  ever  have 
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been,  respectively,  of  the  burden  of  one  thousand  five  hundred  and 
sixty-fiix  and  one  thousand  and  twelve  tons,  and  are  vessels  entitled 
to  be  and  are,  and  for  more  than  four  years  last  past  have  been,  en- 
rolled and  registered  in  the  port  and  harbor  of  San  Francisco  ;  that 
upon  the  decks  of  said  vessels  are  laid  railroad  tracks,  and  the  said 
yessels  now  are,  and  for  more  than  four  years  last  past  have  been, 
exclusively  used  for  the  purpose  of  transporting  the  cars  of  the  de- 
fendant, and  used  in  operating  the  said  railroad  across  said  bay  of 
San  Francisco,  from  the  road  of  defendant  on  the  eastern  shore  to 
the  same  upon  the  western  shore  and  for  no  other  purpose. 

"And  as  a  conclusion  of  law,  from  the  foregoing  facts,  the 
court  finds  that  the  plaintiff  is  entitled  to  judgment  against  the  de- 
fendant herein  for  the  sum  of  $1,039.70  and  costs. 

"  And  judgment  therefor  is  hereby  rendered  and  directed  to  be 
entered." 

The  sole  question  presented  for  decision  herein  is  whether  the 
steamers  Thoroughfare  and  Transit  mentioned  in  the  above  find- 
ings are  to  be  assessed  by  the  assessor  of  the  city  and  county  of 
San  Francisco  or  by  the  State  board  of  equalization. 

The  property  to  be  assessed  by  the  board  is  defined  in  the 
10th  section  of  article  9  of  the  Constitution  of  1879.  It  is  the 
franchise,  roadway,  roadbed,  rails  and  rolling  stock  of  all  railroads 
operated  in  more  than  one  county  in  the  State. 

All  property,  other  than  the  above-mentioned,  is  to  be  assessed 
by  the  local  assessors.  Are  the  steamers  above  named  embraced 
within  the  category  of  property  named  in  the  section  above  re- 
ferred to  ?  The  relation  of  such  steamers  to  the  Central  Pacific 
Bailrood  Company  is  set  forth  in  the  findings.  They  are  certainly 
not  the  franchise  of  the  defendant  corporation.  They  may  consti- 
tute an  element  to  be  taken  into  the  computation  to  arrive  at  the 
Talue  of  the  franchise  of  such  corporation,  but  they  are  not  such 
franchise.  It  is  equally  as  clear  that  they  are  not  rails  or  rolling 
stock.  These  words  are  to  be  construed  according  to  their  ordinary 
and  popular  meaning,  and  we  do  not  think  that  it  would  be  con- 
tended that  rails  or  rolling  stock  in  their  ordinary  and  popular  sig- 
nification include  the  steamers  above  mentioned.  Are  they  then 
embraced  within  the  words  roadway  or  roadbed,  in  the  ordinary 
and  popular  acceptation  of  such  words,  as  applied  to  railroads  ? 
These  two  words,  as  applied  to  common  roads,  ordinarily  mean  the 
same  thing,  but  as  applied  to  railroads  their  meaning  is  not  the 
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same.  The  roadbed,  referred  to  in  section  10,  in  our  judgment, 
is  the  bed  or  foundation  on  which  the  superstructure  of  the  railroad 
rests.  Such  is  the  definition  given  by  both  Worcester  and  Webster, 
and  we  think  it  correct.  The  roadway  has  a  more  extended  sig- 
nification as  applied  to  railroads.  In  addition  to  the  part  denomi- 
nated roadbed,  the  roadway  includes  whatever  space  of  ground  the 
company  is  allowed  by  law  in  which  to  construct  its  roadbed  and 
lay  its  track.  Such  space  is  defined  in  subdivision  4  of  the  17th 
section  and  the  20th  section  of  the  act  'Ho  provide  for  the  incor- 
poration of  railroad  companies,  etc.,  approved  May  20,  1861. 
Stats.  1861,  p.  607 ;  San  Francisco,  etc,,  R.  Co.  v.  StcUe  Board,  60 
Oal.  12. 

With  these  views  of  the  signification  of  the  words  roadway  and 
roadbed,  we  do  not  think  they  include  the  steamers  above  named, 
and  therefore  we  are  of  opinion  that  the  assessment  of  the  steamers 
above  mentioned  pertained  to  the  local  assessor,  and  was  properly 
made  by  the  assessor  of  the  city  and  county  of  San  Francisco. 

Judgment  affirmed.. 

Mybios,  BCoEbb,  MgKikstby  and  Shabpstein,  JJ.,  concurred. 


Ukgb&  v.  Mookbt. 

m  ObI.  686.) 

Adeene  pa8»e»9ion —  t&nanU  in  eommen, 

Wheie  a  tenant  hi  common  conveys  the  whole  land  to  a  third  person,  and  the 
gnntee  records  the  deed  and  enters  under  it,  makes  valuable  improvements, 
pays  the  taxes,  and  receives  the  rents  and  profits  without  offering  to  account, 
the  cotenant  is  chargeable  with  actual  notice,  and  the  possession  is  efieotual 
against  him. 

A  CTION  to  recover  land.    The  opinion  states  the  facts. 

Mastick,  Botcher  A  Maatick  and  Roche  A  Desbeck,  for  appeUants. 

Wm.  H.  Sharp,  for  respondent. 

Thornton  9  J.    This  is  an  action  to  recover  possession  of  an  un« 
divided  half  of  a  lot  of  land  situate  in  the  city  and  county  of  San 
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Francisco,  to  which  the  statute  of  limitations  was  pleaded.  The 
court  held  against  the  defendants  on  this  plea,  and  judgment  passed 
for  plaintiff.  The  defendants  moved  for  a  new  trial,  which  was 
denied.  One  of  the  grounds  on  which  this  motion  was  denied  was 
the  insufficiency  of  the  evidence  to  sustain  the  finding  on  the  issue 
joined  on  the  plea  of  the  statute  above  mentioned. 

The  findings  of  fact,  so  far  as  they  are  adverted  to  or  necessary  to 
be  remarked  on  herein,  are  as  follows  : 

"  1.  That  one  Frederick  8.  Sproul,  on  the  1st  day  of  December, 
in  the  year  1863,  was  the  owner  in  fee  and  in  possession  of  the  lot 
of  land  described  in  the  complaint  in  this  action. 

"2.  That  said  Frederick  S.  Sproul  and  Phebe  C,  his  wife,  on 
the  27th  day  of  February,  in  the  year  1865,  granted,  bargained  and 
sold  said  premises  to  James  Brokaw  and  J.  W.  Metcalf,  by  deed 
duly  recorded  on  the  same  day,  who  entered  into  the  possesion  of 
said  premises  under  said  deed.        -   *  ••   -•'  v*    •'      -    **.-:•'• 

"3.  That  said  Prederibk  8.  .Spwnt,'  Phebe^O:  SprtfUl,  his  wife, 
and  James  Brokaw,  on  tke  2d  day  of  January,  in  the  year  1867, 
granted,  bargained  and  sold  said  premises  to  Thomas  Mooney,  who 
entered  into  the  possession  of  said  premises  under  said  deed,  and 
while  he  hold  the  same  paid  the  city,  county  and  State  taxes  levied 
thereon,  added  to  the  improvements  thereon,  and  received  th^ 
rents  and  profits  thereof. 

**  4.  That  said  Thomas  Mooney,  on  the  15th  day  of  December, 
in  the  year  1868,  made  a  deed  of  gift  of  said  premises  to  his  wife, 
Emily  Mooney,  one  of  the  defendants  in  this  action,  which  deed 
vas  duly  recorded  on  said  last  named  day.  That  said  defendant 
entered  into  possession  of  said  premises  under  said  deed,  and  has 
ever  since  held  the  possession  thereof  by  herself  or  tenants,  and  re- 
ceived the  rents  and  profits  thereof,  and  paid  the  city,  county  and 
State  taxes  imposed  thereon. 

''  5.  That  said  J.  W.  Metcalf,  ou  the  13th  day  of  November,  in 
the  year  1880,  by  deed  duly  acknowledged  and  recorded,  granted, 
bargained  and  sold  the  undivided  one-half  of  the  premises  described 
in  said  complaint  to  the  plaintiff. 

*'  6.  That  the  defendants,  on  the  4th  day  of  March,  in  the  year 
1881,  ousted  the  plaintiff,  and  denied  his  title  to  the  premises  de- 
scribed  in  said  complaint,  and  in  and  to  every  part  thereof." 

The  court,  it  will  be  observed,  finds  that  the  plaintiff  was  ousted 
or  disseised  on  the  4th  day  of  March,  1881.     The  denial  of  the 
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title,  also  found,  is  either  a  mere  evidential  or  probative  fact,  hav- 
ing no  proper  place  in  a  finding  of  facts,  or  if  it  has,  is  of  the  same 
purport  with  the  fact  of  ouster  previously  found.  In  this  latter 
view,  it  is  a  mere  repetition  of  the  finding  of  ouster,  and  need  not 
be  further  noticed. 

It  is  contended  that  the  evidence  shows  that  the  disseisin  or 
ouster  of  plaintiff  by  defendants  was  at  a  much  earlier  day  ;  in  fact, 
that  the  testimony  establishes  that  the  ouster  occurred  on  the  entry 
of  Thomas  Mooney  under  the  deed  executed  to  him  on  the  M  day 
of  January,  1867  (see  finding  three),  by  Sproul  and  wife  and 
Brokaw. 

To  set  the  statute  of  limitations  in  motion  there  must  be  a  hos- 
tile possession,  open  and  notorious  or  accompanied  by  such  circum- 
stances as  are  calculated  to  make  it  notorious.  Orimm  v.  Curley^ 
•^  ....  43  Cal.  251  ;  Thompson  v.  Pioclie,  44  id.  508.  This  accords  with 
'•''  V:  .t)i?  Mfiiuitfcn-of  dissiasia,  whw^  Blackstone  defines  to  be  "awrong- 
'  "ful  j^ifttrrig  out  of  .liiijilwJfio  hith  Ac  freieiibld."  3  Bl.  Com.  169  — 
and  so,  Littleton  and  Coke.  The  definition  of  the  former  is 
''where  a  man  entereth  into  any  lands  or  tenements  where  his  en- 
trance is  not  congeable  and  ousteth  him  who  hath  the  freehold." 
Co.  Litt.  279.  Coke  defines  it  as  ''  the  putting  a  man  out  of  pos- 
session, and  ever  implieth  a  wrong."  Co.  Litt.  153.  It  must  be 
with  intent  to  usurp  the  place  of  the  true  owner,  and  put  him  out 
of  possession.  Lord  Mansfield  in  Taylor  v.  Horde,  said  that 
disseizin  at  common  law  ''signified  some  mode  or  other  of  turning 
the  tenant  out  of  his  tenure,  and  usurping  his  place  and  feudal  re- 
lation," from  which  it  followed,  that  if  the  disseisor  died  seised,  the 
descent  to  his  heir  gave  him  the  right  of  possession,  and  tolled  or 
took  away  the  true  owner's  entry.  Tat/lor  v.  Horde,  1  Burr.  60. 
This  was  said  of  actual  disseisins,  or  disseisins  in  spite  of  the  owner^ 
and  not  of  disseisins  at  the  election  of  the  owner,  which  were  allowed 
to  the  owner  for  the  sake  of  the  remedy  by  assize  of  novel  disseisin. 
This  actual  disseisin  is  the  species  of  ouster  or  dispossession  by  re- 
ference to  which  lul  verse  possession  is  defined  and  illustrated.  The 
last  class  of  disseisins  above  mentioned  need  not  be  further  noticed. 

In  fine,  we  think  that  the  authorities  justify  our  saying  that  every 
dispossession  of  the  true  owner,  whether  by  force  or  fraud,  by  violent 
or  peaceful  means,  and  an  open  or  notorious  occupation  under  claim 
of  title  in  the  person  who  disposs6ses,is  a  disseizin  or  ouster  (disseisin 
is  but  a  species  of  ouster,  see  2  Bl.  Com.)  sufficient  to  setinmotioD 
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the  statute  of  limitations  and  constitutes  an  adverse  possession, 
which  when  it  continues  for  the  period  of  time  presiTibed  by  statute 
bars  the  owner  of  his  right  to  recoyer. 

Now  the  possession  of  one  tenant  in  common  is  the  possession  of 
his  co-tenant  Such  possession  by  one  tenant  has  no  element  of 
hostility  to  the  right  of  his  co-tenant.  The  co-tenant  out  of  pos- 
session is  not  informed  by  such  possession  that  it  has  any  adverse 
character.  Such  a  possession  under  claim  of  title  adverse  to  the  co- 
tenant,  but  not  manifested  to  him  by  the  conduct  of  the  possessor  of 
a  character  to  notify  the  co-tenant  of  its  adverse  nature,  is  not  suffi- 
cient to  set  the  statute  in  operation  as  between  tenants  in  common. 
The  co-tenant  must  in  some  way  be  notified  of  the  adverse  holding, 
in  order  to  be  prejudiced  by  it.  This  may  be  by  actual  notice,  or  by 
acts  or  declarations  so  open  and  notorious  that  it  may  be  inferred 
that  the  co-tenant  had  knowledge  of  them.  This  rule  and  the  reason 
on  which  it  is  founded  is  well  stated  in  Miller  v.  Afyers,  46  Oal.  539, 
referring  to  the  tenant  out  of  possession  in  these  words  :  ''But  until 
he  has  notice,  either  actual  or  constructive  in  some  form,  that  the 
possession  of  his  cotenant  has  become  hostile,  it  will  be  deemed  in 
law  to  have  been  amicable,  notwithstanding  the  tenant  in  possession 
may  in  fact  have  been  holding  adversely.  If  the  rule  were  otherwise 
the  tenant  out  of  possession  might  be  disseised  and  lose  his  remedy 
by  the  bar  of  the  statute  of  limitations,  without  notice  that  the 
possession  of  his  cotenant  had  become  hostile.  To  avoid  this  in* 
justice,  the  law  deems  the  possession  to  have  continued  amicable 
until  the  tenant  out  of  possession  has  in  some  method  been  notified 
that  it  has  become  hostile." 

The  adverse  character  of  the  possession  must  in  every  case  be 
manifested  to  the  owner.  The  owner  must  be  notified  in  some  way 
that  the  possession  is  hostile  to  his  claim,  or  the  statate  does  not 
operate  on  his  right  See  remarks  in  opinion  in  Thompson  v.  Pioche, 
44  Cal.  517,  518;  Trustees,  etc..  Town  of  Fort  Hampton,  v.  Kirk,  84 
X.  Y.  220  ;  8.  c,  38  Am.  Rep.  505  ;  Culver  v.  Rhodes,  87  N.  Y. 
354  ;  AbeXl  v.  Harris,  11  Gill.  &  J.  371,  per  Dorset,  J.  As  was  said 
in  the  case  cited  from  84  N.  Y,  per  Andrews,  J,  "the  object  of 
the  statute  defining  the  acts  essential  to  constitute  an  adverse  pos- 
session is  that  the  real  owner  may  by  unequivocal  acts  of  the  disseisor 
have  notice  of  the  hostile  claim  and  be  thereby  called  upon  to  assert 
his  legal  title."  Hence  an  open  and  notorious  occupation  with 
hostile  intent  is  a  necessary  constituent  of  an  adverse  possession. 
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Neither  a  hostile  intent  without  snch  oocnpation,  nor  such  occupa- 
tion without  hostile  intent,  is  sufficient.  The  case  of  tenants  in 
common  is  no  exception  to  this  rule.  The  evidence  required  is  of  a 
different  character^  from  the  legal  character  of  the  tenure,  tenants 
in  common  being  seized  per  my  et  per  tout  and  the  actual  occupation 
of  one  tenant  of  the  entire  tract  having  no  element  of  hostility  to 
his  cotenant  Such  occupation  with  user  of  the  land  for  husband  ry, 
or  of  any  kind,  is  reconcilable  with  right  and  in  harmony  with  the 
legal  aspects  of  the  tenure.  Hence  there  must  be  some  conduct  of 
the  occupying  tenant,  evidenced  by  acts  or  declarations  or  both,  in 
its  nature  and  essence  hostile  to  the  title  of  the  tenant  out  of  pos- 
session, and  imparting  knowledge  of  such  hostility  to  the  latter  to 
affect  his  right.     Portis  v.  HiUy  3  Tex.  278. 

The  important  question  here  is,  does  the  evidence  show  an  ouster 
prior  to  the  date  at  which  it  is  found,  and  an  adverse  possession  of 
sufficient  duration  to  bar  the  plaintiff's  action  ? 

The  facts  found  are  set  forth  above,  together  with  the  further  fact 
not  proved,  that  Emily  Mooney  paid  the  taxes  during  the  whole  time 
that  she  was  in  possession.  We  do  not  say  this  payment  of  taxes 
was  proved,  because  the  bill  of  exceptions  shows  that  the  offer  was 
made  to  prove  it,  and  it  was  ruled  out,  except  as  to  the  fact 
of  payment  since  March,  1878,  when  the  proviso  to  section  325  of 
the  Code  of  Oivil  Procedure  went  into  operation.  The  payment  of 
taxes,  it  sidems,  is,  under  the  circumstances  of  this  case,  competent 
evidence,  along  with  the  other  &cts  admitted,  to  show  the  char- 
acter of  the  holding  by  the  party  in  possession,  that  it  was  adverse 
and  under  claim  of  title.     Keyeer  y.  Evans,  30  Penn.  St.  509. 

The  evidence  shows  the  entry  by  Thomas  Mooney  under  a  deed 
executed  to  him  by  Sproul  and  wife,  and  Brokaw,  conveying  the 
whole  premises,  which  deed  was  duly  recorded  soon  after  its  exe- 
cution. This  is  strong  evidence  of  an  ouster  or  disseisin.  It 
bears  the  appearance  of  a  declaration  by  the  grantee  that  his  entry 
under  the  deed  is  for  himself  exclusively,  and  not  for  another,  that 
he  enters  in  his  own  exclusive  right  In  Preecott  v.  Nevers^  4 
Mas.  330,  Judge  Stoby,  in  discussing  the  subject  of  the  ouster  of 
one  tenant  in  common  by  another,  used  this  language :  "  I  take 
the  principle  of  law  to  be  clear,  that  where  a  person  enters  into 
land  by  a  recorded  deed,  his  entry  and  possession  are  referred  to 
such  title  ;>  and  that  he  is  deemed  to  have  a  seisin  of  the  land 
co-extensive  with  the  boundaries  stated  in  his  deed,  where  there 
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is  no  open  adverse  possession  of  the  land  so  described  in  any  other 
l)er8on."  This  was  said  in  1827.  Afterward,  at  the  January 
term,  1845,  of  the  Supreme  Court  of  the  United  States,  the  same 
learned  jurist,  delivering  the  opinion  of  the  court  in  Clymer^s 
Lessee  v.  DawhinSy  3  How.  690,  expressed  himself  thus  :  '^In  the 
case  of  the  Lessee  of  Clarke  v.  Courfney,  5  Pet.  319,  354,  this 
court  also  held,  that  when  a  person  enters  into  land  under  a  deed 
or  title,  his  possession  (in  the  absence  of  all  other  qualifying  or 
controlling  circumstances)  is  construed  to  be  co-extensive  with  his 
deed  or  title  ;  and  although  the  deed  or  title  may  turn  out  to  be 
defective  or  void,  yet  the  true  owner  will  be  deemed  disseised  to 
the  extent  of  the  boundaries  of  such  deed  or  title."  The  learned 
justice  cites  several  other  cases  '' affirming  the  same  doctrine," 
viz.  :  Green  v.  Liter,  8  Cr.  229,  230  ;  Barr  v.  Gfraiz,  4  Wheat.  213, 
223 ;  Society  for  Propagating  the  Gospel  v.  Toton  of  Pawlet,  4 
Pet  480,  504,  506 ;  Blighfs  Lessees  v.  Rochester,  7  Wheat.  535. 
See  also  Bradstreet  v.  ffuntingtofi,  5  Pet.  439 ;  Clapp  v. 
Bramagham,  9  Cow.  531,  532,  533  ;  Culler  v.  Motzer,  13  Serg.  &  R. 
358 ;  15*  Am.  Dec.  604;  Wright  v.  Saddler,  20  N.  Y.  329,  330 ; 
Alexander  v.  Kennedy,  19  Tex.  496. 

In  Culler  v.  Motzer,  13  Serg.  &  B.  858,  it  was  held  where  the 
very  point  was  in  judgment  that  possession  of  land  by  a  purchaser, 
under  deed  of  an  entire  lot,  is  adverse  to  the  rightful  owner, 
though  tenant  in  common  with  the  grantor.  There  are  numerous 
<yther  cases  to  the  same  eflfect.  Home  v.  ffoweU,  46  6a.  9 ;  Cain 
V.  Pitrlaw,  47  id.  674  ;  Gill  v.  Fauntleroy's  Heirs,  8  B.  Monr.  186  ; 
Long  V.  Stapp,  49  Mo.  508;  Warfield  v.  Lindell  30  id.  282; 
s.  c,  38  id.  578 ;  Lapeyre  v.  Paul,  47  id.  590  ;  Gray  v.  Bates,  3 
Strob.  500 ;  Bogardus  v.  Trxnity  Churchy  4  Paige,  178 ;  Bigelow  v. 
Jones,  10  Pick.  162 ;  Goetoey  v.  Urig,  15  111.  242 ;  Hinkley  v. 
Green,  52  id.  230-233 ;  Tdwnsend  £  Pastor's  case,  4  Leon.  32 ; 
Reed  v.  Taylor,  5  Barn.  &  Adol.  575  ;  Parker  v.  The  Proprietors, 
tic,,  3  Mete.  101 ;  Thomas  v.  Garvan,  4  Dev.  223 ;  25  Am.  Dec.  708; 
Cloudy.  Webb,  4  Dev.  290 ;  Subbardv.  Wood,  1  Sneed,  286 ;  Weisin- 
ger  v.  Murphy,  2  Head,  674;  Kinney  v.  Slatterly,  51  Iowa,  353; 
Abemathie  v.  Con.  Virginia  Mining  Co.,  16  Nev.  260 ;  Caperton  v. 
Gregory,  11  Oratt.  505. 

The  deed  to  Mooney  (its  character  is  stated  above)  was  recorded, 
and  Mooney  entered  under  it  into  a  lot  within  the  city  of  San  Fran- 
cisco, described  in  the  complaint  as  being  twenty-three  by  ninety  feet. 

[Omitting  details  of  evidence.] 
Vol.  XLIX  — 14 
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Each  one  of  these  elements  is  established  by  the  CTidenoe. 
(1)  There  was  open  and  notorious  occupation  by  Mrs.  Mooney  and 
her  husband.  Mrs.  Mooney  and  her  husband  were  in  possession 
when  the  deed  was  made  to. the  former  in  December,  1868.  They 
lived  there  for  several  months.  Mrs.  Mooney  took  possession  in 
December,  1808.  Her  husband  added  to  the  house,  taiaei  it  to  a 
two-story  house.  Mrs.  Mooney  has  let  the  house  during  this 
period  to  several  tenants,  and  a  tenant  has  occupied  the  house 
during  nearly  the  whole  period.  She  has  made  repairs  on  the 
house,  improved  it  at  a  cost  of  from  $1,800  to  $2,000,  received  the 
rents  of  the  property,  paid  taxes  and  assessments,  has  never 
accounted  to  any  one,  and  no  one  ever  demanded  an  account  or  to 
be  let  into  possession  until  within  a  short  time  before  the  suit  waa 
brought.  The  deeds  under  which  she  claims  and  herself  and  her 
husband  entered  were  recorded  soon  after  made.  Her  acts  of 
ownership  and  those  of  her  husband  were  unequivocal  and  open  to 
the  observation  of  all,  and  during  this  period  Metcalf,  the  dleged 
tenant  in  common,  lived  near  enough  to  the  city  to  have  reached  it 
in  less  than  twelve  hours,  and  had  full  opportunity  of  observing  the 
condition  of  the  lot,  the  change  of  possession  from  Brokaw,  his 
cotenant,  so-called,  or  that  a  person  other  than  Brokaw  was  in 
possession,  its  occupation  by  tenants,  and  of  ascertaining  all  the 
above-mentioned  facts,  which  facts  a  man  ordinarily  regardful  of 
his  interests  would  have  made  himself  acquainted  with.  The  pos- 
session of  other  persons  than  Brokaw  was  enough  to  put  Metcalf 
on  inquiry,  according  to  the  rule  in  Fair  v.  Stevenot,  29  Cal.  486. 
If  he  had  inquired  he  would  have  discovered  the  hostile  character 
of  the  possession.  This  means  of  notice  constituted  notice.  See 
Smith  V.  YuUy  31  Cal.  184 ;  PeU  v.  McElroy,  36  id.  272.  (2)  The 
hostility  of  the  plaintiff's  claim  of  title  is  evident  from  the  above 
facts,  for  the  character  of  the  possession  may  be  evidenced  by  acta 
as  well  as  words.  Independent  of  the  entry  of  Mooney  and  wife 
under  the  deeds  of  the  whole  lot,  such  acts  indicate  the  adverse 
chai-acter  of  the  holding.  With  the  deeds  we  cannot  see  that  there 
can  be  any  doubt  about  it. 

I  Minor  matters  omitted.] 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  triaL 

Judgment  reversed. 

Mybick  and  Shabpstbiit,  JJ.,  concurred. 

Hearing  in  banc  denied. 
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Obb  Fbllows'  Mutual  aid  Association  of  San  Frakoi800 

.Y.  Jambs. 

(tt  Cat.  608.) 

Q|lMf — i/  corporation — liabUUy  for  moneff  ttoten. 

The  secretary  of  a  corporation,  bound  to  receive  its  moneys  and  pay  them 
over  to  the  treasurer,  is  liable  for  such  moneys  stolen  from  him  If  he  failed 
to  uae  recMonable  diligence  in  paying  them  over. 

ACTION  on  a  bond.     The  opinion  states  the  case.    The  defend* 
ant  had  judgment  below. 

/.  F.  Cawdery^  for  appellant. 
R.  Thompson^  for  respondent 

Thobnton,  J.  This  is  an  action  upon  a  bond  for  $5,000  exe- 
cuted by  the  defendants  to  the  plaintiff,  with  this  stipulation,  that 
whereas  Wallace  T.  James  has  been  elected  secretary  of  the  Odd 
Fellows'  Mutual  Aid  Association  for  the  year  commencing  on  the 
5th  day  of  February,  1878,  and  until  his  successor  shall  have  been 
duly  elected  and  qualified,  now  if  the  said  James  ''shall  in  all 
respects  fully,  faithfully,  well  and  truly  perform  all  the  duties  of 
his  said  trust  according  to  the  constitution,  by-laws,  rules,  and 
regulations  of  said  association,  and  at  the  end  of  his  official  term 
surrender  all  books,  papers,  money,  or  sureties  "  {sic)  belonging  to 
or  appertaining  to  his  office,  to  such  person  or  persons  as  said  asso- 
ciation may  direct,  then  the  bond  was  to  be  void,  otherwise  not. 

The  breach  of  the  bond  assigned  in  the  complaint  is  the  failure 
of  James  to  pay  over  to  the  treasurer  of  said  corporation  the  sum 
of  $1,455.25,  moneys  of  the  corporation  received  by  him  (James) 
as  secretary,  while  he  was  in  office  as  such,  m  the  year  1878,  and 
before  the  15th  of  August  in  that  year,  which  payment  to  the 
treasurer  it  was  his  duty  to  make,  under  the  by-laws,  rules,  and 
regulations  of  the  corporation.  It  is  further  averred  that  the  cor- 
poration, by  its  treasurer,  demanded  of  James  the  payment  of  the 
sum  of  money  mentioned,  which  he  refused  to  pay  to  him,  and 
that  it  has  never  been  paid.  None  of  the  allegations  of  the  com- 
plaint are  denied  by  the  answer,  except  as  hereinafter  stated,  but' 
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the  defendants  set  tip  in  defense  that  the  corporation  was  condact- 
ing  and  carrying  on  its  business  in  a  building  known  as  the  lOdd 
Fellows'  Hall  Building  in  the  city  of  San  Francisco,  that  James,  a^ 
secretary,  was  required  by  the  association  to  occupy  and  do  the  busi- 
ness of  the  corporation  it  its  office  during  all  the  times  mentioned 
in  the  complaint,  that  the  corporation  furnished  its  office  with  an 
iron  safe  for  the  purpose  of  safely  keeping  its  books,  papers,  and 
Inoneys;  that  in  the  usual  and  ordinary  manner  of  doing  the  busi- 
ness of  the  corporation,  the  secretary  (James)  was  accustomed  to 
and  did  receive  the  funds  of  the  corporation  as  the  same  were  paid 
in  from  time  to  time,  and  deposit  them  in  the  safe  above  men- 
tioned; that  it  was  the  usual  and  ordinary  way  of  conducting  the 
said  business  for  James,  the  secretary,  to  allow  the  said  funds  to 
remain  in  the  safe  until  the  treasurer  of  the  corporation  called  to 
receive  them,  that  James  did  receive  the  sum  of  money  mentioned 
in  the  complaint,  and  as  was  his  usual  custom  and  the  custom  of 
doing  business,  placed  the  same  in  the  safe  aforesaid;  that  after 
this  money  had  been  deposited  in  the  safe,  and  before  the  treasurer 
ciiilled  for  or  made  any  demands  for  it  or  any  part  of  it,  some  per- 
son or  persons  unknown,  in  the  night  time,  broke  open  the  safe, 
and  stole  and  carried  away  the  money,  without  the  knowledge  or 
consent  of  James,  and  without  any  neglect  or  default  on  his  part 
The  defendants  further  aver  that  James,  in  all  things  and  at  all 
times,  faithfully  performed  all  the  duties  of  his  trust  according  to 
the  constitution,  by-laws,  ''and  usages  of  the  said  association"; 
that  at  the  time  the  treasurer  made  the  demand  on  him  he  did  not 
have  the  sum  of  money  mentioned,  and  that  it  was  not  his  duty 
to  pay  over  this  money,  or  any  part  of  it,  to  the  treasurer,  or  in 
any  way  reimburse  the  corporation  ''for  the  said  loss  or  any  part 
thereof.*' 

We  think  it  best  to  insert  here  the  findings  of  the  court  below  as 
to  the  facts  of  the  case,  which  are  as  follows  : 

"  That  the  defendants  made,  executed  and  delivered  the  bond 
attached  to  the  complaint  at  the  time  alleged ;  that  by  the  oonstita- 
tion,  by-laws,  rules  and  regulations  of  said  association  mentioned 
in  the  condition  of  said  bond,  the  secretary,  Wallace  T.  James,  was 
required  to  keep  all  the  books  of  account  of  the  association,  to 
receive  all  the  moneys  of  the  association,  giving  his  receipt  for  the 
same ;  to  pay  over  all  moneys  in  his  possession  belonging  to  the 
association  to  the  treasurer,  taking  his  receipt  therefor ;  to  write 
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and  send  all  notices  and  communications  called  for  by  the  rules  of 
the  association  to  its  members,  to  malce  a  written  report  of  the 
transactions  and  condition  of  the  association  at  the  annual  meeting 
in  each  year,  and  at  such  other  meetings  a^  the  board  of  directors 
or  association  should  direct ;  that  there  were  no  other  duties  which 
the  secretary  was  required  to  perform,  and  that  the  said  bond  was 
given  for  the  performance  of  these  duties,  and  these  only ;  that 
there  was  no  contract  or  undertaking  whatever  by  which  the  said 
James  undertook  or  agreed  to  be  the  insurer  of  moneys  or  goods  in 
his  charge,  or  received  by  him  as  secretary ;  but  that  his  under- 
taking, with  reference  to  the  custody  of  the  moneys  received  by 
him  as  secretary,  was  to  keep  them,  under  the  direction  of  the  asso- 
ciation and  in  the  place  and  manner  directed  by  the  association  ; 
that  said  James  was  furnished  by  the  association  with  an  office,  in 
which  was  a  safe  for  the  purposes  of  the  transaction  of  business, 
and  the  custody  of  money  and  other  valuables ;  that  during  the 
continuance  of  his  term  of  office  the  said  James  received  money  to 
the  amount  of  $1,455.25,  and  deposited  the  same  in  the  said  safe 
furnished  by  the  said  association  ;  that  while  in  said  safe  and  during 
the  night  of  August  6, 1877,  the  said  office  was  broken  into  and 
said  money  stolen  by  some  unknown  person,  without  the  knowledge, 
agency  or  assent  of  said  James. 

'<  And  the  court  finds  as  a  fact  that  the  said  James  was  not  guilty 
of  any  negligence  in  the  custody  or  care  of  said  money,  but  that  he 
faithfully  jierformed  all  the  duties  of  his  said  office  ;  that  he  failed 
to  pay  over  said  $1,455.25,  solely  because  the  same  was  stolen  from 
him  as  above  found  ;  that  the  said  safe  and  office  was  not  a  fit  or 
proper  place  for  the  keeping  of  said  money,  but  that  it  was  the 
place  provided  by  the  association  for  the  purpose,  and  that  the  fact 
that  it  was  not  a  proper  place  for  the  keeping  of  said  money  was 
known  to  the  association  at  all  times  previous  to  the  robbery  above 
mentioned/' 

Judgment  passed  for  defendants  following  the  conclusions  of  law 
arrived  at  by  the  court 

The  court  below  treated  the  case  as  one  for  the  custody  and  safe- 
keeping of  moneys  by  the  secretary,  which  it  clearly  is  not,  any 
further  than  this  :  that  he  was  to  keep  the  money  for  such  reason- 
able time  as  was  required  for  him  to  deposit  it  with  the  treasurer. 
There  is  no  such  contract  on  the  part  of  the  defendant.  The  con- 
tract of  defendant  as  shown  by  the  bond,  which  was  admitted  as  set 
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forth  by  the  complaint  and  a8  found  by  the  courts  was  to  reoeiye 
the  moneys  of  the  association  and  pay  them  over  to  the  treasorer, 
taking  his  receipt  for  the  same. 

[Omitting  review  of  eridence.] 

The  engagement  of  the  defendant  James,  as  shown  by  the  bondi 
was  in  all  respects  '^fnlly,  faithfully^  well  and  truly,  to  perform  all 
the  duties  of  his  said  trust  according  to  the  constitution,  by-laws, 
rules  and  regulations  "  of  the  association  ;  and  as  we  have  stated 
above,  his  duty  as  to  the  moneys  was  to  receive  all  the  moneys  of 
the  association,  giving  his  receipt  for  them  and  pay  them  over  to 
the  treasurer,  taking  his  receipt  therefor.  This  is  the  proper 
meaning  of  the  bond  in  regard  to  the  moneys.  He  was  no  custodian 
or  bailee  of  the  moneys  further  than  as  set  forth  above.  He  was 
such  bailee  for  such  time  as  was  requisite  in  the  use  of  due  and 
proper  diligence  under  the  circumstances  to  get  the  money  to  the 
treasurer  and  pay  it  over  to  him.  James  was  a  paid  officer,  receiving 
a  salary  of  $100  a  month,  and  his  engagement  as  to  diligence  in  the 
brief  period  that  the  money  should  remain  in  his  possession  was 
that  of  a  good  and  trustworthy  business  man  in  attending  to  his 
own  affairs.  He  engages  to  use  this  diligence  in  keeping  the  money 
and  paying  it  over.  The  degree  of  diligence  to  be  employed  most 
have  regard  to  the  circumstances,  of  course. 

In  the  case  before  us  the  moneys  lost  were  allowed  to  accumulate 
for  more  than  a  month.  It  was  the  secretary's  duty  to  pay  over 
within  a  reasonable  time.  His  diligence  should  have  been  spurred 
by  the  fact  that  the  treasurer  was  the  officially  appointed  custodian 
of  the  moneys,  and  he  (the  secretary)  was  not.  Under  the  circnm- 
atances  before  us  in  this  case,  he  was  bound  to  pay  over  in  our 
opinion  on  the  day  he  received  the  money  if  practicable,  at  furthest 
on  the  day  after  he  received  it.  This  he  did  not  do,  but  allowed 
the  money  to  accumulate  and  it  was  stolen.  This  was  a  breach  of 
his  engagement  under  the  bond,  and  rendered  him  and  the  other 
defendants  liable.  It  may  be,  that  if  while  keeping  the  money 
during  the  brief  time  he  was  allowed  to  keep  it,  and  exercising 
proper  care  in  keeping  it,  he  had  lost  it  by  robbery  accompanied  by 
violence  which  overcame  him,  or  if  while  taking  the  money  in  the 
exercise  of  due  and  proper  care  to  the  treasurer,  he  was  violently 
robbed  of  it,  against  his  will  and  consent,  he  might  be  excused. 
Such  was  the  case  of  Walker  v.  Bnitsh  Guarantee  Associaiion,  18 
Q.  B.  277,  which  was  an  action  by  the  trustees  of  a  building  society 
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under  an  act  of  Parliument,  against  the  suroticd  of  one  Jones,  the 
treasurer  of  the  society^  on  a  covenant  whereby  it  Wiis  stipulated 
that  Jone^  would  faithfully  discharge  the  duties  of  tresisurer,  duly 
obey  the  directions  of  the  trustees  in  relation  to  such  duty^  and 
pnnctaally  account  to  the  trustees  for  all  moneys,  etc.,  received  by 
him  as  treasurer.  One  of  the  directions  of  the  society  in  regard 
to  the  treasurer's  duties  was  that  he  should  pay  over  the  moneys  to 
the  bankers  of  the  society  within  a  given  time.  The  breach 
assigned  was  that  Jones  did  not  pay  over  the  money  to  the  bankers 
or  at  alL  The  defendants  pleaded  four  pleas.  The  fourth  plea 
which  was  the  one  on  which  the  case  turned  and  was  decided,  wafl 
that  Jones  had  recoived  the  money,  and  before  the  time  that  he 
ought  to  have  paid  or  could  have  paid  it  to  the  bankers  of  the 
society,  he  was,  without  any  act  or  default  or  negligence  or  want 
of  due  and  proper  care  on  his  part,  robbed  by  violence  of  the  money, 
by  which  he  was  prevented  from  paying.  There  was  a  verdict  for 
the  plaintiffs  on  three  of  the  pleas,  and  on  the  fourth  verdict  passed 
for  the  defendant.  There  was  a  motion  for  judgment  for  plaintiffs 
non  obstante  veredicto,  which  brought  up  the  sufficiency  of  the  plea. 
The  court  denied  the  motion,  and  per  Campbell,  C.  J.,  said: 
^*  The  plea  avers,  that  after  he  received  the  moneys,  and  before  the 
time  when  he  ought  to  have  paid,  or  could  have,  paid,  the  same  to 
the  bankers,  he,  without  any  default  or  negligence  or  want  of  due 
care  on  his  part,  wafl  robbed  by  violence  of  the  whole  of  the  said 
moneys,  by  the  same  being  feloniously  and  violently  stolen  and  car- 
ried away  from  his  person;  and  thereby  he  was  unavoidably,  and 
without  any  act  or  default  of  his,  prevented  from  paying  the  said 
moneys  to  the  bankers  of  the  society.  This  plea  (found  to  be  true) 
aDeges  a  loss  of  the  moneys  by  irresistible  violence;  and  the  general 
doctrine  is  not  denied,  that  if  the  subject-matter  bailed  be  lost  by 
vis  major^  which  we  translate  irresistible  violence,  the  bailee  is  dis- 
charged.'' 

The  defense  was  here  sustained  on  account  of  the  diligence  of 
the  treasurer.  He  was  doing  his  best  to  comply  with  his  engage- 
ment and  was  prevented  by  the  vis  major.  If  he  had  been  dilatory 
in  taking  the  money  to  the  bankers,  it  cannot  be  supposed  that  the 
court  would  have  sustained  his  defense. 

There  is  here  nothing  like  robbery  nor  violence,  nor  inevitable 
sceident,  nor  vis  major,  to  excuse  defendant,  but  a  case  where  the 
money  has  been  lost  by  the  want  of  care  and  prudence  on  the  part 


112  CALIFORNIA. 


Odd  Fellows'  Mataal  Aid  Aasodation  of  San  Francisco  v.  James. 


qf  James,  which  his  contract  bound  him  to  use,  and  he  and  his 

i^UFeties  are  liable.    In.  the  case  of  the  act  of  Gk)d,  or  inevitable 

iK^ident^  or  casus  (as  the  eirilians  call  the  act  of  Ood  or  inevitable 

accident),  Whart  Neg.,  §§  114,  115, 116,.  117,  etc.,  or  vis  majors 

the  defendant  is  not  ezcased  when  the  injary  or  damage  might 

have  been  avoided  by  the  exercise  of  due  care  and  prudence  on  the 

part  of  defendant,  as  is  illustrated  in  many  cases.     See  Polack  v. 

Pioche,  35  Oal.  423;  Chidesisr  v.  Gonsol.  Ditch  Oo.y  59  id.  202, 203; 

Holladay  v.  Kennard,  12  WaU.  254^  case  of  common  carrier,  and 

City  of  Philadelphia  v.  Oilmartin,  71  Penn.  St  140;  Whart.  Neg<^ 

§123. 

Judgment  and  order  leversed,  and  cause  remanded  for  a  new 

triaL 

Beversed  and  remanded. 

Mtbiok  and  Shabpsthh,  JJ.,  concnrred. 
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Smith  v.  Sivhoits. 

t 

(lOBPenn.  St. ».)  ' 

'       MkfMjpai  earparation  —  nuiMnee ^ ditehin street  —  eaniraeior, 

A  diteh  dng  in  a  street  of  a  borough^  to  lay  a  water-pipe  from  a  spring  to  a 
.  dwi^lUilg-hoaae,  by  antboritj  of  a  municipal  license,  is  not  necessarily  a 
pab^c  nuisance,  rendering  tbe  licensee  liable  for  tbe  neg^gence  of  an  indo^ 
.  pendent  contractor  in  performing  tbe  work.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
tlie  point.     The  plaintiff  had  judgment  below. 

'  BlaiesUe,  Davies  and  W,  M,  Post,  for  plaintiff  in  error. 

■'  McCottwn  and  Watson,  for  defendant  in  error. 

GfOBDOK,  J.  This  case  presents  two  main  questions  for  our  con^ 
sideration  and  resolution,  and  these  being  determined,  all  others 
raised  by  the  assignments  may  be  passed  as  of  minor  conse-; 
qnence.  ^Was  the  digging  of  the  ditch  in  the  public  street  of  the^ 
borough  of  Susquehanna  a  nuisance  per  m  f  If  not,  if  it  was  sucl^ 
a  necessary  work  as  was  properly  licensable  by  the  borough  council^ 

«  See  CrandoS  ▼;  XoonXt,  M  Vt^  664. 

YquXLIX— U 
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then,  as  the  second  question,  was  the  defendant  chargeable  with  the 
negligence  of  his  contractor  who  had  charge  of  the  work  ?  It  U 
certainly  true  that  if  the  premise  assumed  by  the  court  below  be 
correct  the  conclusion  adopted  by  it  follows  as  a  matter  of  course. 
If  the  ditch  dug  for  and  at  the  instance  of  Dr.  Smith  was  a  public 
nuisance,  then  he  and  all  engaged  ia  sinking  it  were  responsible  for 
all  damajges  resulting  from  it,  and  the  doctrine  of  respondeat 
superior  i^.out  of  ^e  pasCr  But  we  do  not  thijik  it  wjbs  per  Ma 
nuisance  ;  such  a  work  that  the  borough  council  had  no  power  to 
permit.  This  ditch  was  dug  for  the  purpose  of  laying  a  pipe  for 
the  conveyance  of  water  from  a  spring  to  one  of  the  defendant's 
houses  on  Willow  street.  Water  is  one  of  those  prime  necessaries 
without  which  people  cannot  ,live,  and  the  public  streets  of  towns 
and  cities  have,  froiii  time  immemorial,  been  used  as  a  means  for 
its  production  or  conveyance.  Formerly  it  was  very  common  for 
the  citizens  of  the  various  fiiunicipalities  to  sink  wells  for  this  pur- 
pose on  the  public  thoroughfai'es,  and  this,  as  was  said  by  Chief 
Justice  OiBSOJsr,  in  Barter  y.  Commonwealth,  3  P.  &  W.  253,  was 
by  sufferance  and  in  subjection  to  the  corporate  franchise.  In 
these  days,  when  water-works  are  common  to  all  the  larger  towns, 
pipes  are  laid  in  the  streets  from  which  the  water  supply  is  drawn 
both  for  public  and  private  uses,  and  although  the  right  thus  to  lay 
pipes  is  usually  accorded  to  a  corporation,  it  by  no  means  follows 
that  it  might  not  be  done  by  private  persons  acting  under  municipal 
authority.  Necessity,  as  was  held  in  the  c^se  of  the  Commonwealth 
V.  Passmore,  1  S.  &  B.  217,  justifies  many  actions  which  would 
otherwise  be  nuisances.  No  one  has  the  right  to  throw  wood  or 
«tones  in  the  street  at  his  pleasure,  nevertheless,  as  building  is 
necessary,  building  materials  may  be  laid  therein  for  a  reasonable 
time  and  in  a  convenient  manner.  So  may  a  merchant  occupy  the 
street  with  his  goods ;  in  like  manner  may  the  common  highways 
be  temporarily  opened  for  the  purpose  of  building  vaults  under 
them,  or  under  like  regulations,  private  drains  may  be  connected 
with  the  common  sewers  or  gutters,  or  houses  and  other  buildings 
with  the  streets,  by-alleys,  door-steps,  and  the  like.  By  such 
things  as  these  and  many  others,  which  are  justified  by  necessity  or 
custom,  may  public  highways  be  occupied  temporarily  or  perma- 
nently, and  it  would  be  strange  indeed  if  in  the  face  of  all  this 
array  of  precedents  a  private  citizen,  acting  under  municipal 
license,  could  not,  without  committing  a  public  nuisance,  lay  a 
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water-pipe  along  a  street  to  his  house.  Such  strictness  aa  this 
would,  in  some  of  our  county  Tillages,  deprive  the  inhabitants  of 
their  water  supply  altogether,  and  would,  in  many  other  in- 
stances serioualy  interfere  with  the  business  and  comfort  of  our 
people. 

From  considerations  of  this  kind  we  are  compelled  to  dissent 
from  the  ruling  of  the  court  below  on  this  question  of  nuisance  and 
to  hold,  on  the  contrary,  that  the  digging  of  the  trench,  complained 
of  in  this  case,  under  the  license  of  the  borough  council,  was  not 
nieh  an  act  as  of  itself  rendered  the  parties  engaged  in  it  guilty  ot 
a  public  wrong. 

Haying  arriTed  at  this  conclusion,  the  question  that  next  presents 
itself  is  that  involTing  the  responsibility  of  the  defendant.  If  how- 
ever the  testimony  of  Jonas  Florence,  the  contractor,  is  to  be 
believed.  Dr.  Smith  was  not  his  responsible  superior.  Florence 
undertook  the  whole  job  for  the  compensation  of  $25,  and  the 
defendant  had  nothing  to  do  except  furnish  the  pipe  and  the  box 
in  which  it  was  to  be  inclosed.  With  Florence,  in  the  execution 
of  this  contract,  he  could  no  more  interfere  than  he  could  about  a 
job  in  which  he  had  no  interest.  He  might  advise  but  the  con- 
tractor could  receive  or  reject  that  advice  as  he  saw  fit ;  he  might 
put  a  fence  around  the  ditch  whilst  in  process  of  construction,  and 
Florence  might  treat  it  as  an  obstruction  and  remove  it  In  other 
words.  Dr.  Smith  could  not  control  the  execution  of  the  contract. 
He  was  entitled  to  a  finished  job,  but  it  was  not  his  business  to  see 
to  or  regulate  the  manner  of  its  doing.  The  case  is  evidently  gov- 
erned by  Harrison  v.  Collins,  86  Penn.  St.  153  ;  8.  c,  27  Am. 
Bep.  699  ;  wherein  it  is  said,  by  Mr.  Justice  Mbrcur  :  *'  If  one 
renders  service,  in  the  course  of  an  occupation,  representing  the  will 
of  the  employer  only  as  to  the  result  of  the  work  and  not  as  to  the 
means  by  which  it  is  accomplished,  it  is  an  independent  employ- 
ment." But  certainly,  in  the  case  under  consideration,  Florence 
was  the  subordinate  of  the  defendant  in  nothing  but  the  design, 
whilst  in  every  thing  which  pertained  to  the  execution  of  the  work 
he  was  the  chief  and  only  director  and  executor,  and  it  hence  fol- 
lows that  for  his  negligence  the  court  ought  not  to  have  held  the 
defendant  responsible. 

We  therefore  think,  without  particularizing  as  to  the  assignments 
<d  error,  the  court  should  have  instructed  the  jury  that  if  they 
believed  the  uncontradicted  evidence  on  the  part  of  the  defendant, 
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88  to  the  character  of  hia  contract  with  Florence,  the  plaintiffs  were 
not  entitled  to  their  Terdict. 
The  judgment  of  the  coart  below  is  reversed  and  a  new  venire 

awarded. 

Judgment  rev&rsed. 

T&UKKBYi  J.,  dissented. 


Thompsokv.  Allek. 

(lOSPeDD.  St.  44.) 
Marriage  —  eanveyance  bg  husband  to  it{fe. 

I 

A  Toluntarj  deed  of  land  direct  ttom  husband  to  wife,  made  in  good  faith,  the 
husband  not  being  in  debt,  will  be  sustained  as  against  a  subsequent  creditor 
of  the  husband,  although  it  was  all  the  land  he  owned  and  a  large  proportion 
of  all  his  property.* 

EJECTMENT.     The  head-note  shows  the  case.     The  defend- 
ant had  judgment  below. 

Rodney  A.  Mercury  for  plaintiff  in  error. 
Williams  and  Angle,  for  defendants  in  error. 

Mbbcur,  C.  J.  It  is  true  a  deed  from  a  husband  directly  to  his, 
wife  is  a  nullity  at  common  law.  Under  modem  legislation  and 
the  application,  of  equitable  principles,  a  wide  departure  has  been 
made  from  the  common  law,  in  respect  to  the  ability  of  a  wife  to 
acquire  and  hold  property.  Her  right  of  acquisition  and  power  of 
control  is  not  restricted  to  property  obtained  from  one  not  her 
husband.  When  not  in  fraud  of  creditors  of  the  husband  a  con- 
veyance from  him  directly  to  his  wife  may  be  sustained  on  equitable 
principles:  Coates  \.  Gerlach,^  Penn.  St.  43  ;  Towneendy.  May- 
nard,  45  id.  198 ;  Pennsylvania  Salt  Manufacturing  Co.  v.  Neel, 
54  id.  9  ;  Rose  v.  Latshaw,  90  id.  238. 

A  husband  may  not  only  convey  directly  to  his  wife  for  a  valu- 
able consideration,  but  he  may  also  convey  to  her  as  a  gift  when 

not  prejudicial  to  his  creditors. . 

"i^  WarUek  v.  White  (86  N.  C.  189),  41  Am.  Rep.  458. 
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The  main  effort  here  appears  to  have  been  to  sufitain  the  con- 
Teyance  as  a  sale  and  purchase  for  a  valuable  consideration.  Con- 
ceding that  the  subsequent  failure  of  consideration  which  led  to 
the  conyeyance  weakens  this  branch  of  the  defense^  yet  if  the  con* 
Teyance  can  be  sustained  without  the  aid  of  the  original  transac- 
tion, it  may  be  yalid  as  a  gift. 

This  conveyance  is  attacked  by  one  who  was  not  a  creditor  of  the 
husband  when  it  was  made.  The  evidence  does  nut  show  that  he 
was  indebted  to  any  person  at  that  time.  The  debt  under  which 
the  plaintiff  claims  was  contracted  more  than  a  year  thereafter. 
When  the  deed  was  made  he  had  no  creditor  to  defraud.  The 
jury  have  found  that  it  was  made  in  good  faith  with  no  intention 
to  hinder,  delay  or  defraud  future  creditors,  on  debts  arising  from 
hazardous  undertakings.  Under  these  facts  he  had  a  right  to 
convey  the  land  as  a  gift  to  his  wife.  She  took  and  may  hold  it 
against  the  claims  of  all  creditors  who  were  neither  defrauded  nor 
intended  to  be  defrauded  by  the  conveyance.  It  matters  not  that 
this  land  was  all  the  real  estate  he  owned,  and  a  large  proportion  in 
value  of  all  his  property.  The  conveyance  being  under  seal  implies 
consideration.  The  assertion  of  title  by  the  wife  against  the  sub- 
sequent creditors  of  her  husband  is  no  evidence  of  fraud  in  her  prior 
acquisition  of  the  property.  The  case  was  well  tried  and  we  dis- 
cover no  error  in  the  record. 

Judgment  affirmed. 


MULDOOKV.   RiOKST. 

(lQ8Peim.8t.ua) 

MOittaHi  wnmouHon^doei  not  He  wUhout  arreti  of  poino%  or  deUMom  of 

prop&rtiff, 

n  IJFFIOIBNTLY  reported,  44  Am.  Bep.  846. 
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Dbsmond's  Appeal. 

lOBPenoSt.  IM.). 
Ihtde-mark — "  SamarUan," 
"  SHmaritan  "  is  not  a  valid  trade-mark  on  medidnM. 

ACTION  for  infringement  of  trade-mark.     The  opinion  statei 
the  point.     The  bill  was  dismissed  below.* 

P%$rcBf  Archer  and  B,  P.  Deehert,  for  appellant 

Rowland,  Evans  and  R.  X.  Ashuraty  for  appellee. 

-  Peb  Oubiam  —  The  original  bill  declares  *^  that  the  said  medioines 
have  been  and  are  distinguished  by  the  names  of  '  Samaritan's  Gift 
and  '  Samaritan's  Boot  and  Herb  Juices/  and  that  the  said  names 
are  the  trade-marks  of  the  same  together  with  certain  labels  and 
wrappers  hereto  annexed  marked  '  Exhibit  A/  and  by  said  trade- 
marks the  same  are  distinguished  from  all  other  compound  medi- 
cines." 

It  does  not  aver  an  imitation  or  similarity  in  the  appearance  of 
the  labels  and  wrappers.  An  examination  of  the  two  shows  they 
are  quite  dissimilar  in  names  and  appearance.  It  is  true  each  has 
the  word  ''  Samaritan/'  but  in  such  different  form  and  combination 
of  words  as  to  preclude  one  medicine  being  taken  for  the  other.  We 
do  not  think  the  amended  bill  removes  the  difficulty  of  the  appellant 
The  appropriation  of  the  word  ^^  Samaritan"  in  one  combination  of 
words  does  not  preyent  its  being  used  in  all  other  combinations. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant 

Decree  affirmed. 

*8ee  Jfifiem  t.  BMk,  anU,  iM. 
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GOHHOirWBALTH  Y.  BrINGHUBST. 
aOB  Peon.  St.  184.) 

OorporaHon — right  to  v&te  bypro^if. 

UnleoB  the  right  is  conferred  bj  charter  or  bj-laws,  members  of  A  eorponiioii 

may  not  vote  by  proxy. 


Q 


UO  WABRANTO.     The  opinion  states  the  point    The  de- 
fendant had  judgment  below. 


R.  C,  Dale  and  Samuel  Dtckeon,  for  plaintiffs  in  error. 

George  R,  Van  Dusen  and  W.  Heyward  Drayton^  for  defendants 
in  error. 

Hbbcub,  C.  J.  The  relators  are  stockholders  of  the  Philadel- 
phia Iron  and  Steel  Company.  It  was  incorporated  by  special  act 
of  12th  of  April,  1867. 

The  contention  is  whether  the  stockholders  may  Tote  by  proxy 
in  the  annaal  election  of  officers  of  the  corporation. 

Section  2  of  the  act  declares  '^  the  affairs  of  said  company  shall 
be  managed  by  a  board  of  five  directors,  one  of  whom  shall  be  the 
president,  who  shall  be  chosen  by  the  stockholders.  All  elections 
shall  be  by  ballot,  and  every  share  of  stock  upon  which  the  required 
installments  have  been  paid  shall  entitle  the  holder  thereof  to  one 
Tote.'*  Section  3,  inter  alia,  authorizes  the  corporation  to  ''make 
all  needful  rules,  regulations  and  by-laws  for  the  well  ordering  and 
proper  conduct  of  the  business  and  affairs  of  the  corporation. 
Provided  the  same  in  no  wise  conflict  with  the  Constitution  and 
laws  of  this  State  or  of  the  United  States. '' 

The  charter  in  no  wise  refers  to  voting  by  proxy.  No  by-law  has 
been  adopted  authorizing  the  stockholders  to  so  vote. 

In  the  absence  of  any  express  authority  in  the  charter,  s^nd  with^ 
out  any  by-law  authorizing  it,  the  question  is  whether  the  stock-^ 
holders  may  vote  by  proxy.  In  other  words,  is  it  a  power  heces- 
sarily  incident  to  the  corporate  rights  of  the  stockholders  ? 

A  corporation  is  the  mere  creature  of  the  law.  It  caniiot  cxer> 
ciseany  power  or  authority  other  than  those  expressly  given  by  \U 
charter,  or  i  those  necessarily  incident  to  thepowefr  and'  atith'on ty 
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thus  granted,  and  therefore,  in  estimation  of  law,  part  of  the  same. 
Wolf  V.  Goddardy  9  Watts,  550 ;  Diligent.  Fire  Co.  v.  Oomnum- 
wealth,  75  Penn.  St  291. 

The  right  of  Toting  at  an  election  of  an  incorporated  company 
by  proxy  is  not  a  general  right  The  party  who  claims  it  must 
show  a  special  authority  for  that  purpose.  Ang.  &  Ames  Corp.,  §  128; 
Philips  Y.  Wtckham,  1  Paige,  590.  In  this  case  Chancellor  Wal- 
WOBTH  says,  the  only  case  in  which  it  is  allowable  at  the  common 
law  is  by  the  peers  of  England,  and  that  is  said  to  be  in  yirtue  of  a 
special  permission  of  the  king.  He  adds,  '^  it  is  possible  that  it 
might  be  delegated  in  some  cases  by  by-laws  of  a  corporation,  where 
express  authority  was  given  to  make  such  by-laws  regulating  the 
manner  of  voting."  In  People  v.  Twaddell,  18  Hun,  427,  it  was 
held  a  stockholder  cannot  so  vote  unless  expressly  authorized  by 
the  charter  or  by-laws.  Taylor  v.  CMswold,  2  Green  (N.  J.),  222, 
holds  that  a  right  of  voting  by  proxy  is  not  essential  to  the  attain- 
ment and  design  of  a  charter,  and  even  a  general  clause  therein 
authorizing  the  company  to  make  by-laws  for  its  government  was 
insufficient  of  itself  to  give  that  right.  In  State  v.  Tudor,  6  Day 
(Conn.),  329,  there  was  no  clause  in  the  charter  authorizing  the 
stockholders  to  vote  by  proxy ;  yet  the  company  made  a  by-law 
authorizing  them  to  so  vote.  The  validity  of  this  by-law  was  sus- 
tained by  a  majority  of  the  court.  So  in  People  v.  OrossUyy  69  111. 
195,  effect  was  given  to  a  by-law  of  the  corporation,  autiiorizing 
noting  by  proxy,  the  by-law  not  being  in  conflict  with  the  Consti- 
tution and  laws  of  the  State. 

That  a  right  to  vote  by  proxy  is  not  a  common-law  right,  and 
'therefore  not  necessarily  incident  to  the  shareholders  in  a  corpora- 
vtion,  appears  to  have  been  recognized  in  Brown  v.  (Jommonwealik, 
3  Orant,  209,  and  in  Oraig  v.  Firet  Presbyterian  Church,  88  Penn. 
St.  42 ;  8.  c,  32  Am.  Rep.  417. 

The  selection  of  officers  to  manage  the  affairs  of  this  corporation 
requires  the  exercise  of  judgment  and  discretion.  They  must  be 
elected  by  ballot.  The  fact  that  it  is  a  business  corporation  in  no 
wise  dispenses  with  the  obligation  of  all  the  members  to  assemble 
together,  unless  otherwise  provided,  for  the  exercise  of  a  right  to 
participate  in  the  election  of  their  officers.  Although  it  be  desig- 
nated as  a  private  corporation,  yet  it  acquired  its  rights  from  legis- 
lative power,  and  it  must  transact  its  business  in  subordination  to 
that  power.    As  then  the  relators  cannot  pdnt  to  any  language  in 
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the  charter  expressly  giving  a  right  to  vote  by  proxy,  and  it  is  not 
authorized  by  any  by-law,  they  have  no  foundation  pn  which  to  rest 
their  dainu  Jndgment  was  correctly  entered  for  the  defendants 
on  the  demurer. 

Judgment  affirmed* 


Smith  y.  National  Life  Insitrangb  Oohpany. 

(103Peim.  8t.m.> 
Inawrofnce  —  forfeiture  — paid-up  pcUcy. 

Where  a  policy  of  life  insurance  provided  that  the  company,  if  requested, 
should  "  after  the  payment  of  premiums  for  two  full  years,  issue  a  paid-up 
policy,"  but  was  conditioned  to  be  void  for  non-payment  of  premiums  when 
due,  hM,  that  such  request  would  not  be  effectual  if  not  made  until  after  a 
default  in  payment  of  premiums. 

ACTION  of  damages  for  refusal  to  issue  a  paid-up  policy.     The 
opinion  states  the  case.     The  defendant  had  jndgment  below. 

AHhur  M.  Burtofty  for  plaintiffs  in  error. 

R.  C.  Dale,  S.  Dickson  and  Wm.  McGearge,  for  defendant  in 
error. 

Clabk,  J.  The  policy  in  suit  was  issued  by  the  Nfttional  Life 
Insurance  Company  of  the  United  States  of  America,  on  the  20th 
of  October,  1868 ;  it  was  upon  the  life  of  William  Hastie  Smithy 
to  his  wife  Isabella^  in  the  sum  of  $3,000. 

The  consideration  of  the  contract,  apart  from  the  representations 
made  in  the  application,  was  the  sum  of  $46.59,  in  hand  paid,  and 
the  semi-annual  payment  of  a  like  sum,  on  or  before  the  20th 
October  and  April,  in  every  year,  during  the  continuance  of  the 
policy  until  fifteen  full  payments  were  made  ;  the  last  to  be  made 
on  the  20th  April,  1883. 

The  policy  contained  the  following  provision :  '^  And  the  said 

company  further  agree  that  after  due  payment  of  premiums  for  two 

full  years,  they  will,  if  requested,  on  the  surrender  of  this  policy 

4uly  receipted,  issue  another  policy,  payable  as  herein  provided,  on 

VoL-XLIX  — 16 
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which  no  further  premium  shall  be  required  on  the  life  of  the 
person  whose  life  is  hereby  insured,  for  as  many  fifteenth  parts  of 
the  original  amount  hereby  assured  as  there  shall  have  been  com- 
plete annual  premiums  paid.'^ 

The  plaintiff  paid  the  premiums  regularly  for  ten  years  ;  the 
semi-annual  premium  for  October,  1878,  and  those  subsequently 
accruing  were  not  paid.  On  the  2d  of  October,  1880,  application 
was  made  for  a  paid-up  policy  for  $2,000,  being  ten-fifteenths 
of  the  amount  of  the  original,  according  to  the  provision  of  the 
clause  above  quoted.  This  application  was  refused  by  the  com- 
pany upon  the  ground  that  under  the  express  terms  of  the  policy 
the  plaintiffs  had  forfeited  their  rights  under  it  by  non-payment 
of  premiums.  This  action  was  therefore  brought  to  recover 
damages  for  such  refusal. 

In  the  clause  quoted  there  is  no  limitation  as  to  the  time  when 
a  policy  must  be  surrendered  in  order  that  the  holder  may  receive 
a  paid-up  policy  for  a  fractional  part  of  the  original  sum,  excepting 
that  the  surrender  must  be  *'  after  due  payment  of  premiums  for 
two  full  years/* 

;  The  policy  further  provides  however  :  •'  This  policy  is  issued  and 
accepted  by  the  insured  and  the  holder  thereof  on  the  following 
express  conditions  and  agreements  : 

'^Second,  that  the  premiums  shall  be  paid  in  cash  on  or  before 
the  days  upon  which  they  become  due  at  the  branch  office  of  said 
company  in  the  city  of  Philadelphia,  or  to  their  duly  authorized 
agents,  when  they  produce  receipts  signed  by  the  president  or 
secretary. 

Fifth,  that  in  case  of  the  violation  of  the  foregoing  conditions, 
or  any  of  them,  or  of  the  insured  dying  by  his  own  hand  or  in  con- 
sequence of  a  duel,  or  in  consequence  of  violating  the  laws  of  the 
United  States  or  of  any  nation.  State  or  province,  this  policy  shall 
become  null  and  void,  and  all  payments  thereon  shall  be  forfeited 
to  said  company.'' 

Under  the  rule  of  construction  which  requires  that  full  effect 
must  be  given  to  every  stipulation  in  a  contract,  the  provision  first 
quoted  must  be  read  in  connection  with  the  second  and  fifth  oon* 
ditions.  The  obvious  and  natural  meaning  of  these  conditions 
taken  together  is  that  unless  the  premiums  are  paid  on  or  before 
the  day  upon  which  they  become  due  respectively,  the  entire  policy 
shall  become  void ;  and  all  payments  made  shall  be  forfeited  to  the 


OCTOBER  TERM,  1888.  123 


^^amm^t^^ 


Smith  v.  National  Life  Inaorance  Company. 


company.     The  payment  of  the  premiums  constitutes  not  only  the 
consideration  but  the  condition  of  the  contract. 

The  provision  for  forfeiture  is  not  limited  to  the  first  two  annual 
premiums,  it  is  general  and  applies  to  all.  In  the  previous  clauses 
of  the  policy  the  number  and  amount  of  these  premiums  are  par- 
ticularly specified,  and  the  time  is  fixed  for  the  payment  of  each, 
the  last  being  payable  on  the  20th  day  of  April,  1883.  The  second 
condition  requires  that  **  the  premiums  shall  be  paid  in  cash  on  or 
before  the  days  upon  which  they  become  due."  There  is  no  dis- 
crimination or  distinction  ;  the  condition  is  applicable  to  all.  The 
effect  of.  the  second  and  fifth  conditions  therefore  when  read  iu 
connection  with  the  previous  clause,  providing  for  a  surrender  of 
the  original  and  the  issue  of  a  paid-up  policy,  is  to  abridge  its  oper- 
ation and  only  to  give  it  effect  when  that  surrender  is  made  in  the 
life-time  of  the  policy.  That  is  to  say,  during  some  current  year 
for  which  payment  has  been  made  and  before  or  on  the  day  the 
annual  premium  is  payable.  If  any  condition  of  the  policy  is  vio- 
lated the  whole  instrument  by  its  own  terms  is  rendered  null  and 
void ;  and  when  the  policy  became  void  none  of  its  provisions 
remained,  neither  party  had  any  further  rights  under  it. 

The  policy  was  however  by  its  terms  non-forfeitable,  if  the 
assured  chose  at  the  proper  time  to  avail  himself  of  the  right  it 
•eonred.  He  had  a  special  right  peculiar  to  the  holder  of  this  class 
of  policies  upon  discovering  his  inability  to  pay  at  the  time  fixed 
b^  the  conditions  of  his  contract  to  surrender  and  avoid  a  forfeiture. 
That  right  existed  until  forfeiture  occurred;  then  all  rights  ceased. 

This  construction  results  from  the  obvious  force  of  the  language 
employed,  indeed  the  words  of  the  policy  admit  of  no  other.  A 
condition  in  a  policy  of  insurance  being  the  language  of  the  com- 
pany, must,  if  there  be  any  ambiguity  in  it,  be  taken  most  strongly 
against  them ;  if  reasonably  susceptible  of  two  interpretations  it  is 
to  be  construed  in  favor  of  the  assured  so  as  not  to  defeat  without 
plain  necessity  his  claim  to  indemnity  which  it  was  his  object  to 
■ecnre ;  but  we  discover  no  ambiguity  here,  the  expression  of  the 
policy  is  clear  and  its  meaning  unmistakable.  Any  other  construc- 
tion would  be  plainly  contrary  to  the  express  condition  that  if  *^  the 
policy  became  null  and  void  "  all  payments  made  thereon  shall  be 
forfeited  to  said  company. 

The  several  contracts  upon  the  construction  of  which  were  ruled 
the  cases  of  Dorr  v.  Insurance  Co.,  67  Me.  488 ;  Johnson  v.  In- 
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durance  Cto.,  79  Ey.  403 ;  and  Montgomery  t.  Lisurance  Co.,  14 
Bush,  51 ;  were  not  similar  in  their  provisions  to  that  in  snit 
In  each  of  these  cases  it  was  plainly  stipulated  that  if  after  pay- 
ment of  a  certain  number  of  the  premiums  those  subsequently 
accruing  were  not  paid  when  due,  and  forfeiture  ensued,  the  com* 
pany  would  still  be  liable  for  such  part  thereof  as  is  proportionate 
to  the  annual  payments  made.  These  cases  jare  therefore  not  in 
point,  they  are  distinguished  in  this,  that  they  were  on  policies 
which  were  non-forfeitable  and  which  had  an  acknowledged  value 
after  a  failure  to  pay  a  premium. 

The  case  of  Bussing  v.  Insurance  Co.,  34  Ohio  St  226,  is  how- 
ever in  all  respects  similar  to  this.  The  policy  in  that  case  contained 
substantially  the  same  provisions  for  a  paid-up  policy,  followed  by 
a  condition,  'Hhat  if  the  amount  of  any  annual  premium,  herein 
provided  for,  is  not  fully  paid,  with  interest  due  thereon,  on  the 
day  and  in  the  manner  so  provided  for,  then  this  policy  shall  be 
null  and  void  and  wholly  forfeited  f*  and  in  case  the  policy  ''  be- 
comes null  and  void,  all  payments  made  thereon,  and  all  dividends 
and  credits  accruing  therefrom,  and  remaining  unpaid,  shall  be 
forfeited  to  the  company ;''  it  was  held  that  the  right  of  the  policy* 
holder  to  make  the  exchange  was  required  to  be  exercised  during 
the  life  of  the  policy. 

'^  It  was  not  the  intention  of  the  parties,  in  the  event  of  the 
policy  becoming  void,  on  default  in  the  payment  of  premiums, 
that  it  should  still  remain  good  as  a  policy  pro  tanio,  for  the  premi* 
ums  which  had  been  paid.''  To  the  same  effect  is  the  case  of  Peo* 
pie  V.  Widows*  Insurance  Co.,  15  Hun,  8. 

In  the  case  of  WificheU  v.  Insurance  Co.  (U.  S.  G.  C.  Mass. ),  8 
Ins.  L.  J.  651,  relied  upon  by  plaintiff  in  error,  the  provision  for  a 
paid-up  policy,  and  the  conditions  upon  which  the  original  was 
issued  and  accepted,  are  in  most  respects  similar  to  the  provisions 
and  conditions  of  the  policy  in  suit,  but  that  case  is  distinguishabie 
from  this,  in  the  fact  that  the  condition  was  expressly  ^  subject  to 
the  provisions  of  chapter  186  of  the  acts' of  the  legislature  of  Massa- 
chusetts, in  the  year  1861,  entitled  'An  act  to  regulate  the  forfeiture 
of  policies  of  life  insurance.' " 

The  statute,  referred  to,  continued  in  force  all  life  policies  for  a 
time  reckoned  according  to  their  net  value,  notwithstanding  a 
failure  to  pay  the  premiums,  provided  that  notice  of  the  claim  and 
proof  of  the  death  should  be  submitted  to  the  company  within 
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ninety  days  after  the  decease  of  the  assured.  The  assured  had  paid 
eight  annual  premiums,  including  that  due  June  1,  1873  ^  he  died 
December  17,  1877. 

The  bill  alleged  that  the  {>ajmentd  upon  the  policy  were  suffi* 
cient,  under  the  statute  of  Massachusetts,  referred  to  in  the  policy, 
to  continue  it  in  force  until  after  the  death  of  the  assured. 

The  defendants  maintained  that  the  two  claused  %£ken  together 
meant  that  the  option  must  be  exercised  before  there  was  a  for- 
feiture. 

The  learned  court,  Lowkll,  J.,  although  admitting  the  case  of 
Bussing* s  Rx^rs  v.  Union  Mutual  Life  Insurance  Co,,  supra,  was 
an  authority  for  this  construction,  and  that  it  seemed  to  reconcile 
the  apparent  discrepancies  iti  the  two  clauses,  and  to  h6  consistent 
with  all  the  words  used,  ''after  much  doubt "  adopts  the  plaintiff's 
construction,  assigning  as  a  reason  for  so  doing,  that  '*  the  assured 
in  reading  his  policy  would  suppose  that  he  need  give  himself  no 
uneasiness  about  the  premiums,  for  that  he  could  always  be  sure  of 
a  policy,  as  large  as  those  he  had  paid  would  warrant.''  We  are 
inclined  to^  adopt  the  construction,  which  is  '^  consistent  with  all 
the  words  used,"  and  '' reconciles  all  apparent  discrepancies" 
nther  than  one  which  results  from  the  belief  of  what  the  defend- 
ant might ''  suppose  "  on  the  reading  of  the  paper.  But  the  court 
adds  ^'eyen  if  we  supplied  the  words,  '  while  the  policy  is  in  force,' 
the  policy  was  in  full  force,  for  the  whole  amount,  when  the  assured 
died.  It  was  in  force  in  all  respects  and  to  all  intents  and  purposes, 
and  subject  to  be  forfeited  if  the  assured  did  any  act  prohibited 
by  the  conditions,  such  as  travelling  in  certain  countries,  and  en- 
gaging in  certain  occupations.  In  other  words,  up  to  this  time,  it 
was  not  forfeited  «t  all,  except  as  to  the  right  of  extending  it  be- 
yond the  time  to  which  the  statute  extended  it." 

We  are  of  opinion  therefore  that  the  court  below  was  right  in 
entering  judgment  for  the  defendant,  on  the  demurrer  to  the  de- 
fendant's special  plea. 

[Minor  matters  ondtted.]  Affimisd. 
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PsoPLis'  Bakk  of  Wilkbsbarkk  y.  Lkqbahd. 

(UMPenn.St.aOB.) 
Bamk — appHoaHon  of  depadt  to  noU, 

A  bftnk  holding  the  note  of  a  depositor,  liis  deposit  being  insolftclent  to  pajr 
it  at  maturity,  is  not  bound  to  apply  his  subsequent  deposits,  for  the  benefit 
of  the  indorser,  although  sufficient. 

ACTION  on  a  promissoiy  note.     The  head-note  shows  the  case. 
The  defendant  had  judgment  below. 

Henry  W.  Palmer  and  DewiU  S  Fuller,  for  plaintiff  in  error. 

Oarrick  M.  Harding  and  John  McOahren  for  defendant  in  error. 

Orern^,  J.  [Omitting  minor  matters.]  Another  point  was 
made  however,  thoagh  not  determined  by  the  court,  notwithstand- 
ing it  was  reserved,  which,  if  sound,  would  still  defeat  the  plaint- 
iff's right  of  recoveiy.  It  grew  out  of  the  fact  that  Lowenstein 
continued  to  do  business  with  the  bank,  and  had  at  various  times 
sums  on  deposit  with  the  plaintiff  sufficient  to  pay  the  note.  It  is 
contended  that  these  funds  being  within  the  power  of  the  plaintiff, 
an  obligation  arose  to  appropriate  them  to  the  payment  of  the  note 
as  in  favor  of  the  indorser,  and  this  not  being  done,  the  latter  was 
discharged.  We  do  not  think  so.  While  it  is  true  that  a  bank  is 
a  mere  debtor  to  its  depositor  for  the  amount  of  his  deposit,  and 
therefore  in  an  action  by  the  bank  against  the  depositor,  on  a  note 
upon  which  he  is  liable,  the  latter  may  set  off  his  deposit,  yet  we 
do  not  think  the  bank  is  bound  to  hold  a  deposit  for  the  protection 
of  an  indorser  of  the  depositor.  A  bank  deposit  is  different  from 
an  ordinary  debt  in  this,  that  from  its  very  nature  it  is  constantly 
subject  to  the  check  of  the  depositor,  and  is  always  payable  on 
demand.  The  convenience  of  the  commercial  world,  the  enormous 
amount  of  transactions  by  means  of  bank  checks,  occurring  on 
every  business  day  in  all  parts  of  the  countiy,  require  that  the 
greatest  facilities  should  be  afforded  for  the  use  of  bank  deposits 
by  means  of  checks  drawn  against  them.  The  free  use  of  checks 
for  commercial  purposes  would  be  greatly  impaired,  if  the  banks 
could  only  honor  them  on  peril  of  relieving  indorsers  without  an 
investigation  of  the  state  of  the  depositor's  liabilities  upon  dis- 
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coanted  paper.  This  question  does  not  seem  to  have  frequently  arisen 
in  the  courts,  but  in  three  cases  out  of  four,  to  which  we  have  been 
referred,  the  right  of  the  bank  to  pay  out  the  deposit  of  the  party 
in  default  on  his  paper,  without  relieving  the  indorser,  has  been 
affirmed. 

Thus  in  Maryland,  in  the  case  of  Martin  ▼.  Medhanks*  Bank,  6 
Harr.  &  Johns.  235,  in  an  action  on  an  inland  bill  of  exchange  by 
an  incorporated  bank,  as  the  holder  of  the  bill  which  they  had  dis- 
counted before  it  became  due,  against  the  payee,  eyidence  was 
^yen  that  the  acceptors  of  the*  bill,  on  the  day  it  became  due  and 
for  a  long  time  before,  and  for  seyeral  months  thereafter,  kept  an 
account  at  the  said  bank,  by  depositing,  and  from  time  to  time 
<$hecking  out  money,  and  that  on  the  day  the  bill  became  due  they 
had  no  money  in  bank,  but  that  about  a  month  afterward  a  balance 
was  struck  between  the  bank  and  the  acceptors,  when  they  had  a 
sum  of  money  sufficient  to  haye  discharged  the  bill.    Held,  that 
the  bank  was  entitled  to  recoyer  the  amount  of  the  bill  from  the 
payee,  that  the  conduct  of  the  holders  of  the  bill  with  regard  to 
the  acceptors  was  not  a  waiyer  of  their  right  against  the  indorsers 
nor  a  release  as  to  them.    And  ias  between  the  holders  and  the 
acceptors,  there  was  no  payment.     The  case  was  elaborately  argued 
by  counsel  and  fully  considered  by  the  court.     It  was  held  that  a 
deposit  of  money  in  a  bank  by  a  regular  depositor  is  not  to  be 
regarded  as  an  appropriation  by  him  of  the  money  deposited  to  the 
payment  of  an  existing  indebtedness  of  his,  but  rather  for  the 
mutual  benefit  and  conyenience  of  the  bank  and  the  depositor, 
-''according  to  the  common  course  of  business  in  our  moneyed 
institutions.     On  page  247,  the  chief  justice  said:  ''The  mere 
placing  money  in  bank  on  deposit  by  the  Messrs.  Woods  had  not 
of  itself  the  effect  to  discharge  the  appellant  from  his  liability  as  in- 
dorser of  the  bill:  and  not  the  diverting,  by  the  plaintiffs,  the  money 
from  the  purpose  for  which  it  was  so  placed  and  receiyed  by  them 
in  bank,  and  applying  it  to  the  payment  of  the  bill  was  not  more 
to  the  prejudice  of  the  indorsers  than  their  forbearing  to  sue  the 
acceptors,  and  did  not  amount  in  law  to  a  waiyer  of  their  right 
of  action  against  either  of  the  parties."    In    Voss  y.   German 
American  Bank,  83  111.  599,  it  was  held  that  where  the  principal 
on  a  note  payable  to  a  bank  has  funds  on  deposit  in  the  bank  after 
maturity,  more  than  sufficient  to  pay  it,  the  omission  of  the  bank 
to  appropriate  the  deposit  to  the  payment  of  the  note  will  not  dis- 
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charge  the  snrety.  In  New  York,  in  the  case  of  National,  Bank, of 
N&wburgh  y.  Smith,  66  N.  Y.  271 ;  s.  c,  23  Am.  Rep.  48,  it  was 
held,  that  where  after  the  maturity  of  a  promissory  note  held  by  a 
bank,  and  due  protest  and  notice  thereof,  the  maker  makes  a  gen- 
eral deposit  in  the  bank  of  an  amount  sufficient  to  pay  the  note, 
this  does  not  of  itself  as  between  the  bank  and  an  indorser,.  operate 
as  a  payment.  In  the  absence  of  any  express  agreement  or  direo- 
tions  it  is  optional  with  the  bank  whether  or  not  to  apply  the 
money  in  payment;  it  is  under  no  obligation  to  do  so.  The  case  of 
McDotoiH  y.  Bank  of  Wilmington^  j  Harring.  369,  in  the  State  of 
Delaware,  holds  the  contrary  doctrine,  but  we  think  the  better 
reason  is  with  the  three  preceding  cases  aboye  cited.  It  is  beyond 
question  that  the  bank,  in  the  absence  of  any  special  appropriation 
of  the  deposit  by  the  depositor,  would  haye  the  right  to  apply  a 
general  deposit  to  the  payment  of  any  existing,  matured  indebted- 
ness of  the  depositor.  But  that  priyilege  is  a  right  which  the  bank 
may  or  may  not  exercise  in  its  discretion.  As  before  stated,  a  bank 
deposit  creates  a  form  of  indebtedness  of  a  peculiar,  and  exceptional 
character.  It  is  thus  steted  in  Morse  on  Banks  and  Banking,  35: 
'vTfae  bank  is  under  the  obligation  of  honoring  the  customer's 
drafts  and  checks  wheneyer  the  same  are  presented  for  payment, 
proyided  that  at  the  time  of  such  presentment  the  balance  of  the 
account,  if  then  struck,  would  show  a  credit  in.  fayor  of  the  cus- 
tomer of  funds  on  which  the  bank  has  no  lien  sufficient  to  meet 
the  sum  called  for  by  the  check  or  draft.  The  contract  so  to  honor 
the  depositor's  orders  is  implied  from  the  usual  course  of  business. 
The  deposit  is  made  with  the  tacit  understanding  that  the  bank 
shall  respond  to  the  depositor's  orders,  so  long  as  there  is  sufficient 
balance  to  his  credit."  It  may  well  be  that  special  circumstencea 
may  exist  in  particular  cases,  which  will  conyert  into  an  obligation 
or  legal  duty,  as  to  indorsers  and  others  contingently  liable,  thai 
which  would  otherwise  be  a  mere  priyilege  of  the  bank.  Thus  an 
original  direction  by  the  maker,  or  an  agreement  between  the  maker 
and  indorser  on  the  one  hand  and  the  bank  on  the  other,  that 
general  deposits  of  the  maker  should  be  applied  in  discharge  of  the 
indorsed  paper  after  maturity,  or  possibly  a  course;  of  dealing  to 
that  effect  might  suffice  to  create  such  an  obligation. .  But  in  the 
absence  of  such  circumstances  and  of  special  directions,  we  think 
th:at  general  deposits,  made  after  piaturity  of  .the  .depoi^tpr's  obli- 
gation,  are  to  be  treated  in  the  same  manner,  subject  of  course  to 
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the  option  of  the  bank,  as  the  same  class  of  deposits  made  at  any 
other  time  and  before  maturity,  that  is,  according  to  the  general 
usage  and  understanding  prevailing  in  the  commercial  world. 

We  fully  recognize  the  rule  that  where  a  principal  creditor  has 
the  means  of  satisfaction  actually  or  potentially  within  his  grasp, 
he  most  retain  them  for  the  benefit  of  the  surety,  but  wc  regard 
the  case  of  bank  deposits  as  an  exception  to  the  rule.  We  are  not 
prepared  to  say  and  do  not  hold,  that  when  the  bank  has  funds  of 
the  maker  in  hand  at  the  time  of  bringing  suit,  the  indorser  may 
not  avail  himself -of  the  maker's  right  of  set-off  in  defense.  In 
such  a  case  the  equities  of  the  maker  touch  the  holder  directly,  and 
are  avaQable  to  the  indorser.  Such  was  the  decision  of  this  court 
in  the  case  of  8itgr$ave8  y.  Bank,  49  Penn.  St.  362,  and  we  know 
of  no  reason  why  that  doctrine  would  not  be  as  applicable  to  the 
case  of  a  deposit  as  to  any  other  form  of  obligation* by  the  bank 
•  to  the  maker.  But  in  the  present  case  the  doctrine  is  inapplicable, 
because  at  the  time  of  bringing  this  suit  it  does  not  appear  that 
the  plaintiff  held  any  money  of  Lowenstein  on  deposit.  In  addi- 
tion to  this,  it  was  part  of  the  agreement  for  extension  of  the  time 
of  payment  between  Lowenstein  and  the  bank,  that  he  should  con- 
tinue to  do  business  with  the  bank.  If  he  could  not  draw  out 
funds  deposited  he  could  not  do  banking  business,  and  we  think 
there  is  a  clear  implication  from  the  agreement  for  extension,  that 
Tiovenstein  was  to  be  at  liberty  to  draw  against  his  future  deposits, 
notwithstanding  the  dishonor  of  the  note  in  suit.  Such  an 
understanding  would  operate  against  the  right  of  the  bank  to 
appropriate  such  deposits  to  the  payment  of  the  note.  In  view  of 
these  considerations  we  think  the  learned  court  below  was  in 
error  in  not  entering  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  and  interest  on  the  point  reserved,  in  accord- 
ance with  the  verdict  of  the  jury. 

Judgment  reversed,  and  now  judgment  is  entered  on  the  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant  for  $2,977.45, 
with  interest  from  the  date  of  the  verdict  and  costs  of  suit. 

Judgment  reversed. 
Vol.  XUX  — 17 
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(UnPttnii  8(.  Ifll.) 

Jktd-^aekmfwUdgmmU  ^  curing  d^ect. 

A  nolftiy  public  having  made  and  delivered  a  defecdve  certificate  of  aeknowl- 
edgment  of  a  deed  cannot  amend  it  in  the  absence  of  the  grantor.* 

ri  JECTMENT.     The  opinion  states  the  point. 

Hamlin  di  Son  and  W.  B.  Chapman^  for  plaintiff  in  error. 

0.  A.  Hdichkiss  and  N.  B.  SmiUy^  for  defendants  in  error.         < 

Per  OiTBiAif.  This  attempt  to  impart  life  to  a  yoid  instrument 
has  the  merit  of  novelty.  When  Mrs.  Sheedy  affixed  her  name  to 
the  vf ritten  instrument  and  acknowledged  it,  the  acknowledgment 
was  confessedly  so  defective  as  not  to  bind  her  or  pass  her  title  to 
the  land.  It  was  then  delivered^  and  eleven  days  thereafter  re- 
corded. More  than  five  months  after  the  acknowledgment  was 
actually  taken,  and  the  certificate  thereof  signed  by  the  notary 
public  indorsed  thereon,  he  wrote  and  signed  a  second  certificate 
of  acknowledgment.  The  parties  to  the  instrument  did  not  again 
oome  before  him,  but  he  certifies  what  occurred  months  before.  To 
this  last  certificate  he  adds  facts  not  contained  in  his  former  certi- 
:ficate,  with  a  view  and  for  the  purpose  of  making  valid  the  writing 
of  a  married  woman,  which  was  then  invalid.  Effect  cannot  be 
given  to  this  latter  action  to  the  notary  pnblic. 

Judgment  afflrmetL 

•BobMurriUr.  Fotei (71  lU.  086)»  23  Am.  Bep.  188. 
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JOHK8OK  Y.  HULUTQS. 

(10BPeim.8t.  4B8J 

Oontraet — pubUe  pcUcy — tm^MnMcl  dfofem 


An  unttefiised  real  estate  agent,  sabjeet  to  penalty  for  doing  baatness  wttbont 
a  lieenae,  cannot  reooTer  compensation  under  contract  for  anch  bnalni 


ASSUMPSIT.    The  opinion  shows  the  facte.     The  defendant 
had  judgment  below. 

JV.  D.  Smiley  and  M.  F.  Mlioii,  for  plaintiff  in  error. 

W.  B.  Ohapman  and  John  B.  Okapmany  for  defendant  in  error. 

OoRDOV,  J.  In  this  caBe,  by  a  special  verdict,  the  jury  found 
that  the  plaintiff  was,  in  the  year  J  878,  the  year  of  the  transaction 
mvolyed  in  this  controversy,  and  also  for  some  years  before  and 
after  that  period,  engaged  in  the  business  of  buying  and  selling 
real  estate  for  others  upon  commission.  That  in  that  year  he  had 
no  hcense  or  commission  as  a  real  estate  broker,  and  that  it  was  dur- 
ing this  time  that  he  negotiated  a  sale  of  real  estate  to  H.  L.  Taylor 
and  company  for  the  defendant  for  which  he  was  to  receiye  $10,000. 
On  looking  oyer  the  evidence  we  find  that  this  verdict  was  founded 
open  the  testimony  of  the  plaintiff  himself.  In  answer  to  the  question, 
''  What  is  your  business  ?  ^'  he  answered,  ^'  I  am  buying  and  selling 
oil  lands  for  other  parties,  and  real  estate.^'  He  also  said  he  had  been 
engaged  in  that  business  about  eight  years.  He  further,  in  answer 
to  a  question  put  on  the  part  of  the  defense,  admitted  that  he  had  not 
taken  out  license  for  the  year  1878.  There  is  therefore  no  doubt  but 
that  the  plaintiff  was  engaged  in  the  purchase  and  sale  of  real  estate  as 
a  basiness,  and  so  came  within  the  definition  of  ''  real  estate  broker, '* 
as  fonnd  in  the  case  of  Chadwick  v.  Collins,  26  Penn.  St.  138.  Such 
being  the  case,  the  plaintiff  was,  by  virtue  of  the  eighteenth  section 
of  the  act  of  the  10th  of  April,  1849,  brought  within  the  provisions 
of  the  act  of  May  27,  1841,  and  was  subject  to  the  penalty  therein 
prescribed  in  case  of  a  violation  of  those  provisions.  The  result 
follows  that  Johnson,  in  the  transaction  in  hand,  stands  in  the 
position  of  a  real  estate  broker  who  seeks  to  enforce  a  oontraot 

•  See  McOmtua  v.  EUcheM  (90  S.  C.  480),  47  Am.  Rep.  845. 
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which,  under  the  statu  fce,  he  had  no  right  to  make,  and  by  the 
making  of  which  he  subjected  himself  to  the  penalty  imposed  by  that 
statute.  But  a  contract  such  as  this,  opposed  as  it  is  alike  to  good 
morals  and  public  policy,  cannot  be  enforced.  That  has  been  ruled 
times  without  number.  The  case  is  almost  identical  with  that  of 
EoU  V.  Gfreen,  73  Penn.  St  198;  s.  c,  13  Am.  Rep.  737.  That  like 
this,  was  an  action  by  a  broker  to  recover  his  commissions,  and 
there,  as  here,  it  appeared  on  cross-examination  that  he  had  no 
license.  The  only  difference  between  the  two  cases  is,  that  in  the 
one  cited  the  demand  was  for  commissions  quantum  meruity  and 
in  the  case  in  hand  it  is  on  a  special  contract.  This  however  may 
be  regarded  as  a  distinction  without  a  difference,  for  we  suppose 
no  one  will  contend  that  the  statute  may  be  avoided  by  the  intro- 
duction of  a  special  contract  for  commissions.  The  statute  deals 
not  with  the  question  of  compensation,  for  that  is  left  to  the  agree- 
ment of  the  parties  interested,  but  with  the  business  itself.  **  "No 
individual  or  copartnership,  other  than  those  duly  commissioned 
under  the  provisions  of  this  act,  shall  use  or  exercise  the  business 
or  occupation  of  a  stock  broker,  or  an  exchange  broker  or  a  bill 
broker,  under  a  penalty  of  $500  for  each  and  every  offense,  to  be 
recovered  as  debts  are  by  law  recoverable,  one-half  for  the  use  of 
the  Commonwealth  and  the  other  half  for  the  use  of  the  guardians 
of  the  poor,  in  the  city  or  county  where  such  offense  shall  hare 
been  committed. 

If  then  the  business  itself  be  unlawful,  the  commissions  or  gains 
arising  from  it  without  regard  to  the  form  of  the  contract  for  their 
payment  are  also  unlawful. 

Rut  the  plaintiff's  main  contention  is,  that  as  the  transaction 
took  the  shape  of  a  special  contract,  and  as  under  his  narr.  and 
proof,  he  might  have  recovered  without  a  revelation  of  the  illegal 
character  of  that  contract,  therefore,  and  notwithstanding  its  true 
nature  was  revealed  by  cross-examination,  he  was  entitled  to  recover. 
It  might  be  enough  to  answer  that  in  this  he  is  met  in  the  teeth 
by  the  case  above  cited.  It  was  not  necessary  to  the  plaintiff's 
recovery  in  that  case,  that  he  should  have  proved  that  he  had  license, 
for  that  might  have  been  presumed,  but  the  fact  that  he  had  not 
license  appeared  on  cross-examination,  hence  he  lost  his  case.  Nor 
does  8hepUr  v.  Scott,  85  Penn.  St.  329,  sustain  the  point  made  by 
the  plaintiff,  for  there  not  only  was  the  action  on  a  special  contract, 
but  it  nowhere  appeared  that  the  plaintiff  was  a  broker,  or  that  he 
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had  not  been  lioensed.  Again  the  rule  laid  down  in  Swan  v.  Scott, 
1 1  S.  &  R  155,  is  cited  as  conclusiye  of  this  case.  It  was  there 
said,  as  has  been  said  in  many  succeeding  cases,  that  the  test 
whether  a  demand  connected  with  an  illegal  transaction  can  be 
enforced  at  law,  is  whether  the  plaintiff  requires  the  aid  of  the 
illq;al  transaction  to  establish  his  case.  About  this  rule  there  is  no 
special  obscurity,  and  if  there  were  any  such  obscurity,  it  may  be 
readily  made  clear  by  an  exanunation  of  the  case  itself.  The  plaint- 
iff, Scott,  obtained  an  award  of  arbitrators  against  Swan,  founded 
on  an  lUegal  lottery  transaction,  from  which  Swan  appealed.  He 
afterward  withdrew  the  appeal,  and  on  the  same  day  executed  to 
Scott  his  bond  for  the  amount  of  the  award,  and  thereupon  Scott 
entered  satisfaction  of  record.  Then,  in  a  suit  brought  upon  the 
bond  it  was  held,  that  the  defendant  could  not  go  beyond  that  obli- 
gation to  show  that  the  foundation  of  the  preceding  award  was  an 
illegal  transaction.  The  argument  of  Mr.  Justice  Dunoak  on  this 
point  is  unanswerable.  '^  If,"  says  the  learned  justice,  **  Swan  had 
aoqoieeced  in  this  award  for  twenty  days,  the  judgment  would  have 
been  final ;  but  the  judgment  remained  notwithstanding  the  appeal, 
and  when  it  was  withdrawn  Scott  might  have  issued  his  execution; 
the  judgment  became  final,  and  I  may  add,  irreyersible;  it  fixed 
both  parties ;  there  was  an  end  of  the  controversy."  The  consid- 
eration of  the  bond  was  the  award,  which  had,  by  the  agreement 
of  the  parties,  passed  into  a  judgment,  and  that  judgment  could 
not  be  attacked  collaterally,  hence  there  was  no  way  by  which  the 
original  transaction  could  be  reached.  But  how  does  all  this  fit 
the  case  in  hand?  Johnson  had  no  intervening  judgment  behind 
which  to  shelter  his  illegal  claim  ;  he  has  not  so  much  as  a  bond  or 
note;  he  stands  upon  the  illegal  contract  alone,  and  asks  us  to  say 
that  because  in  his  narr.  and  case  in  chief  he  has  had  the  ingenuity 
to  avoid  an  exposition  of  its  illegality,  that  illegality  cannot  be 
shown  by  way  of  defense.  We  have  but  to  say,  that  if  such  is  his 
reading  of  the  rule  of  Swan  v.  Scott,  he  is  badly  mistaken  in  the 
legal  principle  thereby  announced.  Moreover  if  his  interpretation 
of  the  rule  be  correct,  then  has  this  court  departed  from  it  in  many 
recent  cases;  as  in  Morris  Run  Goal  Co.  v.  Barclay  Coal  Co^  68  Penn. 
6t  174 ;  8.  c,  8  Am.  Rep.  159 ;  Kilhom  v.  FiOd,  78  Penn.  St.  194; 
Tkomo  V.  Insurance  Co.,  80  id.  15 ;  HoU  v.  Cfreen,  supra;  Ham 
V.  Smtih,  87  Penn.  St.  63.  And  if  these  cases  were  wanting  of 
8npport  they  might  readily  be  duplicated  from  the  reports  of  the 
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Sapreme  Federal  Court.  From  these  however  we  select  but  two 
caaes,  and  that  because  of  the  manner  in  which  they  elucidate  the 
doctrine  under  discussion.  Oraig  y.  St<Uej  4  Pet  410,  was  an  action 
of  assumpsit  on  a  promissory  note,  and  neither  party  having  re- 
quired a  jury,  the  case  was  submitted  to  the  court,  which  on  hear- 
ing the  evidence  found  that  the  defendants  did  assume  as  the 
plaintiff  had  declared,  and  that  the  consideration  for  the  note  and 
the  assumpsit  was  for  loan  office  certificates  loaned  by  the  State  of 
Missouri  at  her  loan  office  in  Chariton.  Under  this  finding  by  the 
court  below,  it  was  held  in  the  Supreme  Court,  that  under  the  plea 
of  non-assumpsit  the  defendants  were  at  liberty  to  question  the 
validity  of  the  consideration  which  was  the  foundation  of  the  con- 
tract, and  the  constitutionality  of  the  law  in  which  it  originated. 
Now  it  will  be  observed,  from  the  statement  of  this  case,  that  the 
right  of  the  defendant  to  attack  the  note  through  the  illegality  of 
the  original  contract  on  which  it  was  based,  was  made  to  depend, 
not  on  what  the  plaintiff  might  happen  to  show,  but  upon  the 
character  of  the  pleadings.  In  other  words,  the  defendant  might 
raise  the  qu^tion  of  the  validity  of  the  contract  as  he  might  raise 
iny  other  defense.  In  discussing  this  point.  Chief  Justice  Mar- 
shall says :  '^  Neither  can  it  be  doubted  that  the  plea  of  non- 
assumpsit  allowed  the  defendants  to  draw  into  question  at  the  trial 
the  validity  of  the  consideration  on  which  the  note  was  given. 
Every  thing  which  disaffirms  the  contract,  every  thing  which  shows 
it  to  be  void,  may  be  given  in  evidence  on  the  general  issue  in  an 
action  of  assumpsit ;  the  defendants  therefore  were  at  liberty  to 
question  the  validity  of  the  consideration  which  was  the  foundation 
of  the  contract,  and  the  constitutionality  of  the  law  in  which  it 
originated." 

It  will  here  be  seen  that  the  doctrine  thus  stated  goes  one  step 
beyond  what  is  required  to  sustain  the  ruling  of  the  court  below  in 
the  case  in  hand,  for  the  defense  was  permitted  to  pass  over  the 
note  and  attack  the  contract  in  which  it  originated.  Here  how- 
ever all  that  has  been  done  has  been  to  show  the  unlawful  character 
of  the  Very  transaction  on  which  the  suit  is  founded.  Again  we 
have  in  Armstrong  ^.  Tbfer,  11  Wheat.  258,  a  statement  by  the 
same  eminent  authority  of  the  rule  of  law  governing  illegal  and 
immoral  contracts,  which  is  correctly  abbreviated  in  the  syllabus  of 
that  case  as  follows  :  ^'  Where  a  contract  grows  immediately  out  of, 
and  is  connected  with,  an  illegal  or  immoral  act»  a  court  of  justice 
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will  not  lend  its  aid  to  enforce  it.  So  if  the  contract  be  in  part 
only  connected  with  the  illegal  consideration,  and  growing  imme- 
diately out  of  it,  though  it  be  in  fact  a  new  contract,  it  is  eqnally 
tainted  by  it.''  Where  however  the  promise  or  undertaking  on 
which  sait  is  brought  is  not  conneciked  with  the  illegal  contract, 
the  rule  is  different.  As  in  the  case  put  by  Lord  Maksfiel'd  in 
Fkikney  v.  ReynouSy  4  Burr.  2069,  if  one  person  pay  the  debt  of 
another  at  his  request,  an  action  may  be  sustained  to  recover  the 
money,  although  the  original  contract  was  unlawful,  and  though 
the  person  who  paid  the  money  knew  that  it  was  paid  in  discharge 
of  a  debt  not  recoverable  at  law.  All  these  cases  tend  to  elucidate 
the  rale  as  stated  in  Swan  v.  Scott^  and  determine  beyond  con- 
troversy that  whenever  it  is  made  to  appear  during  the  trial  of  a 
case  that  the  plaintiff's  claim  rests  upon  an  illegal  foundation,  the 
court  will  not  lend  its.  aid  to  enforce  it.  On  the  other  hand,  where 
the  illegal  transaction  is  not  involved  in  the  case  trying,  but  in  a 
matter  distinct  and  collateral,  a  recovery  may  be  had. 

We  are  therefore  brought  to  the  conclusion  that  the  court  below 
committed  no  error  in  directing  judgment  to  be  entered  on  the 
special  verdict  for  the  defendant 

The  judgment  is  afl&rmed. 

Judgm»ni  affirm$d. 


S  So 
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8iXB  T«  FiBST  Bboulab  Baptist  Ohuboh  of  Mabov  Orrr. 

an  lowm, ».) 

•  ■ 

A  leligioiiB  8oeiei7  cannot  be  compelled  to  reinstate  a  member  expelled  float 
the  ehorch,  where  the  expulsion  was  not  by  an  act  of  the  oorporatloa  and 
did  not  affect  any  interest  in  property.* 

MANDAMUS  to  reinstate  a  member  expelled  from  a  ohuioh. 
The  plaintiff  had  judgment  below. 

Glass  A  Hughes  and  Miller  di  Cliggeit,  for  appellant. 

Blythe  and  Mariletfy  for  appellee. 

Seevebs^  J.  When  rights  of  property  are  in  controTersj,  it  is 
conceded  by  connsel  for  the  appellant  that  the  courts  haye  the 
jurisdiction  and  power  to  inquire  as  to  the  proceedings  of  an  eccle- 
siastical body  which  affect  such  right.  And  on  the  other  hand,  as 
we  understand,  counsel  for  the  appellee  concede,  that  if  there  was 

*To  same  effect,  Hardin  v.  Truftees,  eU.  (51  Mich.  187),  47  Am.  Bep.  555.    See 

Landis  t.  Gampbett,  past. 
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no  corporation,  the  courts  could  not  inquire  and  determine  whether 
the  plaintiff  had  been  Lawfully  expelled  from  the  church  for  un- 
christian conduct,  or  for  non-compbauce  with  the  rules  and  disci- 
pline of  the  church.  But  the  appellee  insists,  that  as  a  member 
of  the  corporation,  the  plaintiff  was  possessed  of  certain  rights,  for 
the  protection  of  which  she  may  appeal  to  the  courts.  This  we 
understand  to  be  the  single  question  to  be  determined.  The 
demurrer  admits  all  the  allegations  of  the  petition  which  are  well 
pleaded,  and  no  more.  The  petition  states  that  the  corporation 
expelled  the  plaintiff,  but  this  is  a  conclusion  from  the  facts 
pleaded,  and  we  have  to  inquire  whether  the  allegation  is  true,  and 
if  80,  whether  the  plaintiff  has  been  deprived  of  a  valuable  right. 
l%e  corporation  and  church,  in  so  far  as  the  discipline  of  the  lat- 
ter 18  concerned,  are  not  identical.  The  object  of  the  corporation 
is  declared  to  be  ^'  purely  religious,  and  the  building  up  of  a  church 
membership."  To  that  end  it  has  charge  of  all  the  interests  and 
property  which  is  now  owned  or  may  hereafter  be  owned,  by  the 
^' First  Regular  Baptist  Church  of  Mason  City,  Iowa."  It  also  has 
power  to  acquire  property,  and  sue  and  be  sued,  and  all  powers 
enjoyed  by  '^corporations  organized  for  religious  purposes  under 
the  existing  laws  of  Iowa."  The  officers  of  the  corporation  con- 
sist of  five  trustees,  clerk  and  treasurer.  The  trustees  have  the 
«are  of  the  property,  both  real  and  personal,  and  manage  the  affairs 
of  the  corporation.  New  members  shall  be  admitted  to  member- 
ship, and  other  members  released  therefrom,  according  to  the  rules 
^verning  the  Begular  Baptist  denomination  of  the  United  States. 
Certain  '^  rules  of  church  government  in  the  matter  of  the  disci- 
pline of  members  "  are  made  a  part  of  the  petition,  but  it  does  not 
appear  that  such  rules  have  been  adopted  by,  or  can  be  regarded 
as  by-laws  or  rules  governing  the  corporation.  The  only  and 
primary  object  of  the  corporation  is  the  acquisition  and  taking 
care  of  property.  The  rules  of  the  church  as  to  the  discipline  of 
members  have  no  relation  to  the  corporate  property  or  corporate 
matters.  Now  it  is  quite  clear  that  the  plaintiff  was  expelled  or 
cut  off  by  the  church  for  **  insufferable  offenses  "  against  the  church. 
The  ''hand  of  fellowship  was  withdrawn,"  not  by  the  corporation, 
but  by  the  church.  The  plaintiff  sought  to  be  restored  to  the 
church,  and  the  church  voted  to  indefinitely  postpone  the  applica- 
tion." The  corporation  is  not  managed  by  the  church,  but  by  trus- 
tees. The  latter  have  taken  no  action  in  relation  to  the  plaintiff, 
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nor  haa  she  been  expelled  therefrom  by  any  action  of  the  corpora- 
tion,  unless  what  was  don6  by  the  chnrch  amonnts  to  expulsion 
from  the  corporation.  It  will  be  conceded  that  all  members  of  the 
chnrch  have  the  right  to  vote  for  and  select  the  trustees  of  the  cor- 
poration, and  it  will  be  conceded  that  the  plaintifiF  has  been  de- 
prived of  this  right  by  ceasing  to  be  a  member  of  the  church.  For 
some  alleged  offense  against  the  church,  the  plaintiff  has  been 
expelled  therefrom  by  the  church.  This  is  a  purely  ecclesiastical 
question  into  which  we  cannot  inquire.  By  yirtue  of  her  church 
membership,  the  plaintiff  became  a  member  of  the  corporation, 
entitled  only  to  the  rights  and  privileges  of  a  member  of  a  cor- 
poration organized  for  religious  or  ecclesiastic  purposes.  The  cor- 
poration was  not  organized  for  pecuniary  profit.  No  such  profit 
can  possibly  accrue  to  any  member.  No  property  interest,  or  any 
other  valuable  civil  right,  has  been  affected  by  the  action  of  the 
church.  The  plaintiff  has  not  and  cannot  suffer  any  civil  damagea 
whatever.  This  view  is  in  harmony  with  Hardin  t.  Baptist  Church, 
51  Mich.  137  ;  8.  c,  47  Am.  Bep.  555,  where  numerous  authori- 
ties are  cited.  See  also  the  later  case  of  Livingston  v.  Triniiy 
Church,  16  Vroom,  280.  We  are  of  the  opinion  that  the  court 
erred  in  OTerruling  the  demurrer. 

Judgment  r0vsr$0tL 


Haughbt  t.  Habt. 

Ctt  Iowa,  9S.) 
Negtiffsi^ee'— pU  near  hightoa$f-'an4maU  running  aila^ 

In  a  conntj  where  stock  lawfully  ran  at  large,  the  defendant  dug  a  well  on  hfii 
nnineloeed  land,  near  the  highway,  and  left  it  nnoovered  and  unfenoed,  and 
the  plaintilTs  horse  running  at  large  fell  into  it  and  was  killed.  Moid,  than 
defendant  was  liable. 

ACTION  for  negligent  killing  of  a  horse.    The  opinion  statea 
the  facts.     The  defendant  had  judgment  below. 

l^nMing  A  Irwin,  for  appellant. 
Oregcry  A  Bailie,  for  appellee. 
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RoTHBOCK,  J.  The  following  is  a  copy  of  the  petition  to  which 
the  demurrer  was  sastained  r 

**  That  the  defendant  was  for  the  six  months  last  past  and  is  now 
the  owner  of  the  following  described  premises,  to-wit :  The  north 
half  of  the  north-east  quarter  of  section  29,  Grant  township,  Buena 
Vista  county,  Iowa ;  and  that  said  premises  were  in  the  month  of 
January,  1883,  and  .still  are  unfenced. 

*'  That  defendant  caused  and  permitted  to  be  dug  on  said  unfenced 
premiseB  a  certain  dangerous  excavation  or  well,  which  was  and  is 
immediately  adjacent  to  the  highway,  and  knowingly  and  negli- 
gently permitted  the  same  to  remain  wholly  uncovered  and 
unguarded,  although  she  well  knew  and  had  been  advised  that  said 
dangerous  excavation  was  frequented  by  stock  that  was  running  at 
laige.  Yet  notwithstanding  these  facts,  she  still  permitted  said 
dangerous  and  unsafe  excavation  to  be  and  remain  in  the  same 
unsafe  condition,  and  removed  from  said  premises,  leaving  no  one 
in  charge  thereof  and  taking  no  precaution  whatever  to  prevent 
stock  from  falling  into  said  excavation  or  well. 

**  The  plaintiff  further  states  that  the  police  regulation,  restrain- 
ing  stock  from  running  at  large,  is  not  now  and  never  has  been  in 
force,  as  by  statute  provided,  in  the  county  of  Buena  Vista,  Iowa. 

**  That  in  and  during  the  month  of  January,  1883,  a  certain 
oieam-colored  horse  belonging  to  the  plaintiff,  without  any  negli- 
gence on  his  part,  strayed  onto  the  premises  of  this  defendant  and  fell 
into  said  dangerous  well  or  excavation  and  was  thereby  killed, 
without  any  fault  or  negligence  on  the  part  of  this  plaintiff." 

The  demurrer  is  based  upon  several  grounds*  two  of  which  only 
need  be  mentioned.  It  is  claimed  in  one  of  these  grounds  ''that 
there  are  no  facts  showing  that  the  negligence  of  defendant  caused 
the  death  of  the  horse."  The  other  is  that  ''  said  petition  does  not 
show  that  said  horse  was  lawfully  on  defendant's  premises  at  the 
time  of  the  injury  complained  of." 

The  facts  upon  which  the  alleged  negligence  is  based,  briefly 
stated,  are  that  the  land  of  the  defendant  is  unfenced  and  that 
upon  the  land,  and  immediately  adjacent  to  a  highway,  she  made  a 
dangerous  excavation  and  negligently  allowed  the  same  to  remain 
uncovered,  although  she  well  knew  that  the  place  where  said  exca- 
vation was  situated  was  frequented  by  stock  running  at  large. 
Was  this  negligence  for  which  plaintiff  was  liable  ?  We  think  the 
liability  depends  upon  the  fact  whether  or  not  the  plaintiff's  horse 
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was  rightf ally  running  at  large  upon  defendant's  premises.  It  is 
claimed  that  as  the  county  of  Buena  Vista  has  not  restrained  stock 
from  running  at  large,  the  horse  was  rightfully  at  the  place  where 
he  was  killed.  It  was  long  ago  held  in  this  State  that  the  owner  of 
cattle  running  at  large  upon  the  land  of  another  was  not  liable  in 
trespass.  In  other  words,  it  was  held  that  cattle  were  free  com- 
moners and  that  the  mere  fact  of  permitting  cattle  to  run  at  large 
is  not  a  ground  of  imputing  negligence  to  the  owner.  Wagner  y. 
Bissell,  3  Iowa,  396  ;  Heath  t.  CoUenback,  5  id.  490 ;  Alf/er  y.  Miss, 
di  Missouri  Ry.  Co.,  10  id.  268.  And  this  is  the  law  of  this  State 
4it  the  present  time,  excepting  in  those  counties  where  stock  is 
restrained  from  running  at  large.  What  the  rights  of  owners  of 
«tock  in  such  counties  are  we  need  not  determine. 

The  plaintiff  was  not  chargeable  with  negligence  in  allowing  his 
horse  to  run  at  large  upon  the  uninclosed  land  of  another.  At 
least  this  must  be  so,  unless  it  should  appear  that  he  was  injuring 
the  crops  of  the  plaintiff  at  or  near  the  uncovered  well.  Whether 
or  not  this  would,  under  the  law,  change  the  rule  above  announced 
we  need  not  determine  in  this  case. 

In  the  case  of  Young  v.  Harvey^  16  Ind.  314,  the  defendant 
commenced  digging  a  well  on  an  uninclosed  lot  owned  by  him  in  a 
suburb  of  Indianapolis.  After  sinking  the  well  to  the  depth  of  six 
feet,  he  abandoned  it  and  left  it  uncovered.  The  hole  or  pit  was 
useless.  The  horse  of  plaintiff,  while  lawfully  grazing  on  the  com- 
mon, fell  into  the  well  and  was  killed.  It  was  held  that  an  action 
for  damages  could  be  maintained  by  the  owner  of  the  horse.  The 
opinion  in  that  case  appears  to  be  based  upon  the  thought,  that 
owing  to  the  large  number  of  animals  which  were  allowed  to  graze 
upon  the  premises,  there  was  a  strong  probability  of  injury  and 
damages  arising  from  the  unprotected  excavation. 

In  Shearman  &  Bedfield  Negligence,  599,  it  is  said :  *^  Of 
course,  it  is  culpable  negligence  to  leave  a  pit  or  other  excavation 
in  such  an  unguarded  state  as  to  cause  injury  to  a  person  having  a 
right  to  be  upon  the  land,  and  using  that  right  with  brdinary  care.'' 
In  Addison  on  Torts,  201,  it  is  said:  " Every  occupier  of  land, 
who  allows  wells  or  mining  shafts  to  remain  on  his  land  unguarded 
and  unprotected,  is  responsible  in  damages  to  all  persons  falling 
into  them,  provided  they  were  lawfully  traversing  the  land  on 
which  the  shaft  or  well  existed,  and  fell  into  it  without  any  negli- 
gence or  misconduct  on  their  part;  but  if  they  were  at  the  time 
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trespasseiB  on  the  land,  and  the  well  or  shaft  was  more  than  twenty- 
five  yards  from  a  pablic  carriage  way,  they  will  not  be  entitled  to 
recover/*  The  reference  to  the  rights  of  the  parties  within  twenty- 
five  yards  from  a  public  carriage  way  is  made,  because  of  the  pro- 
yisions  of  the  General  Highway  Act  in  England. 

It  appears  from  these  authorities  that  the  rights  of  the  parties 
are  made  to  turn  upon  whether  or  not  the  injured  person  or  animal 
was,  at  the  time  of  receiving  the  injury,  rightfully  upon  the 
defendant's  premises.  And  in  the  case  of  Toung  y.  Harvey y  supra, 
stress  is  laid  upon  the  fact  that  there  was  a  strong  probability  of 
injury  by  reason  of  the  large  number  of  animals  grazing  upon  the 
common.  We  think,  that  if  the  owner  of  unimproved  and  un- 
broken land  should  make  an  excavation  thereon  at  a  place  remote 
from  where  stock  is  accustomed  to  roam,  and  leave  the  excavation 
uncovered,  he  should  not  be  held  liable  for  injuries  to  animals  fall- 
ing into  it.  But  it  is  averred  in  the  petition  that  the  excavation 
was  immediately  adjacent  to  a  highway,  and  in  a  place  which  the 
defendant  knew  was  frequented  by  stock  running  at  la1*ge.  In  such 
case,  we  think  the  omission  to  cover  or  protect  the  excavation  was 
negligence.  The  question  of  negligence,  or  freedom  from  negli- 
gence, should  be  determined  by  the  other  question,  whether  or  not 
a  person  exercising  reasonable  care  and  prudence  would  apprehend 
that  there  was  a  probability  of  injury  to  persons  or  animals  by  rea- 
son of  the  excavation.  We  think  the  demurrer  should  have  been 
overruled. 

Judgment  reversed. 


QniKK  V.  Shields. 

(ttJowm,l».) 
WiB — charitable  devise. 

A  devise  to  one  for  life,  providing  that  what  remains  at  his  death  he  shall 
devise  "to  the  support  and  management  of  snch  worthy  and  meritorious 
charitable  and  educational  and  religious  institutions  of  the  Roman  Catholic 
faith  "  as  he  may  determine,  is  valid.* 

•  Oanira,  Priehard  v,  Thompson  (95  N.  Y.  70),  47  Am.  Rep.  9. 
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CTION  to  confltme  a  will.    The  opinion  states  the  case. 


SiUes  dt  Seaman^  for  appellants. 

H.  B.  Henderskoti  and  McNett  d  THsdaU,  for  appellees. 


Bbok,  J.  I.  Mary  Tally,  deceased,  exednted  a  wil],  in  the  sixth 
item  of  which  she  directs  that  a  certain  note  and  mortgage  secor- 
ing  ity  made  to  her  by  The  Sisters  of  the  Humility  of  Mary,  a  cor- 
poration organized  nnder  the  laws  of  the  State,  should  be  surren- 
dered to  that  corporation,  and  should  be  canceled  without  payment 
The  seventh  item  of  the  will  disposes  of  certain  notes  and  mort- 
.gages  by  directing,  in  the  language  of  the  will,  that  the  securities 
''shall  go  and  be  held  and  controlled  and  managed  by  my  friend 
and  relative.  Miss  Mary  T.  Shields,  for  and  during  her  natural 
life,  and  for  her  and'  to  her  sole  benefit,  and  at  the  death  of  Mary 
T.  Shields,  I  desire,  and  my  will  is,  that  the  principal  of  the  securi- 
ties in  this  subdivision  of  my  will  mentioned,  and  so  much  of  the 
interest  arising  therefrom  as  shall  remain  in  the  hands  of  Mary  T. 
Shields  unexpended,  shall  go  to  the  support  and  encouragement  of 
such  worthy  and  charitable  and  educational  and  religious  institu- 
tions of  the  Roman  Catholic  faith,  as  my  said  friend,  Mary  T. 
Shields,  may  determine,  and  she  is  charged  with  the  duty  of  mak- 
ing such  disposition  of  said  means  as  is  herein  provided,  by  will 
properly  executed  before  her  death,  it  being  my  intention  that  so 
much  of  the  funds  herein  intrusted  to  said  Mary  T.  Shields,  for 
her  use  aud  benefit  during  her  natural  life,  as  may  remain  at  her 
death,  shall  not  descend  to  her  heirs,  but  go,  as  above  provided,  to 
some  Catholic  institution  or  institutions." 

The  ninth  item  directs  that  Mary  T.  Shields  "shall  take  and 
hold,  for  the  purposes  mentioned  in  the  seventh  subdivision  [item] 
of  this  will,"  certain  real  estate,  ''  or  the  proceeds  which  may  arise 
from  the  sale  of  said  property." 

[Omitting  immaterial  statements.  ] 

It  is  alleged  in  the  petition  that  the  bequest  in  the  seventh  item, 
and  the  devise  in  the  ninth,  are  void  for  uncertainty,  inasmuch  as 
the  will  does  not  indicate  the  persons  or  objects  for  which  the 
funds  and  property  shall  be  appropriated. 

The  defendants,  the  executors  named  in  the  will  (Mary  T.  Shields 
being  one  of  them),  which  has  been  admitted  to  probate,  and  the 
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l^ateeand  devisee  named  in  the  sixths  seven tli  and  ninth  items  of 
the  will  as  above  shown,  demurred  to  the  petition,  on  the  groand 
that  it  fails  to  show  facts  entitling  plaintiff  to  the  relief  claimed, 
The  demurrer  was  sustained.  The  case  is  before  us  for  determina- 
tion upon  the  pleadings. 

[Minor  matters  omitted.] 

yte  come  now  to  the  consideration  of  the  bequest  and  devise  found 
in  the  seventh  and  ninth  items  of  the  will.  They  need  not  be  sepa- 
rately referred  to  in  our  discussion  of  the  principles  of  law,  the  same 
doctrines  applying  to  both. 

It  plainly  appears  that  in  these  items  a  life  estate  in  the  real  prop- 
erty, and  the  income  arising  from  the  personalty  during  the  life  of 
Mary  T.  Shields,  are  willed  to  her.  This  is  not  denied  by  either 
party.  The  only  question  in  dispute  is  this :  Does  the  will  so  dis- 
pose of  the  estate  in  remainder  in  the  realty,  and  the  funds  that 
shall  be  found  upon  the  death  of  the  devisee  and  legatee,  that  the 
court  will  enforce  its  provisions?  Counsel  for  plaintiffs  insist  that 
these  items  of  the  will  are  void  for  uncertainty.  This  statement 
discloses  the  question  for  our  decision  in  this  branch  of  the  case. 

It  is  first  insisted  by  plaintiffs'  counsel  that  the  objects  and  chari- 
ties mentioned  in  the  will,  to  which  the  real  estate  and  funds  are 
to  be  appropriated,  are  so  uncertain  that  the  law  will  not  and  can- 
not effectuate  the  intentions  of  the  testator,  and  enforce  the  will. 
The  foundation  of  this  position  is  that  the  will  does  not,  with  sufS- 
eient  certainty,  indicate  the  beneficiaries  of  the  charity. 

Reading  the  items  of  the  will  in  question,  we  discover  the  testa- 
ment in  the  following  language  :  '^  I  desire,  and  my  will  is,  that 
the  principal  of  the  securities  in  this  subdivision  of  my  will  men- 
tioned, and  so  much  of  the  interest  arising  therefrom  as  may  re- 
main in  the  hands  of  said  Mary  T.  Shields,  unexpended,  shall  go 
to  the  support  and  encouragement  of  such  worthy  and  meritorious 
charitable  and  educational  and  religious  institutions  of  the  Homan 
Catholic  faith,  as  my  said  friend,  MaryT.  Shields,  may  determine." 
The  beneficiaries  of  the  charity  of  the  testator  are  here  clearly  indi- 
cated to  be  '^such  worthy  and  meritorious"  institutions  of  the 
"  Roman  Catholic  faith,"  as  may  be  determined  by  Mary  T.  Shields. 
The  will  does  not  specifically  name  the  persons  or  institutions  that 
are  to  receive  the  charity.  It  leaves  the  beneficiaries  to  be  chosen 
and  named  by  the  person  appointed  to  distribute  the  charity.  It 
IB  competent  for  a  testator  to  bestow  a  charity  upon  a  person  or  in- 
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Btitution  to  be  chosen  or  named  by  a  trustee  or  executor.  In  that 
case,  there  is  no  uncertainty  of  the  beneficiary,  for  the  courts,  when 
called  upon  to  enforce  the  testament,  will  be  advised  of  the  direction 
of  the  charity  by  the  act  or  declaration  of  the  trustee  or  ezecntor. 
Wills  providing  for  the  distribution  and  appropriation  of  charities 
in  this  manner  are  always  upheld  by  the  courts.  Perry  Trusts, 
§  731  ;  2  Rfedf.  Wills  (2d.  ed,),  530-536  ;  Heskdh  v.  Mttrphy,  35 
N.  J.  £q,  23  ;  and  see  cases  cited  in  note  by  reporter ;  Wfils  v. 
DoanBy  3  Gray,  201 ;  Bratvn  v.  KeUey,  2  Cush.  243 ;  Salton- 
stall  V.  Safhders,  11  Allen,  446;  First  Universtdist  Society  of 
North  A  darns  v.  Mtch,  8  Gray,  421 ;  Going  v.  Bmery^  16  Pick.  107  ; 
Miller  v.  Teachout,  24  Ohio  St.  525 ;  Am.  Tract  JSoc.  v.  Atwaier, 
30  id.  77  ;  DeBmler  v.  Ferguson^  54  Ind.  549  ;  Gam.  of  La- 
grange Co.  V.  Rogers,  55  id.  297 ;  Pickering  v.  Shotwell,  10 
Penn.  St.  23  ;  Witman  v.  Lex,  17  S.  &  R  88  ;  Beaver  v.  FOsony  8 
Penn.  St.  327 ;  Ferin  v.  Oarey,  24  How.  465 ;  Loring  v.  Marshy 
6  Wall.  337. 

An  elaborate  note  to  HesJeeth  v.  Murphy,  supra,  by  the  reporter 
and  another,  found  in  21  Am.  Law  Register  (N.  S.),  660-666,  cite 
scores  of  cases  holding  that  similar  dispositions  of  charities  by  will 
are  valid.  It  also  gives  quite  a  number  that  may  be  cited  against 
the  doctrine.  We  doubt  not  however  that  the  conclusion  we  reach 
is  supported  by  the  great  weight  of  authority.  The  facts  of  this 
case  distinguish  it  from  LePage  v.  McNamara,  5  Iowa,  124. 

We  reach  the  conclusion  that  the  will  is  not  void  for  uncertainty 
of  the  beneficiaries  of  the  charity. 

We  are  to  inquire  whether  there  is  a  trustee  named  in  the  will, 
whose  act  or  designation  will  render  certain  the  beneficiaries  of  the 
charity.  This  may  be  admitted,  for  the  purposes  of  the  case,  with- 
out so  deciding,  to  be  necessary.  Counsel  for  plaintifEs  insist  that 
the  will  provides  for  no  such  trustee.  We  think  the  contrary  clearly 
appears,  and  that  the  instrument  in  the  plainest  terms  names  Mary 
T.  Shields  as  such  trustee.  The  language  of  the  will  following  that 
last  quoted  is  as  follows  :  "  She  [Mary  T.  Shields]  is  charged  with 
the  duty  of  making  such  disposition  of  said  means  as  is  herein  pro* 
vided,  by  will  properly  executed  before  her  death,  it  being  my  in- 
tention that  so  much  of  the  funds  herein  intrusted  to  said  Mary 
T.  Shields  for  her  use  and  benefit  during  her  natural  life,  as  may 
remain  at  her  death,  shall  not  descend  to  her  heirs,  but  go  as  above 
provided,  to  some  Catholic  institution  or  institutions.'' 
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It  cannot  be  doubted  that  if  the  words  ''  by  will  properly  executed 
before  her  death  "  had  been  omitted,  the  language  would  have  clearly 
indicated  the  creation  of  a  trust,  and  directed  its  execution.  But 
counsel  for  plaintifiF  urge,  that  as  these  words  limit  the  power  of 
Haiy  T.  Shields  to  make  the  appropriation  of  the  charity  and  des- 
ignation of  the  beneficiaries  by  will,  she  cannot  therefore  be  re- 
garded as  a  trustee.  There  is  no  force  in  this  position  for  these 
reasons  :  Suppose  Mary  1\  Shields  should  waive  her  life  estate  and 
interest  in  the  property,  can  it  be  doubted  that  she  could  then  in- 
dicate the  beneficiaries  to  receive  the  charity  ?  Or  can  it  be  doubted 
that  she  has  the  right  and  power  to  surrender  her  life. estate  ?  In 
case  she  should  do  so,  the  trust  could  be  executed  by  her  in  her  life- 
time. Can  it  be  said  that  she  will  not  do  so  ?  Surely  chancery 
will  entertain  no  such  presumption. 

But  we  are  able  to  discover  no  reason  why  the  trust  may  not  be 
executed  by  a  will,  as  permitted  or  contemplated  by  the  language 
of  the  testament  before  us.  Indeed  the  provision  seems  to  have 
been  suggested  by  common  sense,  seeking  to  effectuate  the  inten- 
iion  of  the  decedent.  She  intended  that  Mary  T.  Shields  should 
enjoy  the  property  during  her  life,  and  she  further  intended  that 
the  same  power  should  direct  the.  charity  to  the  beneficiaries  who 
shduld  finally  receive  it  When  Shields'  rights  shall  cease  she  wi^ 
be  no  more  in  life,  and  will  therefore  be  incapable  of  then  naming 
the  beneficiaries.  But  property  may  be  disposed  of  by  will,  and 
the  decedent,  in  the  exercise  of  good  common  sense,  chose  that 
character  of  disposition  on  the  part  of  Shields  which  would  per- 
fectly carry  out  the  intention  of  the  testator.  We  know  of  no 
legal  principles  which  will  defeat  the  will  on  this  ground,  and  have 
been  referred  to  no  authorities  so  holding.  The  authorities  hold, 
we  think,  that  a  power  relating  to  a  trust  may  be  executed  by  a 
will  where  the  power  creating  the  trust  so  provides.  See  4  Kent 
Com.  *330 ;  2  Hillard  Beal  Prop.,  p.  563,  §  41 ;  2  Greenl.  Cruise 
Heal  Prop.,  p.  534,  §  16 ;  1  Jarm.  Wills,  547;  1  Story  Eq.  Jur.,  § 
173,  and  notes.  These  authorities  go  to  the  extent  of  holding, 
that  when  no  form  for  the  execution  of  the  power  is  prescribed  it 
may  be  executed  either  by  deed  or  will. 

It  is  urged  that  Shields  may  not  execute  a  will,  and  in  that  case 

the  oi9tirt  cannot  enforce  the  will  for  the  reason  of  the  uncertainty 

that  will  exist  as  to  the  beneficiaries  of  the  charity.     We  cannot 

prBBunie  that  the  trustee  will  neglect  todiitoharge  the  duty  imposed 
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upon  her  of  naming  by  will  the  beneficiaries^  bat  on  the  contnuy 
most  presume  that  she  will,  in  the  discharge  of  her  duty,  indicate 
by  testament  the  objects  to  which  the  charity  shall  be  appropriated. 
But  at  all  events  that  question  cannot  now  be  anticipated.  It  will 
be  time  enongh  to  meet  it  when  Shields  dies  without  making  the 
disposition  of  the  property  by  will,  if  such  a  thing  should  happen. 
The  foregoing  discussion,  disposes  of  all  questions  necessary  to 
be  considered  in  the  disposition  of  this  case,  and  brings  us  to  the 
oondusion  that  the  judgment  of  the  District  (3ourt  ought  to  be 

AffirmuL 


State  t.  Shovmjlkbb. 

(K  lowm.  Stt.) 
Btuiardf'-'liabilUif  fartupport 

A  WMk  muTjing  a  woouui,  known  by  him  to  be  pregnant  bj  another,  is  akao 

liable  for  the  support  of  the  ehild. 

PBOOBEDINO  to  charge  defendant  with  support  of  a  bastard. 
The  opinion  states  the  case.    The  defendant  had  judgment 
below. 

H.  B.  HenderahoU,  Samuel  Jfmu  and  AniM  MePhermm,  attor- 
noy-generaly  for  State. 

sales  S  Beaman,  for  appellee. 

Bbgk,  J.  The  undisputed  testimony  as  disclosed  by  the  evidence 
for  the  State  established  the  following  facts: 

1.  The  child  was  begotten  by  the  defendant,  and  was  bom  on  the 
18th  day  of  August,  1882.  2.  Prior  to  its  birth,  on  the  1st  day 
of  June,  1882,  the  mother,  the  prosecutrix,  married  another  man 
named  Getz.  3.  At  and  before  the  marriage,  Getz  was  informed 
by  the  prosecutrix  that  she  was  enceinte  ;  her  condition  was  appar- 
ent from  her  appearance.  Upon  these  facts,  the  District  Court  held 
that  plaintiff  could  not  recover,  and  directed  the  jury  to  return  a 
verdict  for  defendant. 

Under  chapter  50,  title  26  of  the  Oode,  a  father  may  be  charged 
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with  the  maintenance  of  his  illegitimate  child.  The  proceeding 
iherennder  is  entitled  as  an  action  in  the  name  of  the  State  against 
the  alleged  father^  and  may  be  prosecnted  upon  the  complaint  of 
the  mother.  It  is  a  ciyil  action  of  a  summary  nature.  Holmes  y. 
Saie,  2  O.  Greene,  501 ;  Blaci  Hawk  Chunty  y.  Cotter,  32  Iowa, 
125,  and  is  intended  to  secure  the  maintenance  of  the  bastard,  to 
the  end  that  in  no  event  shall  the  public  become  chargeable  there- 
with. Of  course,  if  one  stands  in  the  relation  to  the'  child  which 
will  cause  the  law  to  esteem  him  liable  as  its  father  for  its  support, 
being  in  loco  parentis,  the  proceeding  cannot  be  prosecuted  against 
another  who  is  in  fact  the  natural  father.  The  one  whose  relations 
mre  such  that  he  stands  in  loco  parentis  the  law  esteems  the  father, 
and  will  not,  for  yarious  reasons,  inquire  by  whom  the  child  was 
begotten.  One  who  marries  a  woman  known  by  him  to  he  enceinte 
is  regarded  by  the  law  as  adopting  into  his  family  the  child  at  its 
birth.  He  could  not  expect  that  the  mother  upon  its  birth  would 
discard  the  child  and  refuse  to  give  it  nurture  and  maintenance. 
The  law  would  forbid  a  thing  so  unnatural.  The  child,  receiving 
ite  support  from  the  mother,  must  of  necessity  become  one  of  her 
family,  which  is  equally  the  family  of  the  husband.  The  child 
then  is  received  into  the  family  of  the  husband,  who  stands  as  to 
it  in  loco  parentis.  This  being  the  law,  it  enters  into  the  mar- 
riage contract  between  the  mother  and  the  husband.  When  this 
rdation  is  established,  the  law  raises  a  conclusive  presumption  that 
the  husband  is  the  &ther  of  his  wife's  illegitimate  child.  We  must 
not  be  understood  to  hold  that  this  rule  prevails  in  cases  involving 
questions  of  heirship  and  inheritance.  In  these  cases  the  rights  of 
others  besides  the  husband  and  bastard  arise.  In  this  cose,  the 
rights  and  liabilities  of  the  husband  and  child  are  alone  involved, 
they  rest  upon  the  relations  which  impose  upon  the  husband  the 
duty  of  maintaining  the  child.  Our  conclusion  is  supported  by 
public  policy,  and  considerations  which  work  for  the  peace  and 
well  being  of  families.  A  husband  who,  in  the  manner  we  have 
indicated,  has  put  himself  in  loco  parentis  of  a  bastard  child  of  his 
wife,  ought  not  to  be  permitted  to  disturb  the  family  relation,  and 
bring  scandal  upon  his  wife  and  her  child,  by  establishing  its  bas- 
tardy, after  he  has  condoned  the  wife's  offense  by  taking  her  in 
marriage. 

The  conclusion  we  reached  in  this  case  is  supported  by  Skiie  v. 
R&maine,  58  lowa^  46,  and  cases  therein  cited. 
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Mttny  of  the  cases  oited  by  defendant's  counsel^  Wright  v.  Hick^y 
15  Ga.  160;  Crosay.  Cross,  3  Paige,  139;  23  Am.  Deo.  778;  GoodriglU 
V.  Sauly  4 Tenn.  356;  Lomezy.  Holmdsn,  2  Str.  040; Holly,  Commun- 
wealih,  Hardin  (Ky.),  486  ;  State  y.  Psttaway,  3  Hawks,  623; 
Commonwealth  v.  Wentz,  1  Ashm.  269 ;  Hie  King  v.  LiliabUants 
of  Keay  East,  132;  The  King  v.  Inhabitants  of  Maidiftone,  ]2  id., 

550  ;  S/ielly  v. ,  13  Ves.  56  ;   State  v.  Broadwat/y  69  N.  C. 

411 ;  Stegatt  t.  StegaWs  AdmWy  2  Brock.  C.  C,  256,  inyolve  ques- 
tions of  heirship  or  inheritance,  and  in  this  respect  differ  from  the 
case  before  us.  The  distinctions  between  those  cases  and  this, 
based  upon  this  ground,  are  obvious.  We  have  above  pointed  them 
oufc.  Other  cases  cited  by  counsel  are  also  distinguished  by  these 
facts  from  this  case.  It  is  our  conclusion  that  the  judgment  of 
the  District  Court  ought  to  be 

Affirmed, 


Thomas  y.  Stetsok. 

(es  Iowa,  637.) 

PaHnerthip  — paying  individual  debt  with  firm  property. 

Ohe  partner,  individaally  indebted  to  a  person  owing  the  firm,  may  not  apply 
the  debt  due  the  firm  to  the  payment  of  his  own  debt,  without  consent  or 
ratification  by  his  copartners,  and  the  debtor  to  the  firm  is  still  liable 
therefor.* 

ACTION  for  goods  sold  and  delivered.     The  opinion  states  4he 
case.     The  plaintiff  had  judgment  below. 

Oregory  (&  Bailie,  for  appellant. 

Lot  Thomas,  for  himself. 

Adams,  J.  The  facts  as  shown  by  the  answer  are  that  the  goods 
in  question  were  purchased  by  the  defendant  of  one  J.  F.  Doty  ft 
Co. 9  the  plaintiff's  assignor  ;  that  this  firm  consisted  of  J.  F.  Doty 
and  James  R.  Day,  and  was  engaged  in  selling  lumber  and  coal  at 
Storm  Lake  ;  that  Doty  resided  at  Storm  Lake  and  was  the  active 

*Tosameeliect,  Votihaueen  v.  Judd  (48  Wis.  218),  28  Am.  Rep.  589. 
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member  of  the  firm  and  had  the  entire  and  exclasive  management 
and  control  of  the  business  ;  that  Day  resided  in  Dubuque  ;  that 
the  sale  by  J.  F.  Doty  &  Co.  to  the  defendant  of  the  goods  in  ques- 
tion was  made  through  Doty  as  a  member  of  the  firm ;  that  the 
defendant  wus  a  merchant  at  Storm  Lake,  engaged  in  a  difiFerent 
line  of  trade,  and  sold  goods  in  his  line  on  credit  to  13oty  for  his 
individual  use,  and  afterward  Doty  and  the  defendant  made  a  settle- 
ment whereby  it  was  agreed  that  the  indebtedness  due  to  J.  F. 
Doty  &  Co.  from  the  defendant  should  be  deemed  paid  by  the 
release  of  the  indebtedness  due  from  J.  F.  Doty  individually  to 
the  defendant.  This  alleged  settlement  constitutes  the  payment 
upon  which  the  defendant  relies.  For  the  purpose  of  showing  that 
J.  F.  Doty  had  authority  to  accept  in  payment  of  indebtedness  due 
bis  firm  the  release  of  certain  indebtedness  due  individually  from 
himself,  the  defendants  made  certain  averments,  which  are  in  sub- 
stance that  for  two  years  or  more  he  had  bought  goods  on  credit  of 
J,  F.  Doty  &  Co.,  and  had  sold  goods  on  credit  to  J.  F.  Doty  for 
his  individual  use,  and  that  he  and  Doty  had  afterward  applied  one 
account  against  the  other,  and  J.  F.  Doty  had  charged  himself 
accordingly  on  the  firm  books  of  J.  F.  Doty  &  Co.,  and  that  Day 
did  not  object  thereto.  He  further  averred  in  substance  that  it 
was  the  uniform  practice  and  usage  of  the  firm  of  Doty  &  Co.  at 
all  times  to  receive  accounts  against  Doty  individually  in  payment 
of  their  partnership  demands,  which  was  well  known  throughout 
the  community,  so  that  this  defendant  knew  such  to  be  their  uni- 
form practice  prior  to  the  time  that  he  dealt  with  the  firm,  and  that 
in  dealing  with  it  and  making  settlements  with  Doty  as  set  out  he 
relie<1  upon  such  practice. 

I'hese  are  in  substance  the  averments  upon  which  the  defendant 
relies  as  showing  payment,  but  in  our  opinion  they  do  not  have  that 
effect.  A  partner  has  authority  to  bind  the  firm  in  all  matters  per- 
taining to  the  partnership  business.  But  it  is  not  properly  partner- 
ship business  to  release  indebtedness  due  to  it  in  consideration  of 
the  release  of  indebtedness  due  to  its  debtor  from  one  of  its  members. 
The  precise  question  arose  in  McNair  v.  Piatt y  46  111.  211.  In 
that  case  the  court  said  :  **  The  rule  is  firmly  established,  and  not 
to  be  controverted,  that  where  a  member  of  a  co-partnership 
is  indebted  to  a  person  owing  the  firm,  he  cannot  apply  the 
indebtedness  due  to  the  firm  for  the  purpose  of  cancelling  his 
indebtedness,  nor  can  he  apply  the  funds  or  property  of  the  firm 


150 IOWA, 

Thomas  v.  Stetson. 


for  such  purpose  without  the  consent  of  his  copartner,  or  at  least 
his  subsequent  ratification."  Citing  Bretoster  y.  Moit,  4  Scam. 
378,  and  HMiard  y.  Walkery  11  III.  644  See  also  1  Dev.  &  Bat. 
Eq.  284 ;  Weed  y.  Rtchardeoii,  2  Dey.  &  Bat.  Law,  535  ;  Pierce  v. 
Pass,  1  Port.  (Ala.  )  232;  Caldwell  y.  Scott,  54  N.  H.  414 ;  Todd  y. 
Lorahy  75  Penn.  St.  156  ;  Everingham  v.  Ensworth,  7  Wend.  326  ; 
DobY.  Halsey,  16  Johns.  34;  8  Am.  Dec.  293;  ViUsY.  Bangs,36  Wis. 
135.  Possibly  it  may  be  thought  that  a  different  rule  is  held  in 
Stokes  Y.  Stevens,  40  Gal.  391.  We  are  inclined  to  think  that  that 
case  is  distinguishable  from  the  one  at  bar ;  but  whether  it  is  so  or 
not,  we  haYe  to  say  that  it  appears  to  us  that  the  ruling  of  the 
court  below  is  sustained  by  a  great  preponderance  of  authority.  It 
may  be  that  if  the  release  of  the  firm  account  against  the  defend- 
ant, for  a  consideration  moYing  to  Doty,  was  preyiously  authorized 
or  subsequently  assented  to  by  Day,  the  other  member  of  the  firm, 
the  transaction  should  be  deemed  to  be  that  of  the  firm,  and  yalid, 
if  made  in  good  faith,  eyen  as  against  its  creditors.  The  defend- 
ant insists  that  he  pleaded  such  authorization.  But  it  appears  to  us 
that  what  he  relies  upon  as  aYcrments  of  authorization  are  at  most 
only  aYcrments  of  facts  proper  to  be  proyen  as  CYidence  tending  to 
show  authorization.  He  aYers  that  prcYiously  settlements  of  a 
similar  kind  had  been  made  between  him  and  Doty,  and  entered 
upon  the  firm  books,  and  that  Day  did  not  object.  But  this  would 
not  be  CYcn  a  circumstance  against  the  defendant,  unless  Day  knew 
what  the  books  contained,  or  otherwise  had  knowledge  of  what  had 
been  done.  The  defendant  further  aYers  that  it  was  the  uniform 
practice  of  the  firm  to  receiYC  accounts  against  Doty  in  payment  of 
accounts  due  the  firm,  which  fact  was  known  to  the  defendant  and 
relied  upon  by  him  when  he  sold  on  credit  to  Doty.  But  this  aYer- 
ment  by  the  defendant  must  be  taken  in  connection  with  another, 
and  that  is,  that  Doty  *^  had  the  entire  and  exclusiYC  management 
and  control  of  the  business  of  the  firm."  The  firm  then  did  no 
business  except  what  Doty  did,  and  had  no  practice  except  what 
grew  out  of  Doty's  acts.  Besides,  the  "  practice  "  upon  which  he 
says  he  relied  would,  as  already  said,  if  it  had  been  the  practice .  of 
the  firm,  only  be  a  circumstance  to  be  shown  in  cYidenoe  for  what 
it  was  worth.  The  defendant  should  haye  expressly  aYcrred 
authorization,  if  he  relied  upon  any  authorization  as  distinct  from 
that  implied  from  the  fact  of  partnership. 
He  insists  that  it  is  a  great  hardship  if  his  settlement  with  Doty 
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cannot  be  suatained.  But  he  knew,  or  should  have  known,  that 
his  transaction  with  Dot;y  was  not  within  the  scope  of  the  firm 
busineesy  and  unless  sanctioned  by  Day,  was  a  misappropriation  by 
Doty  of  firm  assets.  When  a  person  enters  into  such  a  transaction 
with  a  member  of  a  copartnership,  it  appears  to  us  that  we  are 
justified  in  saying  that  it  is  his  duty  to  see  whether  or  not  what  ap- 
pears to  be  a  wrong  on  its  face  is  so  in  fact.  We  thiiik  that  the  de- 
murrer to  the  defendant's  answer  was  properly  sustained.  ^ 

Judgment  affirmed. 
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OSIod.  WJ 
Lken$$ — to  remove  huUdkng. 

The  onl  sale  of  a  frame  tmildlng  with  the  right  of  lemoiyal  anthoriaeB  the  puw 
efaaaar  to  enter  on  the  land  to  remoye  it,  and  such  Uoenae  la  izreyocaUe.* 

TRESPASS.     The  opinion  states  the  facts.    The  defendant  had 
judgment  below. 

JL  Warner,  D.  W.  Chambers  and  J.  &  Hedges,  for  appellant 
J.  M.  Brown,  for  appellee. 

Elliott,  0.  J.  The  complaint  of  the  appellant  alleges  that  he 
is  the  owner  of  the  land  therein  described,  and  that  the  appellee 
wrongfully  entered  upon  it,  and  without  right  removed  a  large 
frame  building. 

The  second  paragraph  of  the  answer  alleges  that  the  appeUee 
bought  the  building  of  the  appellant  and  entered  on  the  land  for 
the  purpose,  of  removing  the  building  which  ho  had  purchased.    A 

*  To  auaib  eSed^  Cent.  Branch  M.  09.  v.  .9Wto  (90  Kana.  480X  87  Am.  Bep.  m 
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written  contract  is  Bet  forth  showing  the  sale  of  the  building  to 
the  appellee. 

We  regard  this  answer  as  sufficient.  The  appellant,  having  sold 
to  the  appellee  property  of  which  possession  could  only  be  obtained 
by  an  entry  upon  the  land,  impliedly  licensed  the  latter  to  enter, 
and  take  possession  of  the  property  he  had  purchased.  An  owner 
of  land,  who  sells  property  which  can  only  be  taken  possession  of 
by  an  entry  on  the  land,  cannot  deny  the  yendee's  right  to  enter 
for  that  purpose.  It  would  be  a  strange  rule  that  would  permit  a 
man  to  sell  property  to  another,  and  then  prevent  him  from  getting 
possession  of  it.  The  purchase  of  property,  where  the  contract  of 
sale  is  fully  complied  with  by  the  vendee,  vests  in  him  a  right 
which  no  subsequent  act  of  the  seller  can  take  from  him.  The 
written  contract  set  forth  in  this  paragraph  of  the  answer  secured 
to  the  appellee  a  right  to  remove  the  building  for  which  the  appel- 
hnt  had  accepted  the  stipulated  price. 

The  third  paragraph  of  the  answer  differs  from  the  second  in 
that  it  sets  forth  a  verbal  contract  for  the  purchase  of  a  building 
on  the  appellant's  land,  and  avers  that  the  latter  had,  as  part  of 
the  contract,  granted  the  appellee  the  nght  to  remove  the  building. 
The  answer  is  good  because  it  justifies  the  alleged  trespass  by  aver- 
ring a  parol  license.  It  has  been  many  times  decided  that  a  parol 
license  is  valid.  There  was  an  interest  coupled  with  this  parol 
license,  which  precluded  the  appellant  from  revoking  it.  Buchanan 
1.  Loganspart^  etcy  Ry.  Co,^  71  Ind.  265,  and  cases  cited.  The  rule 
npon  this  subject  is  this:  where  the  license  is  coupled  with  an 
interest,  it  cannot  be  revoked,  although  a  naked  license  may  bo. 
MOkr  V.  SkUe,  39  Ind.  267;  Snfnoden  v.  Wtlas^  19  id.  10;  Hodgson  v. 
Juries,  52  id.  334;  Nowhn  v.  Whipphy  79  id.  481;  Kipp  v.  Coenen, 
55  Iowa,  03;  Lee  v.  McLeod,  12  Nev.  280;  Long  v.  Buchanan,  12 
Md.  502. 

The  sale  of  a  building  with  the  right  of  removal  is  not  neces- 
sarily the  sale  of  an  interest  in  lai^d  within  the  meaning  of  the 
statute  of  frauds.  In  Foy  v.  Reddick,  31  Ind.  414,  replevin  was  held 
maintainable  for  a  house.  In  Oriffin  v.  RanadelU  71  id.  440,  it 
was  said:  *'A  dwelling-house,  although  situated  on  the  real  estate 
of  another,  may  under  some  circumstances,  be  treated  as  })ersonal 
property."  It  has  been  held  by  this  court  that  an  agreement 
made  before  the  building  is  erected  may  make  the  structure  per- 
sonal property,  and  vest  in  the  builder  the  right  of  removal. 
Vol.  XLIX— 20 
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Faier  y.  Mullen,  23  Ind.  562;  Yater  v.  Mullen,  24  id.  277;  Pea  v. 
Pea,  36  id.  387  ;  Young  v.  Baxter,  55  id.  188;  Price  v.  J#a7o//,  85 
id.  266  ;  Taylor  y.  Wathin$,  62  id.  511.  A  recent  author  says : 
*'  But  if  such  erection  is  in  pursuance  to  a  license  granted  by  the 
owner  of  the  soil,  then  the  annexation  will  not  make  the  building 
or  other  structure  a  part  of  the  realty.  A  conveyance  of  the  land 
will  not  transfer  the  structure  with  it,  but  will  operate  as  a  revoca- 
tion of  the  license,  and  compel  the  owner,  within  a  reasonable  time 
after  such  revocation,  to  remove  the  structure  or  lose  his  right  of 
property  therein.''  Tiedeman  Real.  Prop.,  §  2.  If  a  building 
may  be  made  personal  property  by  an  agreement  entered  into  pre- 
vious to  its  erection,  it  is  difficult  to  see  why  the  same  character 
may  not  be  impressed  on  by  a  subsequent  agreement  making  sale 
of  it  and  granting  a  right  of  removal.  If  the  building  should  be 
torn  down  by  the  owner  and  the  materials  sold,  it  is  clear  that  the 
sale  would  be  of  personal  property  and  not  of  an  interest  in  land, 
and  we  can  perceive  no  reason  for  holding  that  a  standing  building 
IS  real  estate,  but  after  it  has  been  demolished  the  material  of 
which  it  was  composed  becomes  personal  property.  Keyser  v. 
!School  District,  35  N.  H.  477.  The  reasonable  doctrine  is,  that  where 
the  effect  of  the  contract  between  the  parties  is  to  impress  upon 
the  structure  the  character  of  personalty,  it  takes  that  character 
whether  the  contract  was  made  before  or  after  its  erection,  unless 
the  structure  is  inseparably  annexed  to  the  land.  Mr.  Browne  in- 
clines to  the  view  which  we  regard  as  the  just  one,  for  he  writes  : 
'^  Although  the  improvements  put  upon  land,  such  as  buildings 
and  other  erections,  tillage  and  labor  generally,  may  be  so  incorpo- 
rated with  the  land  itself  as  to  be  inseparable  therefrom  in  fact,  yet 
it  would  seem  that  they  ought  to  be  so  far  separately  regarded  as 
to  be  capable  of  a  distinct  purchase  and  sale  by  verbal  oontract,'' 
Browne  Stat  of  Frauds,  §  233. 

We  are  not  to  be  understood  as  holding  that  the  sale  of  a  right 
or  interest  in  a  building  may  not  be  a  sale  of  real  estate.  On  the 
contrary,  we  have  no  doubt  that  where  the  house  is  to  permanently 
remain  on  the  land,  then  a  sale  of  a  right  in  it  would  be  a  sale  of 
an  interest  in  the  land  within  the  meaning  of  the  statute  of  frauds* 
if  made  by  the  owner  of  the  land,  though  it  would  perhaps  be 
otherwise  if  made  by  a  tenant  or  licensee.  But  where  the  owner 
sells  a  building  with  the  right  of  removal,  he  severs  it  from  the 
land,  and  gives  it  the  character  of  personalty ;  and  in  impressing 
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thi8  character  upon  it,  he  takes  it  without  the  statute  as  effectually 
as  if  he  had  torn  it  down  and  sold  the  materials  of  which  it  was 
composed. 

We  need  not  decide  what  would  be  the  rule  in  a  case  where 
it  was  made  to  appear  that  the  structure  was  permanently  an- 
nexed to  the  land.  No  such  case  is  made  by  this  record.  The 
building  is  described  in  the  complaint  as  a  large  frame  build- 
ings and  for  aught  that  appears,  may  not  have  been  perma- 
nently annexed  to  the  freehold.  The  fair  inference  is  that  it 
was  not  so  annexed,  because  it  was  sold  as  personalty,  and  a 
license  granted  to  remove  it  The  clear  implication  therefore 
is,  that  it  belonged  to  that  class  of  buildings,  as  saw-mills  and 
the  like,  which  are  easily  susceptible  of  severance  from  the  land 
on  which  they  stand.  It  may  be  true  that  the  word  ^'  house/' 
in  its  ordinary  legal  meaning,  signifies  real  property,  but  this 
meaning  is  by  no  means  a  fixed  one.  Rogers  v.  Smithy  4  Penn. 
St.  93 ;  Common  Council  v.  StatBy  5  Ind.  334  ;  Oriffin  v.  Bans- 
ddl,  supra.  But  the  complaint  in  this  case  does  not  show  that 
the  structure  sold  by  the  appellant  was  a  house,  or  structure,  of  a 
permanent  character.  It  may  have  been  a  frame  building  of  the 
most  temporary  character,  as  a  booth,  a  shed,  or  the  like,  and  we 
think  there  can  be  no  doubt  that  parties  may  treat  a  structure  of 
nich  a  character  as  personal  property,  whether  the  contract  im- 
pressing that  character  upon  it  is  made  before  or  after  its  erection. 
The  cases  do  indeed  go  much  further,  and  lay  down  the  rule  in 
very  broad  and  comprehensive  terms.  Siaie  v.  Bonham,  1 8  Ind.  231 ; 
HinekU^  v.  BaxUr^  18  Allen,  139;  Ham  v.  Kandally  111  Mass.  297; 
RussM  V.  Richards,  10  Me.  429;  25  Am.  Dec.  254;  TapUy  v.  AniYA, 
18  Me.  12;  PuOm  v.  BeUy  40  id.  314  ;  Keyscr  v.  School  District ^ 
supra;  OoUman  v.  Lewis,  27  Penn.  St.  291.  But  all  we  are  required 
to  decide,  and  all  we  do  decide  upon  this  branch  of  the  case  is,  that 
where  the  building  is  not  a  permanent  one  and  is  not  annexed  to 
the  freehold,  and  is  sold  with  a  right  of  removal,  the  contract, 
although  verbal,  will  justify  the  purchaser,  if  he  has  fully  complied 
with  his  contract,  in  entering  and  removing  the  building. 

If  there  was  any  error  in  instruction  No.  2  given  by  the  court,  it 
was  in  appellant's  favor.  A  purchaser  of  a  building,  such  as  the 
evidence  shows  the  one  in  controversy  to  be,  has  a  right  to  remove 
it  whether  he  was  or  was  not  in  possession  of  the  land  at  the  time 
the  purchase  was  made  or  the  removal  effected.     It  is  a  familiar 
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elementary  rale,  that  the  grant  of  a  principal  thing  carries  with  it 
all  incidents,  and  under  this  rule  the  said  of  a  building  standing 
on  land  necessarily  implies  a  right  to  enter  on  the  land  and  take 
the  building.  In  Sterling  t.  Warden^  51  N.  H.  217,  it  was  said: 
^'  There  are  licenses  which  are  irrevocable,  though  they  relate  to  an 
entry  upon  and  the  occupation  of  land  or  real  estate,  and  are  by 
parol;  as  where  for  instance  the  license  is  directly  connected  with 
the  title  to  personal  property  which  the  licensee  acquires  from  the 
licensor  at  the  time  the  license  is  given,  whereby  the  license  is 
coupled  with  an  interest.  Thus  where  one  sells  personal  chattels 
on  his  own  land,  and  before  a  reasonable  time  to  remove  them 
forbids  the  purchaser  to  enter  and  take  them,  it  was  held  to  be  a 
license  which  he  could  not  revoke  within  such  reasonable  time. 
NettUion  v.  SikeSy  8  Mete.  34;  Wood  v.  Manley,  11  Ad.  &  E.  34; 
Parsons  v.  Damp,  11  Conn.  625;  White  t.  JSIwell,  48  Me.  360;  1 
Washb.  Real  Prop.  401."  It  is  a  principle  recognized  in  various 
forms  that  a  right  to  do  a  thing  upon  another's  land  invests,  by 
necessary  implication,  the  person  to  whom  it  is  granted  with  au- 
thority to  enter  and  use  the  land  so  far  as  is  reasonably  necessary 
to  effectuate  the  principal  right  Harlow  v.  Marquette^  ete,,  R,  Cb., 
41  Mich.  336;  Arrington  v.  Larrabee^  10  Oush.  512. 

Judgment  affirmed. 


Stakdabd  Oil  Oompakt  v.  Ooicbs. 

OSInd.  m.) 
ToMsUon  —  ofehaUeU — ownerahip  by  mmrresideiU, 

Chattels  purohased  in  one  State  by  a  citizen  of  another,  and  remaining  in  the 
f onner  to  leceive  a  flnJBhlng  process  of  manufacture,  are  taxable  in  the  State 
where  purchased. 

rpHE  opinion  states  the  point. 


r 


R.  8.  Taylor  and  H.  J.  May,  for  appellant 

0.  H.  Mason,  for  appellee. 

Elliott,  G.  J.    On  the  20th  day  of  March,  1880,.  the  aj^Uaiii 
contracted  with  J.  A.  McGregor  for  the  purchase  of  8,000,000 
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Btayesy  and  on  the  20th  day  of  September  following  for  1,000,000 
more.  The  contracts,  as  originally  written,  provided  that  Mc- 
Gregor shonld  manufacture  the  staves  and  deliver  them  at  the 
landing  in  Pittsburg,  Pennsylvania,  where  they  were  to  be  in- 
spected and  paid  for,  but  a  modification  of  the  contracts  was  sub- 
sequently made,  by  which  it  was  agreed  that  McGregor  should  de- 
liver to  the  appellant,  at  its  stave  yards  in  Perry  county,  Indiana, 
the  staves  contracted  for,  where  they  were  to  receive  a.  finishing 
process  called  ''  bucking,"  and  when  **  bucked "  they  were  to  be 
shipped  to  the  appellant  at  Pittsburg-  The  original  contracts 
provided  that  on  inspection  at  Pittsburg  the  staves  should  be  paid 
for  at  the  rate  of  126  per  1,000,  and  the  contracts  as  modified  pro^ 
Tided  that  when  the  staves  were  cut  and  piled  up  the  appellant 
should  advance  on  the  purchase-price  ti2  per  thousand  for  the 
staves  in  the  rough,  and  14  more  when  they  were  ''bucked."  The 
term  **  bucking"  signifies  that  part  of  the  process  of  manufacture 
in  which  the  rough  staves  are  put  through  a  machine  called  a 
''  bucker,"  and  by  which  they  are  cut  to  a  uniform  thickness,  the 
surface  partially  smoothed  and  a  slight  convexity  of  form  produced. 
Under  these  contracts  the  staves  were  in  the  appellant's  yards  in 
Perry  county  on  the  1st  day  of  April,  1881,  and  taxes  wei^  assessed 
upon  them. 

The  appellant*s  counsel  thus  state  the  question  presented  by  the 
record  :  ''Were  the  staves,  of  which  the  appellant  had  thus  be- 
come the  owner,  and  which  happened  to  be  in  Perry  county  on  the 
Ist  day  of  April,  1881,  subject  to  taxation  in  that  county  under  the 
laws  of  Indiana?  " 

Property  in  the  course  of  transit  through  this  State,  and  here 
only  for  the  purpose  of  transportation,  is  not  subject  to  taxation. 
Standard  Oil  Company  v.  Bachelor,  89  Ind.  1  ;  8tai$  v.  Carrigan, 
39  N.  J.  L.  35.  If  however  the  property  is  here  for  a  different 
purpose,  it  may  be  subject  to  taxation  by  our  laws,  although  its 
owner  may  reside  in  another  State.  There  is  a  difference  between 
property  of  a  tangible  nature  and  choses  in  action,  for  property  of 
the  former  character  is  liable  to  assessments  wherever  it  has  a  situs; 
while  taxes  on  choses  in  action  are,  as  a  general  rule,  leviable  against 
the  owner  under  the  laws  of  the  State  of  his  domicile.  Berron  v. 
Keeran,  59  Ind.  472  ;  8,  c,  26  Ahl  Eep.  87  ;  Burroughs  Taxn.,  § 
40 ;  Cooley  Taxn.  14  ;  Dyer  v.  Osborne,  11  E.  I.  321. 

The  property  of  the  appellant  was  of  a  tangible  nature,  and 
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was  in  this  State  for  the  purpose  of  undergoing,  while  here,  a  par- 
tial finishing  process,  and  it  cannot  be  regarded  as  having  been  in 
the  course  of  transit  nor  as  here  for  a  mere  temporary  purpose. 
Property  within  the  State  for  the  purpose  of  undergoing  any  part 
of  the  process  of  manufacture  is  here  for  more  than  a  temporary 
purpose  connected  with  its  transportation.  The  situs  of  the  prop- 
erty does  not  depend  upon  the  extent  of  the  work  that  is  to  be 
done  upon  it,  for  if  it  is  here  to  be  put  through  any  of  the  stages 
in  the  process  of  manufacture,  it  is  here  for  a  purpose  which 
legitimately  subjects  it  to  taxation.  It  cannot  be  justly  asserted 
that  property  within  the  State  for  the  purpose  of  undergoing  a 
part  of  the  process  of  manufacture  is  here  for  a  mere  temporary 
purpose,  or  for  the  purpose  of  transportation.  The  conclusion  we 
have  stated  seems  clear  upon  principle  but  authorities  are  not 
wanting.  In  Rieman  v.  Shepard,  27  Ind.  288,  the  court  said: 
"  In  the  case  under  consideration  the  property  was  not  in  transit 
through  the  county  of  Vigo.  It  was  brought  there,  not  for  immediate 
reshipment,  but  that  money,  labor  and  skill  might  be  there  expended 
upon  it,  to  enhance  its  value  and  change  its  condition  as  a  mer- 
chantable commodity.  While  there  and  undergoing  this  change 
in  its  condition,  it,  as  property,  had  a  situs  within  the  State  and 
was  under  the  protection  of  its  laws." 

The  case  of  Powell  v.  City  of  Madison^  21  Ind.  335,  holds,  as 
does  the  preceding  case,  that  property  while  within  this  State  for 
the  purpose  of  undergoing  a  process  to  prepare  it  for  market  m  an 
improved  or  changed  form,  is  subject  to  taxation.  Speaking  of 
goods  in  transitu,  the  Supreme  Court  of  Illinois  says:  '^Ooods  or 
property  are  technically  in  transitu  when  they  are  passing  from 
one  place  to  another,  which  was  not  the  case  with  this  grain.  It 
had  not  commenced  its  transit  from  one  place  to  another ; "  and 
it  was  held  that  grain  bought  by  an  agent  on  commission  was  sub- 
ject to  taxation.  Walton  v.  Wsstwood.  73  HL  125.  In  the  case  of 
Ogilvie  v.  Crawford  County,  7  Fed.  Bep.  745,  the  court  held,  as 
we  did  in  Standard  (Ml  Co.  v.  Bachelor,  supra,  that  property  ready 
for  transportation  should  be  regarded  as  in  transitu  and  exempt 
from  taxation,  but  said:  ^' There  must  be  in  my  judgment  a  pur- 
pose to  ship  immediately  or  at  least  as  soon  as  transportation  can 
be  conveniently  obtained,  followed  by  actual  shipment  in  a  reason- 
able time  in  order  to  exempt  the  property  from  taxation." 

The  Supreme  Court  of  California,  in  People  v.  Niles,  35  Cal. 
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282y  said  that  cattle  brought  into  a  coanty  for  pasturage  were  not 
there  transiently,  but  were  there  for  such  a  pnrpose  as  subjected 
them  to  taxation.  A  similar  doctrine  was  declared  in  Hardesiy  y. 
fkming,  57  Tex.  395. 

There  is,  as  is  obvions  from  what  we  have  said,  a  radical  difference 
between  this  case  and  the  case  of  Standard  Oil  Co.  t.  Bachelor^ 
swpray  for  in  that  case  nothing  was  to  be  done  to  the  property  in 
this  State;  it  was  ready  for  shipment  and  the  owner  intended  to 
ahip  it  as  soon  as  means  of  transportation  could  be  procured ;  while 
in  the  present  case  the  property  was  not  ready  for  shipment  nor 
was  it  intended  to  be  shipped  until  subjected  to  a  process  changing 
its  form  and  enhancing  its  yalue.  The  question  of  intent  is  a 
material  one,  for  great  abuse  would  grow  up  if  property  might  be 
jncomulated  without  the  intention  to  ship  at  once,  or  as  soon  as  by 
reasonable  diligence  means  of  transportation  could  be  obtained. 
The  materiality  ol  the  intention  to  ship  was  noted  in  Ogilvie  y. 
Orawford  Countff,  supra,  where  it  was  said:  ^^This  allegation  of 
intention  is  essential,  because  otherwise  a  purchaser  might  crib  his 
com  on  a  railway  with  no  purpose  of  immediate  shipment  but  for  the 
purpose  of  awaiting  the  future  course  of  the  markets  or  with  intent 
to  evade  taxation;  in  which  cases  the  transit  would,  in  my  opinion,  be 
treated  as  at  an  end,  for  the  time  being  at  leasf  The  intention  of 
the  buyer  in  this  case  was  to  keep  the  property  within  this  State  for 
«  definite  purpose,  and  not  to  ship  it  until  that  purpose  had  been 
jKSComplished.  While  it  was  here  awaiting  the  execution  of  that 
jtorpose  it  was  within  the  protection  of  our  laws,  and  must  bear  its 
ahare  of  the  public  burdens.  Judge  Story  says:  ^'A  nation 
within  whose  territory  any  personal  property  is  actually  situate 
has  an  entire  dominion  over  it  while  therein  in  point  of  sovereignty 
imd  jurisdiction,  as  it  has  over  immovable  property  situate  there." 
Story  Gonfl.  Laws,  §  550.  The  authorities  sustain  this  doctrine. 
Ames  Iron  Works  v.  Warrsn,  76  Ind.  6VZ ;  s.  c.,40  Am.  Rep.  258; 
47mfi  V.  Van  Buskirk,  7  Wall.  139 ;  Oiark  v.  Tarbsll,  58  N.  H.  88. 

Property  in  this  State  for  the  purpose  of  being  subjected  to  a  pro- 
cess essential  to  its  fitness  for  sale  or  use  is  situated  here,  no  matter 
what  may  be  its  destination.  All  property  in  a  mill  or  factory 
owned  by  non-residents  is  situated  here  while  work  or  skill  is  being 
expended  upon  it,  although  the  purpose  for  which  it  was  bought  was 
to  prepare  it  for  foreign  markets.  Cotton  or  wool  in  a  New  England 
miU  or  factory  for  the  pnrpose  of  being  manufactured  into  fabrics 
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is  situated  there,  wherever  its  owner  may  reside,  or  whatever  he 
may  intend  to  do  with  it  after  the  manufacturing  process  is  com- 
pleted, and  what  is  true  in  such  a  case  is  equally  so  in  the  present 
A  statute  subjecting  to  taxation  property  bought  in  this  State,  and 
l^ept  here  for  the  purpose  of  undergoing  a  partial  process  of  manu- 
facture, is  not  in  conflict  with  that  provision  of  the  National  Con- 
stitution which  provides  that  Congress  shall  have  power  ''  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  States. '^ 
Constitution  IT.  S.»  art.  1,  g  8.  There  is  in  such  a  case  no  inter- 
ference with  inter-State  commerce ;  the  State  does  no  more  than 
exercise  an  attribute  of  sovereignty  over  personal  property  within 
its  dominion,  and  does  not  usurp  any  power  belonging  to  Congress. 
If  it  be  true  that  a  State  cannot  tax  property  in  such  a  ease,  then 
wheat  sent  here  to  be  manufactured  into  flour  in  our  mills  cannot  be 
taxed,  although  it  is  situate  within  our  territory  and  is  within  the 
protection  of  our  laws.  This  position  of  counsel  i^  not  supported  by 
principle,  nor  is  it  in  harmony  with  the  adjudged  cases.  Judge 
Gooley  says  :  ''  But  a  tax  on  property  that  may  be  the  subject  <af 
commerce  under  congressional  legislation  is  not  a  tax  on  commerce. 
Neither  is  a  tax  on  property  that  has  been  the  subject  of  such  com- 
merce, where  it  is  taxed  only  as  property,  and  in  common  with  all 
other  property  within  the  State."  Gooley  Taxn.  62.  Coal  was 
brought  from  Pennsylvania  to  Louisiana  for  sale,  taxes  were  assessed 
against  it  in  the  latter  State,  and  it  was  held  that  the  statute  author- 
izing the  tax  did  not  violate  the  constitutional  provision  of  which 
we  are  speaking.  Brown  v.  Houston^  33  La.  Ann*  843 ;  s.  o.,  3^ 
Am.  Rep.  284. 

The  statute  declares  that  taxes  shall  be  levied  upon  property  aa 
property,  and  does  not  discriminate  against  any  person,  or  any  class 
of  persons,  and  is  valid  under  the  decisions  of  the  Supreme  Court 
of  the  United  States. 

The  principle  established  by  the  decisions  of  that  court  is,  that 
the  taxing  power  of  the  State  may  be  exercised  upon  property  within 
its  territory,  although  commerce  and  its  instruments  may  be  in- 
directly affected,  but  that  no  discrimination  can  be  made  in  favor 
of  the  citizens  of  one  State  in  matters  affecting  inter-State  com- 
merce, nor  can  there  be  any  regulation  of  commerce.  County  of 
Mobile  V.  Ktmbally  102  TJ.  S.  691 ;  Webber  y.  Virginia,  103  id.  344  ; 
Machine  Co.  v.  Oagey  100  id.  676  ;  Cook  v.  J^efinsylvania,  97  id.  560 ; 
Waring  v.  Mayor,  8  Wall.  110 ;  Pervear  v.  C7om.,  5  id.  475 ;  Lioen» 
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Tax  CaseSt  id.  462  ;  Mc Outre  v.  Cam,,  3  id.  887  ;  Brawny.  Mary- 
land,  12  Wheat.  419.  Many  acts  of  legislation  indirectly  affecting 
commerce  have  been  upheld,  and  the  general  rule  is  that  if  the  legis- 
lation does  not  assume  the  form  or  effect  of  a  regulation  of  com- 
merce, it  will  not  yiolate  the  National  Constitution.  Munfi  y.  Itti- 
noU,  94  U.  S.  113  ;  Sherlock  y.  AUing,  93  id.  99  ;  State  Tax  Case,  15 
Wall.  284;  Gaaky  y.  Board  etc.,  12  How.  299;  HarrigauY.  Con- 
necticfit  River,  etc,  Co.,  129  Masss.  580 ;  s.  c,  37  Am.  Rep.  387; 
Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12. 

The  State  has  power  to  lay  taxes  on  property  bought  within  its 
limits,  and  intended  to  be  ultimately  transported  to  another  State 
for  sale  or  use.  A  statute  providing  for  the  assessment  of  taxes  in 
8uch  a  case  is  not  in  conflict  with  the  provision  of  the  Constitution 
of  the  United  States  which  declares  that  '^  no  State  shall,  without^ 
the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws."  Art.  1,  §  10,  Constitution  of  U.  S.  This  pro- 
vision does  not  apply  to  articles  brought  into  one  State  from 
another,  nor  to  articles  intended  to  be  carried  out  of  one  State  to 
another,  but  applies  only  to  intercourse  with  foreign  nations.  Wood- 
ruff V.  Parham,  8  Wall.  123 ;  ffinson  v.  Lott,  id.  148 ;  Machine 
Co.  V.  Gage,  supra ;  Brown  v.  Houston,  supra ;  City  of  New 
Orleans  v.  Edipse,  etc.,  Co.,  33  La.  Ann.  647 ;  s.  c,  39  Am.  Rep. 
279  ;  Staie  v.  Pinckneg,  10  Rich.  (Law)  474;  Harrison  v.  Mayor, 
etc.,  3  Sm.  &  M.  581. 

Judgment  affirmed. 


OoLXS  v.  Peck  . 

CM  Ind.  888.) 
LauOard  and  tenani — tenant  erecting  building — eUetian  to  renew  or  pwrcJuue, 

A  lease  provided  that  the  lessee  might  erect  a  bnilding,  and  thai  at  the  end  of 
the  tenn  the  lessor  might  elect  to  renew  the  lease,  or  to  bay  the  building  or 
sell  the  lot,  at  a  price  to  be  ascertained  bj  arbitrators.  The  lessee  built, 
bat  the  lessor  failed  to  elect.  The  lessee  then  elected  to  purchase  the  lot . 
bat  the  lessor  refused  to  join  in  an  arbitration  to  fix  the  price.  HM,  that 
the  lessee  was  entitled  to  equitable  relief. 

Vol.  XLLX:  — 21 
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ACTION  for  rent.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

A.  0.  Downey,  for  appellants. 
J.  &  Jettegf  for  appellee. 

NiBLACK,  J.  On  the  6th  day  of  March,  1873»  Eliza  Peck,  by  an 
instrument  in  writing,  mutually  executed,  leased  to  Beece  N.  P. 
Buchanan  and  James  Buchanan,  a  lot  of  ground  in  the  city  of 
Bising  Sun,  for  a  period  of  ten  years  at  the  rent  of  $50  per  year,  pay- 
able annually  in  advance,  the  term  to  commence  on  the  10th  day 
of  March,  1873,  and  end  on  the  10th  day  of  March,  1883,  and  the 
lessees  to  have  the  privilege  of  erecting  on  the  lot,  and  occupying 
•during  their  term,  a  two-story  brick  house,  suitable  for  business 
purposes.  The  instrument  contained  the  following  additional  pro- 
visions: 

''  And  it  is  further  agreed  between  said  parties,  and  made  part  of 
the  conditions  of  this  lease,  that  at  the  expiration  of  the  same  the 
said  lease  is  to  be  renewed  and  continued  for  another  term  of  time 
of  ten  years  on  the  same  terms,  that  is  to  say,  $50  per  year,  or  the 
party  of  the  first  part  is  to  purchase  the  building  and  improvements 
from  the  party  of  the  second  part  or  the  party  of  the  second  part  is  to 
purchase  the  grounds.  Either  one  of  the  three  is  to  be  done,  and  that 
at  the  option  of  the  party  of  the  first  part,  and  she  shall  notify  the 
other  party  twelve  months  before  the  expiration  of  the  time  which  one 
she  will  elect  to  do.  And  in  case  the  lease  is  not  renewed,  and  a  sale 
is  to  take  place  as  in  either  case  above  named,  then  each  party  is  to 
choose  a  competent  disinterested  freeholder  who  shall  appraise  the 
value  of  the  ground  or  building,  as  the  case  may  be,  and  they  shall 
have  power,  in  case  they  see  proper  to  choose  a  like  third  person,  and 
the  party  who  is  to  purchase  shall  pay  to  the  other  the  amount  so 
stated  by  them  to  be  the  value.  And  if  this  lease  is  renewed  for 
the  second  term  of  ten  years,  then  at  the  expiration  of  that  time 
sale  from  one  to  the  other  shall  be  made  as  above  stated,  either  the 
land  to  the  party  of  the  second  part  or  the  building  to  the  first 
party,  to  be  determined  as  above  set  forth.  And  all  the  terms, 
covenants  and  conditions  of  this  lease  shall  extend  to  the  heirs,  ad- 
ministrators, executors  or  assigns  of  the  parties  to  the  same." 

The  Buchanans  went  immediately  into  possession  and  soon  there* 
after  erected  on  the  leased  lot  a  two-story  brick  building  of  the  value 
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of  $3,000.  Daring  the  year  1877  all  the  interests  and  the  estates  of 
the  Bachanans  in  the  lease  were  assigned  and  transferred  to  John 
B.  Coles  and  Daniel  S.  Wilber,  who  very  soon  went  into  and  haye 
ever  since  continued  in  possession  of  the  leasehold  premises. 

On  the  20th  day  of  March,  1883,  Eliza  Peck,  the  lessor,  com- 
menced this  action  against  Coles  and  Wilber  by  filing  a  complaint 
against  them  before  a  justice  of  the  peace  for  the  sum  of  $50,  as 
the  amount  alleged  to  be  due  in  advance  for  rent  of  the  leased  lot 
from  the  10th  day  of  March,  1883,  to  the  10th  day  of  March,  1884. 
Coles  and  Wilber  appeared  before  the  justice  and  answered:  First, 
in  general  denial.  Second,  By  way  of  cross  complaint,  setting  up 
the  lease  and  the  matters  connected  with  it  herein  above  referred 
to,  and  averring  the  performance  of  all  the  covenants  and  conditions 
of  the  lease  on  their  part;  also  averring  that  the  plaintiff  failed  to 
elect  whether  she  would  renew  the  lease,  or  purchase  the  building 
on  the  leased  ground,  or  sell  the  ground  to  the  defendants,  and  to 
notify  the  defendants  of  her  election  in  the  premises  twelve  months 
before  the  expiration  of  the  term  of  the  lease,  or  at  any  other  time  ; 
that  on  the  3d  day  of  February,  1883,  they,  the  defendants,  elected 
to  purchase  the  leased  ground,  and  so  notified  the  plaintiff  ;  that 
they  thereupon  selected  Richard  M.  Jones,  a  competent  and  disin- 
terested freeholder  of  said  city  of  Bising  Sun,  as  an  appraiser  to 
appraise  said  leased  ground,  fixing  the  time  for  said  appraisement 
for  the  10th  day  of  March,  1883,  and  the  place  at  the  front  door 
of  the  building  on  the  leased  ground,  of  all  which  they  notified  the 
plaintiff  in  writing  on  said  3d  day  of  February,  1883;  that  on  the 
10th  day  of  March,  1883,  the  said  Richard  M.  Jones  appeared  at 
the  time  and  place  named  in  the  above  mentioned  notice  in  writ- 
ing, but  the  plaintiff  failed  and  refused  to  select  any  person  on  her 
part  to  appraise  the  leased  ground  which  the  defendants  had  so 
elected  to  purchase  ;  that  the  plaintiff  so  failing  and  refusing,  the 
defendants  immediately  selected  Oeorge  B.  Oibson,  also  a  compe- 
tent and  disinterested  freeholder  of  the  city  of  Rising  Sun,  to  act 
also  as  an  appraiser  of  the  leased  ground  in  question;  that  the  said 
Jones  and  Oibson  then  and  there  proceeded  to  appraise  said  leased 
ground,  and  appraised  the  same  at  1322,  of  which  they  at  once  gave 
notice  in  writing  both  to  the  plaintiff  and  defendants ;  that  after 
receiving  notice  of  suoh  appraisement,  that  is  to  say  on  said  10th 
day  of  March,  1883,  the  defendants  tendered  to  the  plaintiff,  and 
offered  to  pay  her,  in  legal  tender  United  States  treasury  notes. 
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said  sum  of  1^22y  on  condition  that  she  would  make  and  deliver  to 
them  a  good  and  sufficient  deed  of  conveyance  for  said  leased  land, 
but  the  plaintiff  refused  to  accept  said  sum  of  money  as  well  as  to 
execute  such  a  deed;  that  the  defendants  were  ready  and  willing  to 
pay  said  sum  of  money  on  the  condition  of  receiving  a  deed,  and 
would  pay  the  money  into  court  at  any  time  when  required  so  to 
do,  as  a  means  of  obtaining  a  specific  performance  of  the  contract 
contained  in  the  lease.  Wherefore  the  defendants  demanded  a 
specific  performance  of  said  contract,  and  damages  in  the  sum  of 
13,000,  as  well  as  all  other  proper  relief. 

The  justice  certified  the  cause  to  the  Circuit  Court,  upon  the 
ground  that  the  matters  alleged  in  the  cross  complaint  put  in  issue 
the  title  to  real  estate. 

In  the  Circuit  Court  a  demurrer  to  the  cross  complaint  was  sus- 
tained, and  a  trial  resulted  in  a  finding  and  judgment  for  the  plaint- 
iff in  the  sum  of  150. 

Error  is  first  assigned  upon  the  decision  of  the  Circuit  Court  sus- 
taining the  demurrer  to  the  cross  complaint ;  but  as  preliminary  to 
the  consideration  of  the  question  of  the  sufficiency  of  that  pleading, 
the  appellee  has  moved  to  dismiss  this  appeal,  upon  the  ground  that 
the  action  was  commenced  before  a  justice  of  the  peace,  and  that 
the  amount  in  controversy  below  did  not  really  exceed  |;50. 

[Omitting  this  point.] 

The  facts  alleged  in  the  cross  complaint  present  some  more  novel 
and  much  more  difficult  questions.  The  first  is  :  Did  the  failure 
of  the  appellee  to  avail  herself  of  the  option  reserved  to  her  in  the 
lease  transfer  to  the  appellants  the  right  to  exercise  a  similar  option 
on  their  part  ? 

Viner,  in  his  Oeneral  Abridgment,  in  volume  9,  on  page  362, 
says  :  ''  If  a  man  sells  trees  growing  upon  his  land,  excepting  six 
oaks,  the  exceptor  is  to  have  the  election,  and  if  there  be  a  time 
limited,  he  must  do  it  during  such  time,  but  if  he  slip  the  time, 
then  the  other  shall  elect."  Story  on  Contracts,  at  section  816,  in 
treating  of  alternative  contracts,  concludes  :  '^  But  if  the  person,  by 
his  own  wrong  or  default,  lose  his  election, —  as  if  he  be  bound,  in 
the  alternative,  to  do  one  of  two  things  by  a  certain  day,  and  he 
suffer  the  day  to  pass,  without  making  an  election  by  performing 
one  or  the  other,  the  other  party  may  elect  which  he  will  demand.'' 
Bouvier,  in  his  Institutes,  volume  1,  section  693,  holds  a  similar 
doctrine,  saying  :     ^'  The  right  to  choose  which  of  two  things  is  to 
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be  deliyered  to  fulfil  an  alternative  obligation,  called  the  right  of 
election,  is  Tested  in  the  party  to  whom  it  is  given  by  the  agree- 
ment ;  but  when  there  is  no  one  selected  to  exercise  this  right,  it 
belongs  to  the  first  agent,  or  him  who  is  to  do  the  first  act,  and  on 
his  failare  to  exercise  it  in  proper  time,  the  right  passes  to  the 
other  party.*' 

From  illustrations  given  and  various  exceptions  noted,  the  doc- 
trine of  these  extracts  is  only  applicable  to  alternative  obligations 
which  are  distinctly  disjunctive,  and  not  to  cases  in  which  the  law, 
or  the  evident  intention  of  the  parties,  implies  an  election.  As 
thus  distinguished,  this  doctrine  is,  to  a  greater  or  less  extent,  sup- 
ported by  the  cases  of  Dueraon  v.  Bellows,  1  Blackf.  217;  Conwell 
V.  Smithy  8  Ind.  530,  and  Ireland  v.  Montgomery,  34  id.  174,  and 
may  as  we  believe  be  safely  applied  to  the  alternative  reservations 
contained  in  the  case  before  us.  Oonsequently,  when  the  appellee 
faOed  to  exercise  her  right  of  election,  under  the  lease,  her  right  in 
that  respect  passed  over  to  the  appellants. 

The  next  question  is,  did  the  appellants  properly  proceed  in 
the  appraisement,  or  attempted  appraisement,  of  the  leased 
ground  ? 

A  learned  author  states  the  law  in  cases  analogous  to  this,  to  be 
that  ''  where  a  lease  stipulated  that  at  the  close  of  the  term  the 
value  of  the  building  should  be  appraised  by  persons  to  be  chosen 
by  the  parties,  and  that  the  lessor  should  purchase  the  buildings  of 
the  lessee  at  the  price  so  set  by  the  appraisers,  it  was  held  that  before 
the  lessee  could  sue  for  the  value  of  the  buildings  he  must  show 
that  he  had  done  all  that  was  reasonably  in  his  power  to  have  the 
appraisement  made  ;  that  having  shown  this,  and  that  his  efiForts 
had  been  vain,  he  might  then  sue  for  the  fair  value.  *  *  *  The 
duty  of  procuring  the  decision  of  the  referee  in  cases  like  the  fore- 
going rests  primarily  upon  the  party  who  will  have  the  claim  for 
payment ;  t.  0.,  upon  the  plaintiff  in  t^e  suit  to  be  brought  after 
the  right  of  action  shall  have  accrued.  He  must  use  his  best  exer- 
tions to  bring  about  and  perfect  the  agreement  of  reference.  And 
it  seems  that  his  failure  to  bring  it  about  will  enable  him  to  insti- 
tute suit  without  delay,  only  in  case  the  obstacle  to  his  success  has 
grown  out  of  the  contumacious  action  of  the  other  party.  The 
debtor  cannot,  by  preventing  the  perfection  of  the  reference,  esoape 
4he  liability  to  be  sued."    Morse  Arb.  &  Award,  94. 

As  to  the  proper  remedy  to  be  pursued  in  cases  similar  to,  or  of 


166  INDIANA, 


Coles  V.  Peck. 


the  general  class  of  the  one  made  by  the  cross  complaint  in  this 
case^  there  is  some  conflict  in  the  authorities. 

In  the  case  of  Milnes  t.  O^ry^  14  Vesey  Jr.  400,  which  has 
become  a  leading  case  of  its  class,  it  was  held  that  where  a  sale  was 
provided  for  in  a  lease  at  a  price  to  be  fixed  by  two  persons  to  be 
mntually  chosen,  or  by  an  umpire  to  be  appointed  by  the  persons  so 
chosen  in  case  of  disagreement,  and  where  the  appraisers  failed  to 
agree  upon  the  price  or  the  person  to  be  appointed  as  umpire,  a  bill 
would  not  lie  for  a  specific  performance  of  the  contract  of  sale,  upon 
the  ground  that  the  contract  was  incomplete  and  inoperative  until 
the  price  was  determined  according  to  the  provisions  of  the  lease, 
and  that  case  has  been  followed  by  some  cases  in  this  country, 
notably  those  of  Oreason  v.  Ketelta.^,  17  N.  Y.  491,  and  Hopkins  v. 
Oilman,  22  Wis.  476,  holding  that  for  the  wrongful  failure  to  com- 
plote  an  agreement  for  reference  the  proper  remedy  was  by  action 
at  law  for  the  recovery  of  damages.  The  doctrine  of  that  case  has 
however  generally  been  followed  by  the  courts  of  the  United  States 
only  in  a  limited  and  restricted  sense,  and  is  mainly  applied  only  to 
contracts  for  reference  in  which  by  the  form  and  language  of  the 
stipulation  the  mode  of  determining  the  price  by  values  on  arbitra- 
tion is  made  an  essential  provision  —  in  fact  condition  —  to  the 
validity  of  the  agreement,  and  to  cases  in  which  the  parties  can  be 
easily  placed  in  statu  qtio,  or  where  an  action  for  damages  can  be 
made  to  afFord  an  adequate  remedy. 

There  is  another  recognized  class  of  contracts  providing  a  mode 
for  ascertaining  the  price  of  property  by  arbitration  or  reference, 
in  which  the  language  used  in  the  stipulation  is  treated  as  non- 
essential and  as  more  in  the  nature  of  a  suggestion,  regarding  the 
stipulation  itself  as  virtually  an  agreement  to  sell  the  property  at  a 
fair  price. 

Concerning  this  latter  class  of  contracts,  Pomeroy  in  his  work  on 
the  Specific  Performance  of  Contracts  says  :  ^'  If  the  means  speci* 
fied  for  fixing  upon  the  price  fail  for  any  reason,  the  court  does  not 
treat  the  contract  as  fatally  defective ;  but  wiU,  in  the  suit  for  a 
specific  performance,  direct  a  fair  and  roasonable  price  to  be  ascer- 
tained in  some  manner  preliminary  to  the  decree,  either  by  refer- 
ring the  matter  to  a  master  or  other  officer,  or  by  appointing  a 
skilled  person  as  a  special  valuer,  or  even  by  determining  the 
amount  itself ;  it  will  pursue  any  such  mode  as  the  circumstancet 
of  the  case  show  to  be  expedient     The  tendency  of  the  later  Bng- 
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Ii8h  decisions  is  to  consider  these  stipulations  for  a  determination 
of  the  price  hy  third  persons,  rather  as  matters  of  form  than  of  sub- 
stance ;  to  construe  them  in  such  manner  that  they  become  inci- 
dental only  to  the  main  object  of  the  agreement.  *  *  *  The 
result  is  that  while  the  doctrine  of  Milnes  y.  Qery  and  of  the 
class  of  cases  to  which  it  belongs  has  not  been  repudiated  and  is 
even  now  enforced,  yet  it  is  carefully  restricted  to  the  kind  of  con- 
tracts already  mentioned  ;  the  court  will  treat  the  contract  as  fall- 
ing within  the  second  class,  unless  it  would  thereby  do  yiolence  to 
the  language  and  thwart  the  plain  intent  of  the  parties."  §§  148- 
152,  and  notes. 

Waterman,  in  his  treatise  on  Specific  Performance,  states  the 
rule  to  be  that  '^  Specific  performance  cannot  be  enforced  of  an 
agreement  that  property  shall  be  sold  at  a  price  to  be  determined 
by  valuers  if  no  valuation  be  made  ;  nor  the  appointment  of  valuers 
decreed,  or  any  other  mode  of  determining  the  price,  be  substituted 
by  the  court,  unless  there  has  been  such  acquiescence  in,  or  part  per- 
formance of  the  contract  as  would  render  it  inequitable  not  to 
enforce  its  execution,  in  which  case  the  court  will  determine  what 
is  a  fair  value."     Waterman  Spec.  Perform.,  §  44. 

In  Wood  on  Landlord  and  Tenant,  673-4,  it  is  said:  "Where 
the  lease  contains  a  covenant  for  the  renewal  of  a  lease,  on  a  valua- 
tion or  apprais2il  by  arbitrators,  and  the  lessor  will  not  comply 
with  the  terms  of  the  covenant,  and  agree  upon  arbitrators  or  sub- 
mit the  matter  to  them,  a  court  of  equity  will  not  decree  a  specific 
performance  of  that  part  of  the  covenant,  but  will  receive  evidence 
of  the  value,  and  compel  the  execution  of  a  lease  as  agreed.  *  * 
*  U  the  arbitration  fails  by  reason  of  the  arbitrators  chosen  being 
unable  to  complete  the  reference,  and  the  parties  failing  to  agree 
on  another  umpire,  the  lessee  may  maintain  an  action  of  an 
equitable  nature  to  compel  the  execution  of  a  renewal  lease, 
and  have  a  reference  to  ascertain  what  the  amount  of  rent  should 
be." 

In  the  case  of  Tscheider  v.  Biddle,  4  Dillon,  55,  a  case  very  simi- 
lar to  the  one  at  bar  in  many  of  its  essential  facts,  the  court  stayed 
the  proceedings  in  an  action  at  law  for  the  collection  of  rent  until 
the  lessor  should  appoint  an  appraiser  to  value  the  land  ii^  accord- 
ance with  the  terms  of  the  lease. 

As  bearing  on  the  same  general  subject,  reference  is  made  to  the 
following  cases:    Lowe  v.  Brawn,  22  Ohio  St  463^  Tobetf  v.  Couniy 
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of  Bristol,  3  Story,  800;  Biddte  y.  Ramsey,  52  Mo.  163;  Hug  r. 
Van  BurkUo,  58  id.  202. 

The  weight  of  American  aathority  unmistakably  sapports  the 
conclasion  that  in  cases  of  the  same  general  character  as  this, 
equity  will  take  jurisdiction  and  grant  such  relief  as  may  seem  to 
be  most  expedient,  or  most  in  accord  with  the  spirit  of  the  agree- 
ment looking  to  the  sale  of  the  property. 

We  do  not  hold  that  the  report  of  the  arbitrators  chosen  by  the 
appellants  in  this  case  is  conclusiye  upon  the  appellee  as  to  the 
value  of  the  leased  lot.  We  hold  only  that  the  ayerments  of  the 
cross  complaint  are  sufficient  to  show  that  the  appellants  haye  done 
all  that  they  reasonably  could  do  to  consummate  the  agreement  for 
reference  contained  in  the  lease,  and  have,  for  that  reason,  presented 
a  good  prima  facie  case  for  equitable  relief.  Sirohmater  y.  Zep- 
penfeld,  3  Mo.  App.  429.  See  also  Lowe  y.  Brown,  supra)  Hall 
y.  Warren^  9  Ves.  Jr.  605;  Churlay  y.  Duke  of  Sofnersei,  19  Ves. 
429;  Dinham  y.  Bradford,  L.  R,  5  Gh.  App.  519;  Richardson  y. 
Smith,  id.  648;  Gregory  y.  Mtghett,  18  Ves.  Jr.  328;  Jackson  y. 
Jackson,  19  £ng.  L.  &  E.  545;  Bunnell  y.  KeteUas,  16  Abb.  Pr. 
205;  Arnot  y.  Alexander,  44  Mo.  25;  Biddle  y.  Ramsey,  supra; 
Kelso  y.  Kelly,  1  Daly,  419;  Backus's  Appeal,  58  Penn.  St  186; 
Norris  y.  Jackson,  3  Gift.  396;  Parker  y.  TasweU,  2  De  O.  (ft  J. 
559;  Jackson  y.  Jackson,  1  Sma.  &  Oifl.  184. 

The  judgment  is  reyersed.  with  costs,  and  the  cause  remanded 
for  further  proceedings. 


Tbbbb  Hautb  and  Ikdianapolis  RAiutOAb  OoMPAKT  y.  Buck. 

(96Ind.816.) 
Damagsi  -^prooBiMaUea/use  —  negligenee  —  eerUrHnaarp. 

Where  one  Is  injured  bj  the  negligence  of  another,  and  the  injury  renders  the 
system  more  susoeptible  to  disease  and  less  able  to  resist  it,  and  death  results, 
from  such  disease,  the  death  is  legally  attributable  to  such  negligence.* 

Wliere  a  railroad  train  overshoots  a  station,  and  is  stopped  at  a  dangerous 
place,  in  a  dark  night,  it  is  not  neeessarilj  negligent  for  a  passenger  to 
•light,  t 

*  To  same  effect,  Baltimore  OUff  Pass,  Bff.  Oo,  y.  Kemp  (61  Md.  74),  48  Am. 
Rep.  184. 
t  See  Taber  y.  Deiaware,  eU,,  R.  Oa,,  71 N.  T.  488. 
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ACTION  of  damages  for  death  of  plaintifiF's  intestate  by  negli- 
gence.   The  opinion  states  the  facts.    The  plaintiff  had  judg- 
ment below. 

/.  0.  WiUiamSy  B.  Harrison,  W.  H.  H.  Miller  and  J.  B.  Blam, 
for  appellant. 

0^.  W.  Pauh  M.  D.  White  and  J.  E.  Humphries,  for  appellee. 

Eluott,  J.  On  the  night  of  December  9,  1881,  the  appellee's 
intestate,  Andrew  J.  Buck,  took  passage  on  one  of  the  appellant's 
passenger  trains  at  the  town  of  Darlington  for  the  station  of  Sugar 
Creek,  not  far  distant.  Both  these  places  were  regular  stations  of 
the  company,  at  which  passengers  were  receiyed  and  discharged, 
and  the  train  on  which  deceased  took  passage  stopped  at  Sugar 
Creek.  About  the  time  the  train  usually  arriyed  at  this  station, 
and  at  the  place  where  the  signal  whistle  for  the  station  was  usually 
sonnded,  the  engineer  caused  the  customary  signal  to  be  given,  and 
applied  the  brakes,  but  the  brakes  did  not  stop  the  train,  and  it 
i^n  by  the  station  and  was  stopped  on  a  trestle  bridge,  three  hun- 
dred and  eighty-fiye  feet  beyond  the  usual  stopping  place.  The 
deceased  stepped  from  the  car  in  which  he  was  sitting  and  fell 
tliruugh  the  bridge,  a  distance  of  nineteen  feet,  and  struck  upon 
the  rocks  which  formed  the  bed  of  the  stream  spanned  by  the 
trestle-work.  The  night  was  dark,  and  there  were  no  lights  about 
the  place  where  the  train  was  stopped,  and  the  length  of  the  stop 
was  about  that  ordinarily  made  at  small  passenger  stations.  The 
regular  station  was  a  safe  place  to  alight,  and  the  deceased  lived  not 
fiur  distant,  and  was  acquainted  with  the  station  and  its  surround- 
ings. .  The  station  had  not  been  called  at  the  time  the  deceased 
left  the  train,  but  there  was  evidence  showing  that  it  was  not  the 
eastern  of  the  railroad  company's  employees  to  call  the  name  of 
the  station. 

The  deceased  was  found  in  the  creek,  and  if  not  delirious  when 
first  reached,  very  soon  became  so,  and  was  taken  to  a  house  near 
by.  It  was  not  far  from  eight  o'clock  when  he  fell  from  the 
trestle-work,  and  the  physician  who  reached  him  at  half-past  ten 
o'clock  thus  describes  his  condition :  ^'  I  found  him  lying  upon 
the  bed  on  his  left  side,  his  head  somewhat  elevated,  his  body  in  a 
perspiration,  right  leg  drawn  up,  left  extended  ;  there  was  a  cut  on 
his  chin — on  the  left  side  —  it  was. about  An  inch'  and  a  half  long; 
Vol.  LXIX  —  22 
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his  left  ankle  was  swollen,  blood  clot  on  either  side,  and  there  wa& 
a  bruise  on  his  back,  low  down  ;  his  eyes  were  closed,  one  of  the 
pupils  of  his  eyes  was  larger  than  the  other,  one  dilated  and  the 
other  contracted  ;  he  seemed  to  be  suffering  pain,  groaning  and 
crying,  and  asking,  '  Where  am  I  ? '  '  What  has  happened  ?  * 
'  Where  is  Bess  P '  that  is  the  name  by  which  he  called  his  wife ; 
his  sense  of  hearing  seemed  to  be  not  acting,  as  he  would  not  re- 
spond  to  questions  except  by  a  groan."  The  witness  then  stated 
that  he  took  the  temperature  of  his  patient's  body,  and  stated  the 
result  of  his  examination  in  detail.  Visits  were  made  on  the- 
10th,  11th  and  14th  days  of  December,  and  the  deceased  was  still 
suffering  from  the  pain  in  his  head.  In  answer  to  a  question,  the 
physician  said  :  ''He  was  suffering  from  what  we  call  a  concussion 
of  the  brain  ;  it  continued  until  January  14,  1882,  the  day  of  his 
death."  A  visit  was  made  on  the  16th  day  of  December,  and 
from  that  time  visits  were  made  daily,  and  oftener  until  the  death 
of  the  patient  A  graphic  description  of  the  progress  of  the- 
case  was  read  from  a  book  called  **  The  Physipian's  Case  Book,'' 
and  from  this  testimony  it  appeared  that  the  pain  in  the  head  and 
the  surgical  fever  found  present  on  the  10th  day  of  December  con* 
tinned  until  the  end,  but  that  typho-malarial  fever  had  supervened, 
and  that  the  immediate  cause  of  death  was  hemorrhage  from  the 
bowels.  The  medical  witness  was  asked  on  cross-examination  how 
the  injury  contributed  to  the  death  of  his  patient,  and  he  answered : 
''By  receiving  a  fall  on  the  9th  of  December,  and  in  that  fall 
receiving  a  concussion  of  the  brain.  There  was  a  condition  of  the^ 
brain  in  which  his  nervous  system  was  affected,  and  by  the  sprained 
ankle  which  confined  him  to  his  bed ;  and  the  injury  under  his  jaw 
and  on  his  back,  by  confining  him  to  his  bed,  put  his  system  in  a- 
favorable  condition  to  take  on  disease  —  whatever  the  disease  pre- 
vailing in  the  community  might  be,  and  the  result  of  his  being  con- 
fined to  his  bed  and  the  surgical  fever  he  had  following  these 
injuries.  He  gradually  drifted  into  malarial  troubles,  which  were 
then  rife  in  our  community.  The  shock  that  his  nervous  system 
had  received  and  the  depressing  influence  it  had  upon  his  system 
had  rendered  it  less  able  to  bear  the  continued  fever  and  typho- 
malarial  fever,  and  this  surgical  fever  put  him  in  a  condition  to* 
take  on  malarial  fever,  and  the  result  of  this  malarial  fever  was 
hemorrhage  of  the  bowels,  from  which  he  died."  At  another  place- 
in  his  testimony  the  witness  said  that  the  injuries  did,  in  one  sense^ 
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produce  the  feyer  which  resulted  in  death.  Dr.  Hopper,  another 
physician,  testified  that  he  visited  the  deceased  on  the  11th  day  of 
January,  and  in  answer  to  an  interrogatory  gave  it  as  his  opinion 
''That  the  fall  contributed  to  his  death  —  the  injuries  received 
from  falling  oB  the  trestle.^'  It  was  proved  that  the  malarial  fever 
was  epidemic  in  the  vicinity  of  Sugar  Creek  station,  and  that  the 
deceased,  prior  to  the  fall  from  the  trestle-work,  was  in  robust 
health. 

The  contention  of  the  appellant  is  that  the  evidence  does  not 
show  that  the  injuries  received  by  Andrew  J.  Buck  caused  his 
death. 

In  order  to  discover  a  principle  which  will  lead  to  a  just  decision 
of  the  question  here  confronting  us  it  will  be  necessary  to  reason 
from  analogous  cases,  for  we  have  found  no  case  precisely  in  point, 
nor  have  we  found  in  any  text-writer  a  rule  which  governs  such  a 
case  as  this.  A  long  settled  rule  of  the  common  law,  adopted  and 
enforced  in  criminal  cases,  supplies  a  close  analogy.  One  of  the 
most  philosophical  of  our  law-writers  thus  states  this  ancient  rule  : 
*'  Now  these  propositions  conduct  us  to  the  doctrine  that  whenever 
u  blow  is  inflicted  under  circumstances  to  render  the  party  inflicting 
it  criminally  responsible  if  death  follows,  he  will  be  deemed  guilty 
of  the  homicide  though  the  person  beaten  would  have  died  from 
other  causes,  or  would  not  have  died  from  this  one  had  not  others 
operated  with  it;  provided  the  blow  really  contributed  either 
mediately  or  immediately  to  the  death,  in  a  degree  sufficient  for  the 
law's  notice."  2  Bish  Cr.  L.,  §  637.  At  another  place  this 
author  says  :  '*  And  the  wound  need  not  even  be  a  concurrent 
cause  ;  much  less  need  it  be  the  next  proximate  one  ;  for  if  it  is  the 
cause  of  the  cause  no  more  is  required."  2  Bish.  Cr.  L.,  §  639. 
The  greatest  names  among  the  sages  of  the  law  are  arrayed  in  sup- 
port of  this  doctrine.  1  Hale  P.  C.  428 ;  1  Hawk.  P.  0.  93.  It  is 
sustained  by  the  English,  American  and  Prussian  courts.  It  is  the 
law  of  this  State  as  declared  in  at  least  two  cases,  one  of  which  was 
weU  discussed.  Kelhy  v.  Siaie,  53  Ind.  311 ;  Harvey  v.  States  40 
id.  516.  If  it  is  sufficient  to  show  in  cases  where  life  and  liberty 
are  involved  that  the  wrong  was  the  ^^  mediate  cause,"  it  must 
surely  be  sufficient  where  nothing  more  than  money  is  involved. 

In  close  agreement  with  the  fundamental  principle  of  which 
we  have  just  spoken  is  the  doctrine  of  the  court  in  Jefferson- 
nlle,   etc.,    IL    Co.   y.   Rihy,  39  Ind.   568,   where    it  was   held 
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that  the  trial  court  properly  refused  to  instruct  the  jury,  in 
iin  action  like  this,  that  *'the  injury  complained  of  cannot 
be  regarded  as  the  proximate  cause  of  death,  if  the  deoeafied 
had  a  tendency  to  insanity  and  disease,  and  the  injury  received 
by  him,  producing  his  death,  would  not  have  produced  the 
death  of  a  well  person."  Straight  in  line  with  our  own  case  is  that 
of  Drake  v.  KMy,  93  Penn.  St.  492«  In  that  case  a  lad  was  takea 
against  his  will  on  a  freight  train  and  carried  a  distance  of  five 
miles.  He  returned  home  on  foot  running  most  of  the  way,  became 
ill,  and  the  ultimate  result  was  that  he  became  crippled  in  both  legs, 
and  it  was  held  that  the  defendant  was  liable  for  all  the  injuries 
received.  The  court  said  the  true  rule  is  that  the  proximate  cause 
must  be  determined  by  the  jury  upon  all  the  facts  in  the  case. 
.  If  we  were  to  undertake  to  declare  any  other,  rule  than  that  stated 
in  the  case  cited,  we  should  be  involved  in  inextricable  confusion, 
for  it  is  clear  that  the  passenger  who  suffers,  as  the  appellee's  in- 
t^dtate  did,  injuries  of  a  serious  character,  is  entitled  to  some  damages, 
and  it  is  impossible  for  any  one  to  pronounce  as  matter  of  law, 
at  what  point  the  injury  flowing  from  the  wrong  terminated.  The 
only  possible  practical  rule  is  that  the  wrong-doer,  whose  act  is  the 
mediate  cause  of  the  injury,  shall  be  held  for  all  the  resulting  dam- 
ages, and  that  the  question  of  whether  his  wrong  was  the  mediate 
cause  is  one  for  the  jury.  But  there  are  other  cases  sustaining  the 
doctrine  of  this  court.  In  Qinna  y.  Second  Avenue  R.  Co.,  8  Hun, 
494,  affirmed  on  appeal,  67  N.  Y.  596,  the  plaintifiF  received  an  in- 
jury through  the  negligence  of  the  railroad  company,  which  resulted 
in  the  development  of  a  poisonous  discharge  causing  death,  and  the 
company  was  held  liable.  It  was  there  said:  ''More  attentive 
treatment  might  have  saved  the  life  of  the  young  man,  but  its 
necessity  was  not  apparently  suspected.  He  was  subjected  to  that 
which  was  followed  and  designed  to  be  proper  by  the  wrongful  act. 
of  the  defendant.  That  was  the.  cause  which  placed  his  life  in 
jeopardy,  because  it  produced  the  wound  whose  poisonous  discharges 
resulted  in  his  death."  So  it  may  be  justly  said  of  this  case,  it  was 
the  wrongful  act  of  the  appellant  which  placed  the  intestate's  life 
in  jeopardy.  He  who  wrongfully  places  another's  life  in  jeopardy 
is  responsible  for  the  loss  of  that  life  ;  the  appellant  did  place  the 
intestate's  life  in  jeopardy,  and  is  therefore  responsible.  The  case 
of  Brown  y.  Chicago,  etc.,  liy.  Co.,  54  Wis.  342,  s.  c,  41  Am* 
Bep.  41,  is  strongly  in  point,  and  contains  an  exhaustive  review  of 
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the  authorities.  In  that  case  a  pregnant  woman  was  carelessly 
directed  by  a  brakeman  to  leave  the  train  at  a  point  three  miles 
short  of  her  station,  and  she  walked  to  her  destination.  This  walk 
brought  on  miscarriage  and  illness,  and  it  was  held  that  for  these 
consequences  the  carrier  was  responsible.  Many  cases  are  cited  in 
support  of  this  ruling.  A  like  decision  was  rendered  in  Houston,  etc., 
jB,  Co.  v.  lYedericka,  by  the  Supreme  Court  of  Texas,  see  41  Am. 
Eep.  56,  note,  and  in  FUzpatrickY.  ChrecU  Western  Ry.  Co.,12TJ.  0» 
Q.  B.  645,  a  similar  ruling  was  made.  In  Brown  y.  Chicago,  etc.,  Ry. 
Co.,  supra,  it  was  said  of  Pullman,  etc.,  Co.  v.  Barker,  4  Col. 
344;  s.  c,  34  Am.  Bep.  89,  that  it  is  ^'unsustained  by  authority."' 
The  decision  in  Sauter  v.  New  York,  etc.,  R.  R.  Co.,  66  N.  Y.  50; 
8.  c,  23  Am.  Bep.,  18,  is  that  the  representatives  of  one  injured 
through  the  negligence  of  a  railroad  company  are  entitled  to  recover 
damages  caused  by  his  death,  although  the  immediate  cause  of  death 
was  the  mistake  of  the  surgeon  who  treated  him.  In  Williams  v. 
VanderbiU,  28  N.  Y.  217^  the  carrier's  negligence  caused  a  passenger 
to  be  detained  several  weeks  on  the  Isthmus  of  Panama,  where  he 
contracted  a  local  fever  which  disabled  him  for  a  long  time  after  his 
return  to  New  York,  and  this  resulting  injury  was  held  a  ground 
of  recovery.  A  man  by  a  wrongful  act  frightened  a  woman  and 
caused  her  to  flee  from  her  house.  In  her  flight  she  fell  from  a 
fence,  and  a  miscarriage  and  illness  resulted,  and  the  defendant  was 
held  liable  for  this  consequential  injury.  Barbee  v.  Reese,  60  Miss. 
906.  In  the  same  line,  but  not  quite  so  closely  analogous,  is  the 
case  of  Pennsylvania  Co.  v.  Hoagland,  78  Ind.  203,  approved  in 
Lake  Erie  Ry.  Co.  v.  Fix,  88  id.  381 ;  s.  c,  45  Am.  Rep.  464, 
and  Louisville,  etc.,  R,  Co.  v.  Kelly,  92  Ind.  371 ;  s.  c,  47  Am. 
Bep.  149,  where  it  was  held  that  damages  were  recoverable  for  ill- 
ness caused  by  exposure  to  cold  resulting  from  carelessness  in  direct- 
ing a  passenger  to  alight  at  the  wrong  station. 

It  will  be  found  on  investigation  that  the  decisions  we  have  re- 
ferred to  are  really  members  of  an  old  and  long  established  class  of 
cases  going  back  as  far  ut  least  as  the  case  so  famous  in  the  books 
as  the  **  Squib  case."  They  do  no  more  than  apply  a  well-known 
principle  to  new  and  peculiar  instances.  This  general  doctrine  is 
well  stated  in  Baltimore,  etc.,  R.  Co.  v.  Reaney,  42  Md.  117,  where 
it  was  said:  ''The  law  is  a  practical  science,  and  courts  do  not 
indulge  refinements  and  subtleties,  as  to  causation,  that  would  de- 
feat the  claims  of  natural  justice.     They  rather  adopt  the  practical 
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nile,  that  the  efficient  and  predominating  caiise,  in  producing  a 
given  event  or  effect,  thongh  there  may  be  subordinate  and  depend- 
ent causes  in  operation,  must  be  looked  to  in  determining  the  rights 
and  liabilities  of  the  parties  concerned."  At  another  place  in  the 
same  opinion  it  is  said:  ''To  entitle  such  party  to  exemption,  he 
must  show  not  only  that  the  same  loss  might  have  happened,  but 
that  it  must  have  happened  if  the  act  complained  of  had  not  been 
done.  Davis  v.  Oarreit,  6  Bing.  716."  In  a  recent  work  it  is  said: 
''Any  wrongful  act  which  exposes  one  to  injury  from  rain,  heat, 
frost,  fire,  water,  disease,  the  instinctive  or  known  vicious  disposi- 
tion or  habits  of  animals,  or  any  other  natural  cause,  under  circum- 
kstances  which  rendered  it  probable  that  such  an  injury  will  occur, 
is  a  primary,  efficient  and  proximate  cause,  if  the  injury  ensue. 
Many  such  cases  have  been  referred  to  in  the  preceding  pages."  1 
Sutherland  Dam.  62. 

In  Byrne  v.  Wilson,  15  Irish  C.  L.  332,  a  stage-coach  in  which 
the  plaintiff's  intestate  was  a  passenger  was  thrown  into  a  canal  by 
the  negligence  of  the  driver,  and  the  lock-keeper  turned  on  the 
water,  thereby  causing  the  death,  by  drowning,  of  the  passenger, 
and  it  was  held  that  the  proprietor  of  the  coach  was  liable  under 
Lord  Campbell's  Act,  the  court  saying:  "  The  precipitation  .of  the 
omnibus  into  the  lock  was  certainly  one  cause,  and  (as  it  may  be 
fiaid)  the  primary  cause  of  her  death,  inasmuch  as  she  would  not 
have  been  drowned  but  for  such  precipitation.  It  is  true  that  the 
subsequent  letting  of  the  water  into  the  lock  was  the  other  and 
more  proximate  cause  of  her  death,  and  that  she  would  not  have 
lost  her  life  but  for  such  subsequent  act,  which  was  not  the  neces- 
sary consequence  of  the  previous  precipitation,  by  the  negligence 
of  defendant's  servants.  But  in  my  opinion  defendant  is  not  re- 
lieved from  liability  for  his  primary  neglect,  by  showing  that  but 
for  such  subsequent  act  the  death  would  not  have  ensued."  The 
chief  justice,  in  his  opinion,  said  :  "  The  law  is  clear  that  every 
party  is  liable,  not  only  for  the  immediate  consequences  of  his  neg- 
ligence, but  also  for  the  resulting  consequences  of  his  acts,  whether 
those  acts  are  acts  of  violence  or  of  negligence  in  breach  of  a  duty 
which  imposed  the  necessity  of  care  and  caution  upon  him."  Pro- 
ceeding upon  the  general  rule  we  have  stated,  the  court,  in  Eaton 
V.  Boston,  etc.,  R.  Co.,  11  Allen,  500,  said :  "  And  it  is  no  an- 
swer to  an  action  by  a  passenger  against  a  carrier,  that  the  negli- 
gence or  trespass  of  a  third  party  contributed  to  the  injury."    A 
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like  mling  was  made  in  Spooncr  v.  DrooUf/u  City  R.  Clt;.,  54  N.  Y. 
230. 

The  case  of  Haichell  v.  Kimbrtmghy  4  Jones  L.  16«3,  supplies  an 
instraetiye  illustration  of  the  rule.  There  a  roof  was  removed  from 
a  house,  and  the  eye  of  the  plaintiff  was  lost  in  consequence  of  the 
exposure  resulting,  and  the  defendant  was  held  liable.  The  gen- 
eral rule  is  recognized  and  enforced  by  our  own  cases.  lUlhnan  v. 
IndianapoltSy  elc,  R.  Co.,  76  Ind.  166;  s.  c,  40  Am.  Rep.  230; 
City  of  Orawforckville  v.  Smith,  79  Ind.  308;  s.  c,  41  Am.  Rep. 
612;  Binfard  v.  Johnston,  82  Ind.  426;  s.  c,  42  Am.  Rep.  508; 
Dunlap  Y.  Wagner,  85  Ind.  529;  s.  c,  44  Am.  Rep.  42;  Louisville, 
etc.,  Ry.  Co.  v.  Krinning,  87  Ind.  351. 

We  turn  now  to  the  cases  cited  by  the  appellee.  We  have 
already  shown  by  the  quotation  made  from  the  able  opinion 
in  Brown  t.  Milwaukee,  etc.,  R.  Co.,  supra,  that  the  case 
of  Pullman,  etc.,  v.  Barker,  4  Col.  344 ;  s.  c,  34  Am.  Rep.  89, 
is  not  sustained  by  authority,  and  we  now  add  that  it  cannot  be 
supported  on  principle.  The  cases  of  Krach  v.  Heilmafi,  53  Ind. 
517,  and  Collier  t.  Early,  54  id.  559,  were  shown  in  Dunlap  v. 
Wagner,  85  id.  529,  to  be  in  conflict  with  the  cases  of  Schlosser  y. 
Sale,  55  id.  82  ;  Fountain  y.  Draper,  49  id.  441  ;  Barnahy  v. 
Wood,  50  id.  405,  and  English  y.  Beard,  51  id.  489,  and  to  be  con- 
demned by  other  courts  as  well  as  by  text-writers.  It  remains  to 
add  that  the  cases  of  Ryan  v.  New  York,  etc.,  R,  Co.,  35  N.  Y. 
210,  and  Fairbanks  v.  Kerr,  70  Penn.  St.  86  ;  s.  c,  10  Am.  Rep. 
6#)4,  on  which  the  cases  of  Krach  v.  Heilman,  supra,  and  Collier  y. 
Early,  supra,  are  mainly  founded,  are  in  direct  conflict  with  the 
decision  in  Louisville,  etc.,  Ry.  Co.  v.  Krinning,  87  Ind.  351.  Not 
only  is  this  true,  but  it  is  also  true,  as  shown  by  Judge  Oooley, 
that  the  cases  of  Ryan  y.  New  York,  etc.,  R.  Co.,  stipra,  and  Fair- 
ianks  y.  Kerr,  supra,  are  eyery  where  repudiated.  Oooley  Torts, 
76  n.  The  courts  of  New  York  haye  not  followed  Ryan  y.  New 
Torky  etc.,  R.  Co.,  supra,  as  yery  clearly  appears  from  the  decisions 
i^Webb  y.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420  ;  s.  c,  10  Am.  Rep.  389; 
PoUett  y.  Long,  56  N.  Y.  200  ;  Wasmer  y.  Delaware,  etc. ,  R.  Co. , 
80  id.  212  ;  s.  c,  36  Am.  Rep.  608.  We  need  not  stop  to  in- 
quire whether  the  case  of  Scheffer  y.  Railroad,  105  TJ.  S.  249,  is 
sustained  by  authority  or  not,  for  it  is  readily  discriminated  from 
the  present  case  ;  there  the  court  held  that  the  representatiyes  of 
one  who  became  insane  from  an  injury  receiyed  in  a  collision,  and 
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eight  months  afterward  took  his  own  life,  could  not  recover.  The 
conrt  sfdd :  ^^The  proximate  cause  of  the  death  of  Scheffer  was  his  owh 
act  of  self  destruction.  *  *  The  argument  is  not  sound  which 
seeks  to  trace  this  immediate  cause  of  the  death  through  the  pre- 
vious  stages  of  mental  aberration,  physical  suffering,  and  eight 
months'  disease  and  medical  treatment  to  the  original  accident  on 
the  railroad."  There  is  a  plain  difiference  between  the  case  cited 
and  the  one  at  bar.  In  the  former  the  immediate  cause  of  death 
was  an  independent  agency,  and  between  the  original  injury  and  the 
death  many  other  causes  had  intervened  and  a  long  time  had 
elapsed  ;  while  in  this  case  the  death  occurred  soon  after  the  in- 
jury, and  the  effects  of  the  injury  were  unbroken  and  continuous 
from  the  time  it  was  received  until  death  ensued.  In  the  case 
cited  the  violent  act  of  the  man  himself  produced  the  death  ;  while 
in  the  one  in  hand  a  disease  superinduced  by  the  injury  caused  the 
death,  and  there  was  no  break  in  the  line  of  causation. 

A  carrier  of  passengers  is  held  to  the  exercise  of  a  very  high  de- 
gree of  care,  and  for  a  failure  to  use  this  care  is  responsible  to  a 
passenger  who  suffers  an  injury  in  a  case  where  no  fault  of  his  con- 
tributes. It  was  said  by  this  court  in  Jefferaonvilhy  etc,  R,  Co.  y. 
Hendricks,  26  Ind.  228,  in  speaking  of  the  duties  of  railroad  com- 
panies :  ''  But  they  are  required  to  exercise  the  highest  degree  of 
care  to  secure  the  safety  of  passengers,  and  are  responsible  for  the 
slightest  neglect,  if  an  injury  is  caused  thereby."  There  are  many 
cases  in  our  own  reports  to  the  same  effect.  Oillenwaier  y.  Madi- 
son, eic.y  R.  Co.,  5  Ind.  339  ;  Thayer  v,  St.  Louis,  etc.,  R.  Co.,  22  id. 
26  ;  Sherlock r.  Ailing,  44 id.  184  ;  Louisville,  etc.,  R,  Co.  v;  Ketly, 
supra.  The  rule  is  stated  in  stronger  terms  by  the  courts  elsewhere 
as  well  as  by  the  text-writers.  Hutch.  Garr.,  §§  500^  601,  n  / 
Thomp.  Carr.  200,  204, 

It  is  the  duty  of  railroad  carriers  of  passengers  to  stop  at  the  reg- 
ular stations  and  at  safe  places  for  alighting.  Thompson  says : 
"It  is  the  duty  of  the  servants  of  the  railway  company  to  run 
their  trains  so  that  a  passenger  shaU  have  a  reasonably  safe  and 
convenient  place  for  alighting."  Thomp.  Carr.  228.  This  is  sub- 
stantially declared  in  Jeffersonville,  etc.,  R.  Co.  v.  Parmalee,  51 
Ind.  42.  In  Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466 ;  8. 
c,  7  Am.  Rep.  699,  the  court  said  in  a  case  very  like  the  present : 
*'  Stopping  the  train  at  an  unusual  place,  rendered  the  company 
presumptively  in  the  wrong  to  thatextent,  and  the  onus  at  explain- 
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iog  thi9  neglect  was  Ehrown  upon  the  defendants."  Shearm.  &  Bed£ 
jfeg.,  §§  J 2,  280  \  Curtiss  y.  Rochesier,  etc,  R.    Co.,  29  Barb. 
282 ;  AngeU  Carr.,  §  569 ;  2  Bed!  Bailroads,  §  176.     It  is  said  by 
Qjilohinson :   *'  The  passenger  is  entitled  not  only  to  be  properly 
C4rri^>  but  be  must  be  carried  to  the  e|id  of  the  Journey  for  which 
h^  has  contracted  ta  be  cdrried>  and  must  be  put  down  at  the  usual 
place  of  stopping.*'    Hutch.  Carr.,  §  612.     In  Praeger  v.  Bristolj 
«<c.,  Ry,  Co,,  24  L.  1\  (N.  h>\:):105,  the  train  ran  by  the  platform 
and  the  passenger  was  injured  in  leaving  the  car.    The  carrier  in- 
sisted that  therj3  was  no  evidbnce  of  negligence,  but  Gookburn,  G. 
J.,  said  :  '^  The  question  is  whether  there  was  a  want  of  reasonable 
care  on  the  p^rt  pf  the  aompany,  and  I  think  there  was  nqt  only  evi- 
dence but  abundant  evidence  of  this."    The  case  of  Cockle  y.  South- 
Ea4ern  Ry.  Co.,  27  L.  T.  {N.  S.)  320,  is  very  similar  to  the  one 
just  cited,  and  a  like  ruling  was  made.     In  the  case  hist  named  it 
was  said  :  ''  Blit  it, appears  to  us  that  the  bringing  up  of  a  train  to 
a  final  standstill,  for  the  purpose  of  the  passengers  alighting, 
amounts  to  an  invitation  to.alight,  at  all  events,  nfter  such  a  time 
has  elapsed  that  the  passenger  may  reasonably  infer  that  it  is  in* 
tended  he  should  get  on,t  .i£  he  proposes  to  alight  at  the  particular 
station. ''    It  is  held  in  .the  pase  ci^,  and  in  many  others,  that 
▼here  the  stop  is  mad,e  at  ^  dangerous:  pl^ce  nealr  the  usual  station, 
and  about  the,  usual\tiiiip  for  9tOppiY)g,  the  carrier  should  w;arn  the 
passengers  not  jto  le^e  thq  train,  oif  should  apprise  them  of  the 
dangerous  place.     McLeai\y.  Burhank,  11  Minn*  277,  vide  opinion^* 
|.  288;  JUtniry  Y*  Tglmadge,  2  McLean  157,   Laingy.  Colder,  8 
Penn.  St.  479>;  Stak^  v.  SaltonstaU,  13  Pet.  192  ;  Montgomery, etc.,i 
R.  Co,  V.  Boring,  61  (Ja.  583.    The.  case  of  Pennsylvania  R.  Co.- 
T.  White,  88  Penn.  St^  327,  is  very  like  the  present,  and  the  plaintiff 
was  held  entitled  to  recover.     The  court  said  :  *'  It  is  the  duty  of 
the  company  to  provide  for  the  safe  receiving  and  discharging  of 
passengers.     It  is  bound  to  exercise  the  strictest  vigilance  not  only 
in  carrying  them  to  their  destination,  but  also  in  setting  them  down^ 
safely,  if  human  care  and  for^ight  can  do  so.     Railroad  Co,  v. 
Aifell,  23  Penn.  St.  147*"    Applying  the  law  as  declared  by  the  au* 
thorities  cited,  and  many  more  might  be  added,  it  is  clear  that  there 
▼as  a  breach  of  duty  in  running  by  the  station  and  stopping  at  a 
dangerous  place.  ::  ..' 

A  rale  adopted  by  thi^  court  and  sanctioned  by  many  autbbrities- 
of  the  highest  charax^QK  }iieje.  require«i  attention. '  ;  That  rule  is  thus 
Vol.  XLIX  —  23 
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stated  by  Judge  Bedfield :  *'  The  fact  that  injury  was  suffered  by 
any  one  while  upon  the  company's  trains  as  a  passenger,  is  regarded 
as  prima  facie  evidence  of  their  liability/'  Bedf.  Garr.,  §  341. 
Professor  Oreenleaf  s  statement  of  the  rule  is  substantially  the  same. 
2  Oreenl.  Ev.,  §  227.  Judge  Cooley  gives  the  question  careful  con- 
sideration, and  makes  a  like  statement  of  the  mle«  Cooley  Torts, 
660,  663. 

In  the  early  English  case  of  Chriitie  y.  Origgs,  2  Campb.  79,  it 
was  said :  ''The  plaintiff  had  made  a  prima  facie  case  by  preying 
his  going  on  the  coach,  the  accident,  and  the  damage  he  has  suffered." 

This  rule  has  long  been  recognized  by  our  cases  as  the  correct 
one.  In  speaking  of  the  effect  of  evidence  of  the  fact  that  an  injury 
wlAS  received  by  the  passenger,  it  was  said,  in  JeffersonvilUf  etc.,  R,  R, 
V.  Hendricks,  eupra :  "  Ordinarily  such  fact  should  be  regarded  at 
least  as  prima  facie  evidence  of  negligence  on  the  part  of  the  com- 
pany," and  this  statement  of  the  rule  is  adopted  in  the  subsequent 
cases  of  Sherlock  v.  Ailing,  eupra  ;  PUteburgh^  eic^  R.  Co,  v.  Wil- 
liamsy  74  Ind.  462;  Cleveland,  etc.,  Ry.  Co.  v.  NewM^  75  id.  542;  Mem- 
phiSy  etc.,  Co.  v.  McCool,  83  id.  392;  s.  c,  43  Am.  Bep.  71.  In  the  case 
last  named  many  authorities  are  cited,  to  which  maybe  added  Rail- 
road Co.  V.  Walrath,  38  Ohio  St  461;  s.  c,  43  Am.  Bep.  433  ;  PhUa- 
ddphia,  etc.,  R.  R.  Co.  v.  Andereon^  94  Penn.  St.  351;  s.  c,  39 
Am.  Bep.  787 ;  Indianapolis,  etc.,  R.  Co.  v.  fforsi,  93  U.  S.  291 ; 
Roberts  Y.Johnson,  58  N.  Y.  613 ;  Pittsburgh,  etc.,  R.'  Co.  v.  Pillow, 
76  Penn.  St  510;  s.  c,  18  Am.  Bep.  424. 

The  rule  is  a  general  one,  and  is  stated  in  general  terms,  and 
it  is  not  to  be  understood  that  it  goes  on  to  the  extent  of  support- 
ing a  claim  to  a  recovery  where  the  evidence  shows  there 
was  no  negligence  on  the  part  of  the  carrier,  or  rebuts  the  presump- 
tion of  negligence.  It  must  therefore  be  true  in  most  instances 
that  the  negligence  or  freedom  from  negligence  will  appear  from  the 
evidence,  because  in  proving  the  occurrence  from  which  the  injury 
resulted,  the  nature  and  cause  of  the  accident  will  necessarily  appear. 
Of  course,  if  the  evidence  rebuts  the  presumption  of  negligence, 
there  cannot  be  said  to  be  a  prima  facie  case,  although  there  may 
be  an  accident  and  an  injury. 

In  some  of  the  cases  the  view  is  taken  that  if  a  thing  occurs  which 
ought  not  to  have  occurred,  had  the  requisite  degree  of  care  been  ex- 
ercised, then  the  carrier  must  show  that  such  care  was  exercised.  In 
one  ease  it  was  said  :     '*  But  where  the  thing  is  shown  to  be  under 
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the  management  of  the  defendant  or  his  Bervants,  and  the  accident 
18  snch  as  in  the  ordinary  course  of  things  does  not  happen,  if  those 
who  have  the  management  nse  proper  care,  it  affords  reasonable  eyi- 
dence,  in  the  absence  of  explanation  by  the  defendants  that  the  acci- 
dent aroeefrom  the  wantof  care.  Scott  y.  London^  ete.,  Co,,  3  H.  & 
C.  (Exch.)  596.  Of  the  case  cited,  a  jndge,  perplexed  by  the  con- 
fnsion  consequent  upon  the  departure  from  the  ancient  rule,  said: 
**  I  now  gladly  turn  to  one  case,  distingaished  from  the  chaos  of 
aatborities  depending  on  particular  facts,  by  an  attempt  at  the 
application  of  something  in  the  nature  of  principle  to  cases  of  this 
dam."  Flannery  v.  Waterford,  etc.,  Ry.  Co.,  11  Irish  0.  L.  30.  In 
the  case  at  bar  there  was  no  evidence  explaining  the  failure  to  stop 
at  the  regular  station,  nor  was  there  any  explanation  of  the  failure 
to  give  warning ;  neither  was  there  any  explanation  of  the  cause  of 
stopping  on  the  dangerous  trestle  bridge. 

We  think  the  eridence  fully  sustains  the  finding  that  there  was 
negligence  on  the  part  of  the  appellant. 

The  remaining  question  is  whether  the  intestate  was  guilty  of 
such  contributory  negligence  as  bars  a  recovery.  The  question  of 
contributory  negligence  is  generally  one  for  the  jury,  and  courts 
interfere  with  the  verdict  only  in  clear  cases.  City  of  Indianapolis 
V.  GastoUy  58  Ind.  224 ;  Pennsylvania  Co.  v.  Bensil,  70  id.  569 ; 
8.  c,  36  Am.  Bep.  188  ;  Louisville,  etc^  Ry.  Co.  v.  Richardson,  66 
Ind.  43  ;  8.  c,  32  Am.  Bep.  94  ;  City  of  Washington  v.  Small,  86 
Ind.  462,  see  page  469  ;  Pennsylvania  R.  Co.  v.  White,  88  Penn.  St 
327  ;  Willard  v.  Pinard,  4A  Vt.  34. 

The  court  cannot  declare  as  matter  of  law  that  a  passenger  is 
guilty  of  contributory  negligence,  who  alights  from  a  train  on  a 
dark  night,  after  the  customary  signal  has  been  given  for  stopping 
at  his  known  destination,  and  the  train  has  fully  stopped  near  the 
usual  alighting  place  and  near  the  time  when  it  was  there  due.  We 
have  already  quoted  from  cases  holding  that  a  passenger  who  alights 
when  a  train  is  brought  to  a  full  stop  near  the  usual  alighting  place 
is  not  guilty  of  contributory  negligence  in  attempting  to  leave  the 
train,  unless  it  appears  that  the  danger  was  apparent,  and  we  now 
direct  attention  to  other  cases  bearing  upon  the  same  subject.  In 
Robstm  V.  North  Eastern  Ry.  Co.,  L.  B.,  10  Q.  B.  271;  12  Eng.  Bep. 
302,  the  train  overshot  the  platform  but  the  station  was  not  called, 
and  the  passenger  attempted  to  alight  and  was  injured.  It  was  held 
that  a  nonrait  was  improperly  directed.    It  was  said  ''  that  there  was 
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evideuoe  from  which  the  jury  might  have  properly  found  that  the 
plaintiff  was  invited,  or  had  reasonable  ground  for  supposing  she  was 
invited,  to  alight  by  the  company's  servants."  The  language  of  the 
court  in  Curtis  y.  Delroity  eic.,  Ry.  Co.,  27  Wis.  158,  clearly  states  a 
general  principle  applicable  to  this  case  :  If  under  the  circumstances 
of  this  case,  the  train  in  being  brought  up  to  the  station  came  to  a 
stop  in  such  a  manner  as  to  induce  the  belief  on  the  part  of  the  pas- 
sengers in  waiting  on  the  platform  that  it  had  stopped  for  the  recep- 
tion of  passegers  and  then,  when  the  passengers,  acting  on  this  belief »« 
were  going  aboard,  started  again  without  caution  or  signal  given,  that 
wQuld  constitute  an  act  of  Aegligence  on  the  part  of  the  company,) 
and  be  so  ^vithout  regard  to  the  <iuestion  whether  the  starting 
w,B&  one  of  necessity,  or .  whether  the  ^top  was  actual  or  only: 
au  app^rrent  one.  .  It  was  the  duty  of  the  company,  if  the  passengers^ 
were  not  to  enter  the  cars  under  such  circumstances,  to  have  some 
oi^e  there  te;  warn  and  prevent  them."  In  our  own  case  of  Evafis- 
ville,  etc.,  R.  Co.  v.  Duncan,  28  Ind.  441,  a  complaint,  after  alleg- 
ii\g  that  the  plaintiff  took  passage  for  Fort  Branch,  and  like  matters, 
stated  that  by  the  carelessness  of  the  defendant  the  train  stopped 
at  the  town  of  Fort  Branch  before  that  part  of  the  train  on  which 
the  plaintiff , was  seated  had  reached  the  depot,  and  that  by  reason 
thereof  the  plaintiff  was  compelled  to  jump  from  the  car  to  the 
ground,' and  the. complaint  was  held  sufficient,  the  court  saying: 
''  j^s  to  the  second  objection  it  is  sufficient  to  Bay  that  we  do  not 
understand  from  the  averments  that  the  rash  conduct  of  the  plai]£it>' 
iff  produced  the  injury."  In  Columbus,  etc.,  Ry.  Co.  r.  Farreil, : 
31;  Ind.  408,  the  general  doctrine  we  have  laid  down  is  recognizisd 
and  enforced.  \ 

In  Jefersonville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48,  the  court* 
said:  '^  Was  not  the  attempt  (^  the  decedent  to  leave  the  cars,  under  : 
the  facts  stated,  *  made  under  such  circumstances  that  a  person  of  : 
ordinary  caution  and  care  would  not  have  apprehended  danger  i 
therefrom  ? '  If  it  was,  then  the  decedent  was  without  fault  or  • 
negligence ;  and  in  our  opinion,  the  decedent  was  not  guilty  of  i 
negligence  in  attempting  to  leave  the  train  under  the  circum-  • 
stances."  The  question  stated  in  this  quotation  is  that  which  - 
arises  in  all  cases  of.  a  kindred  character,  and  is  on^,  as  a  general 
rule,  to  be  left  to  the  jury.  The  principle  that  a  man  is  not  guilty 
of  contributory  negligence  who  acts  upon  a  reasonable  belief  arising, 
from  suiTounding  circumstance^  is  iQtie  o{  wide  (Application  finding  • 
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perhaps  one  of  its  most  striking  applications  in  that  class  of  cases 
where  a  passenger  leaves  a  train  in  order,  as  he  believes,  to  escape 
impending  danger.  Stokes  v.  iSaUonstdO,  supra  ;  Twotnley  v.  Osn- 
iral  Parky  etc,  R.  Co.,  69  N.  Y.  158 ;  8.  c,  25  Am.  Rep.  162,  164 
n. ;  Wilson  v.  North  Pacific  R.  Co.,  26  Minn.  278  ;  s.  a,  37  Am. 
Bep.  410 ;  Iron  R.  R.  Go.  v.  Motoery,  36  Ohio  St.  418 ;  a.  c,  88 
Am.  Bep.  597.  In  all  snch  cases  the  passenger  is  ezcnsed  even 
though  his  belief  was  an  erroneous  one,  and  but  for  his  leaping 
from  the  train  no  injury  would  have  resulted.  Without  going  fur- 
ther into  this  subject,  although  many  more  authorities  might  be 
cited,  we  conclude  by  a  quotation  from  a  recent  English  author, 
who,  after  a  thorough  review  of  the  adjudged  cases,  says:  **  But 
the  question  of  what  circumstances  amount  to  an  invitation  to 
alight  is  clearly  one  for  a  jury  ;  and  although  there  seems  to  have 
been  difficulty  felt  in  time  past  by  some  of  our  judges  in  reference 
to  this  point  of  law,  it  seems  impossible  that  any  further  doubt 
should  exist"    Wood's  Browne  Carriers,  507. 

The  principles  we  have  stated  rule  the  case  and  dispose  of  all 
the  questions  presented  whatever  form  they  may  assume. 

Judgment  affirmed. 

On  Pbtitiok  fob  a  Bbheabiko. 

Elliott,  J.  We  have  given  the  elaborate  brief  filed  on  the 
petition  for  a  rehearing  careful  study,  but  find  nothing  in  it  that 
shakes  our  confidence  in  the  conclusions  stated  in  our  former 
opinion. 

Counsel  assume  that  the  fever  of  which  the  plaintiff's  intestate 
died  was  an  independent  cause,  entirely  separate  from  the  injury 
received  by  the  fall  from  the  trestle-work.  The  evidence  does  not 
warrant  this  assumption,  for  it  shows  that  the  injury  concurred  in 
producing  the  fever,  and  also  in  producing  the  enfeebled  condition 
which  incajMicitated  the  injured  man  from  resisting  the  inroads 
of  disease.  There  was  not  only  a  condition  created  which  made 
it  probable  that  the  intestate  would  take  on  the  disease,  but  there 
was  also  such  an  enfeeblement  of  the  system  as  impaired  its  power 
to  repel  disease. 

Counsel  argue  the  case  as  though  it  were  necessary  that  the  evi- 
dence should  show  with  direct  and  positive  certainty  that  the  injury 
produced  death.  The  assumption  upon  which  the  argument  rests 
cannot  be  made  good.    It  is  not  necessary  in  any  civil  case  to  prove 
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the  substance  of  the  issue  bjr  direct  or  positive  evidence.  It  is  suf- 
ficient if  there  are  facts  fairly  warranting  the  jury  in  inferring  the 
conclusion  insisted  upon  by  the  plaintiff.  Indianapolis,  etc.,  R, 
Co.  V.  CoUingwoody  71  Ind.  476 ;  Indianapolis,  etc*,  Ry,  Go.  v. 
ThomaSy  84  id.  194 ;  1  Greenl.  Ev.,  §  13,  n.  In  the  case  before  us 
the  evidence  very  clearly  and  fully  warranted  the  inference  that 
the  injury  concurred  in  producing  death  ;  indeed  any  other  con- 
clusion would  be  directly  opposed  to  that  which  the  evidence 
supports. 

It  was  not  necessary  that  the  appellee  should  show  that  the  injury 
was  the  sole  or  direct  cause  of  the  death.  The  conclusion  stated 
in  our  former  opinion  is  fully  sustained  by  a  case  which  has  been 
brought  to  our  attention  since  that  opinion  was  written.  The  case 
to  which  we  refer  is  that  of  Beauehamp  v.  Saginaw,  etc.,  Co.,  50 
Mich.  163;  s.  c,  45  Am.  Rep.  30.  In  the  course  of  the  opinion 
the  court  said:  ''Is  it  clear  beyond  dispute,  that  the  cold  taken, 
pneumonia  and  death  were  independent  and  separate  from  the 
injury  received  and  sickness  resulting  therefrom?  Can  it  be  said 
with  judicial  certainty  that  the  injury,  the  sickness  and  weaknesa 
following  therefrom  did  not  directly  cause  or  largely  contribute  to 
the  attack  of  pneumonia,  and  that  the  party  wrongfully  injured 
was  as  able  to  withstand  this  resultant  attack  as  he  would  have 
been  if  '  a  good,  healthy,  well  nourished  boy,'  as  at  the  time  he  re- 
ceived the  injury?  If  the  injury  received  and  sickness  following 
concurred  in  and  contributed  to  the  attack  of  pneumonia,  the 
defendant  must  be  held  responsible  therefor.  It  cannot  be  said 
that  here  was  a  second  wrongful  act,  or  a  disease,  wholly  independ- 
ent of  the  first  wrong,  which  caused  the  death  of  the  boy.  People 
V.  Cook,  39  Mich.  239."  The  case  in  hand  is  in  everv  feature 
infinitely  stronger  than  the  one  from  which  we  have  quoted. 

In  commenting  upon  the  case  of  Baltimore,  etc,  R.  Co.  v.  Rea- 
ney,  42  Md.  117,  cited  in  the  former  opinion,  counsel  criticise  it 
with  much  severity,  but  their  judgment  is  opposed  by  very  weighty 
authority.  The  case  is  fully  approved  in  Beauehamp  v.  Saginaw, 
etc.,  Co.,  supra,  and  in  the  following  text-books  is  cited  with  ap- 
proval; Cooley  Torts,  79;  2  Thomp.  Neg.  1084;  3  Suth.  Dam.  418. 
It  is  sustained  by  the  English  cases  which  are  cited  in  the  opinion 
of  the  court,  and  we  are  content  to  join  them  rather  than  follow 
counsel. 

Cases  are  cited  by  counsel  as  to  evidence  of  negligence  in  cases 
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irhere  the  relation  of  carrier  and  passenger  does  not  exists  and  all 
that  need  be  said  of  them  is  that  they  have  no  application  at  all  to 
a  case  like  this,  where  the  relation  of  carrier  and  passenger 
existed. 

The  general  rule  upon  the  subject  of  proof  of  negligence  in  a  case 
like  this,  stated  in  our  former  opinion,  is  that  laid  down  in  Jeffer- 
soHvflle,  etc,  R.  Co.  y.  Hendrtcks,  supra,  where  it  was  held  that 
proof  of  the  happening  of  an  accident  to  a  passenger  is  prima 
facie  evidence  of  negligence  on  the  part  of  the  carrier,  and  that 
rale  has  been  enforced  by  many  cases,  as  we  have  heretofore  shown. 
We  did  not  hold  in  our  former  opinion  that  the  rule  applied  to  a 
case  where  there  was  nothing  more  than  a  simple  failure  to  stop  at 
a  regular  station;  we  had  no  such  case  before  us;  but  we  did  hold 
that  the  general  rule  applied  to  a  case  where  the  evidence  showed 
that  the  train  was  stopped  on  a  dangerous  trestle-work  after  there 
had  been  an  iihplied  invitation  to  alight,  and  where  no  warning 
was  given  to  the  passengers  to  remain  on  the  train.  We  have  no 
doabt  that  such  evidence  makes  a  prima  facie  case  which  will  pre- 
vail unless  overcome  by  evidence  from  the  carrier.  The  case  of 
Detaware,  etc.,  /?.  Co.  v.  Naphes,  90  Penn.  St.  135,  sustains  our 
view  and  lends  counsel  no  support.  In  that  case  it  was  said  that 
the  general  rule  was  a  reasonable  one,  '^  because  the  company  has 
in  its  possession  and  under  its  control,  almost  exclusively,  the 
means  of  knowing  what  occasioned  the  injury  and  of  explaining 
how  it  occurred,  while  as  a  general  rule,  the  passenger  is  destitute 
of  all  knowledge  that  would  enable  him  to  present  the  facts,  and 
fasten  negligence  on  the  company,  in  case  it  really  existed."  Any 
other  rule  would  practically  absolve  railway  carriers  from  lia- 
bility in  a  great  majority  of  cases,  for  the  passenger  would  seldom 
be  able  to  ascertain  the  real  cause  of  the  accident.  The  case  before 
us  supplies  an  apt  illustration  of  the  unreasonableness  of  the  rule  for 
which  the  railroad  company  contends.  How  could  Mr.  Buck,  made 
delirious  by  his  fall  from  the  trestle-work,  have  ascertained  what 
caused  the  train  to  run  by  the  station  and  stop  a  short  distance  be- 
yond upon  a  dangerous  trestle-work? 

There  was  no  evidence  satisfactorily  explaining  the  stopping  of  tlie 
train  upon  this  trestle-work,  and  the  failure  to  warn  of  danger  the 
passenger  that  the  conductor  knew  expected  to  alight  at  the  station. 
Nor  was  there  evidence  explaining  why  the  train  ran  by.  There 
was  evidence  showing  that  the  brakes  slipped,  but  no  evidence  at  all 
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showing  that  they  were  in  order,  were  properly  eonstnicted,  or  even 
that  they  were  properly  applied.  They  may  have  been  air  brakes, 
and  yet  neither  properly  constructed,  nor  in  good  order,  nor  timely 
applied.  The  condactor,  knowing  that  his  passenger  desired  to 
alight,  and  knowing,  as  the  evidence  tended  strongly  to  show,  that 
the  name  of  the  little  station  was  not  nsnally  cried,  ought  to  have 
seen  that  the  passenger  was  in  some  way  notified  of  the  dangerous 
stopping  place.  Tliere  were  other  facts  tending  to  show  negli- 
gence, as  for  instance  that  the  men  engaged  in  running  the  train 
were  taken  from  other  trains,  and  taking  all  the  evidence  together, 
it  was  abundantly  sufficient  to  warrant  the  jury  in  inferring  negli- 
gence. 

We  do  not  deem  it  necessary  to  again  go  over  the  authorities  cited 
on  the  subject  of  contributory  negligence  ;  they  fully  sustain  our 
conclusion.  The  question  in  Cincinnati,  etc,  R.  Co,  v.  Peten,  80 
Ind.  168,  was  one  of  pleading;  here  it  is  one  of  evidence.  All  that 
was  decided  in  that  case  is  stated  in  the  opinion  of  Wobden,  J. 
The  argument  of  Commissioner  Franklin  was  not  approved. 
The  case  of  JeffersonvUle,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48,  fully 
sustains  the  conclusion  reached  by  us.  We  quote :  **  Was  not  the  at- 
tempt of  the  decedent  to  leave  the  cars,  under  the  facts  stated,  ^  made 
under  such  circumstances  that  a  person  of  ordinary  caution  and 
care  would  not  have  apprehended  danger  therefrom  ?'  If  it  was, 
then  the  decedent  was  without  fault  or  negligence ;  and  in  our 
opinion,  the  decedent  was  not  guilty  of  negligence  in  attempting 
to  leave  the  train  under  the  circumstances.  The  train  having  very 
nearly  come  to  a  full  stop,  the  decedent  had  the  right  to  suppose 
ihat  it  would  stop  long  enough  for  her  to  leave  the  train;  and  she 
had  also  the  ri^t  to  suppose  that  some  of  the  agents  of  the  com- 
pany would  be  present  to  aid  and  assist  her  in  leaving  the  cars,  and 
if  her  just  expectations  had  been  realized,  she  could  and  would  have 
safely  left  the  train."  So,  in  this  case,  if  the  railroad  company 
had  done  its  duty,  or  had  conformed  to  its  usual  practice,  the  de- 
ceased's reasonable  expectations  would  have  been  realized,  and  he 
could  have  left  the  train  in  safety.  The  text-writer  referred  to  by 
counsel  gives  their  argument  no  support,  for  he  says,  as  we  have 
said,  that  the  question  of  contributory  negligence  is  "  in  every  in- 
stance of  the  kind  one  of  fact  for  the  jury."  Hutch.  Carr.,  §  615. 
It  is  also  said  by  this  author:  **  Such  companies  must  be  extremely 
careful  not  to  mislead  their  passengers  into  the  belief  that  the  halt- 
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ing  of  a  tram  at  a  station  is  meant  as  an  invitation  to  them  to  alight 
where  it  is  not  so  intended,  and  that  if  the  conduct  of  the  servants 
engaged  in  its  management  is  such  as  may  reasonably  produce  that 
impression,  and  the  passenger  so  understands  it,  and  in  the  attempt 
to  leave  the  coach  at  a  place  where  there  are  no  facilities  provided 
for  his  doing  so,  and  whilst  m  the  exercise  of  due  diligence  he  is 
injured,  the  company  will  be  liable." 

In  the  case  in  hand  we  need  not  inquire  what  effect  uncontra- 
dicted evidence,  that  it  has  been  the  uniform  custom  to  call  the 
station  before  permitting  passengers  to  alight,  would  have  had,  for 
there  was  evidence  tending  to  show  that  there  was  no  such  custom, 
and  that  the  station  was  very  seldom  called. 

Petition  overruled. 


Habtfobd  y.  Statb. 

(96  Ind.  461.) 

Oriminat  law  —  libel  —  mUigalian. 

On  a  eriminal  proeeeation  for  libel  the  defendant  may  show  in  mitigation  that 
the  libel  was  provoked  bj  a  bbel  upon  him  bj  the  prosecuting  witness. 

pONVICTION  of  libel.     The  opimon  states  the  point. 

A>  C.  Dowfiey,  W.  R,  Johnson  and  B.  M,  Chnfflthy  for  appellant. 

F.  T.  Hordj  attorneys-general,  and  E.  O.  Hay,  prosecuting  attor- 
ney, for  the  State. 

Hammond,  J.  Indictment  in  two  counts  for  libel.  The 
appellant's  motion  to  quash  was  sustained  as  to  the  first,  and  over^ 
ruled  as  to  the  second  count.  Plea,  not  guilty  ;  trial  by  jury ;  ver- 
dict of  guilty,  and  fine  of  ten  dollars  ;  motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

[Omitting  other  points.  ] 

The  prosecuting  witness  in  this  case  was  the  county  superintend- 
ent of  schools  in  Switzerland  county.  At  a  meeting  of  the  county 
board  of  education,  presided  over  by  the  prosecuting  witness,  a 
change  of  certain  text-books  was  made  to  the  advantage,  or  sup- 
loosed  advantage,  of  a  publi$hing-house  in  Cincinnati.  The  appel- 
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lant  published  in  a  newspaper  in  said  county,  over  his  own  signaturey 
an  article,  entitled  '^  A  true  statement  of  the  facts/'  the  substance 
of  which  was  that  an  agent  of  the  publishing-house  referred  to  had 
employed  the  appellant  and  the  prosecuting  witness  to  procure  the 
change  of  the  text-books  by  their  influence  before  the  board  of  edu- 
cation ;  that  they  used  their  influence  with  success  in  this  matter, 
and  that  for  so  doing  they  received  from  the  agent  of  the  publish- 
ing-house $125,  which  was  paid  by  the  agent  to  the  appellant  and 
by  him  divided  with  the  prosecuting  witness.  A  copy  of  the  pub- 
lication was  set  out  in  each  count  of  the  indictment.  The  second 
count  alleges  that  the  appellant  charged  in  such  publication  that 
the  prosecuting  witness  was  bribed  by  the  agent  of  the  pablishing- 
house  and  by  the  appellant  in  the  matter  of  the  change  of  text- 
books. It  IS  claimed  that  there  is  a  variance  between  the  publica- 
tion and  the  averments  in  the  indictment  as  to  the  charges  made  in 
the  publication,  but  in  this  we  think  the  appellant's  counsel  are  in 
error.  The  charges  made  agamst  the  appellant  in  the  indictment 
are  in  all  substantial  respects  sustained  by  the  publication  in  ques 
tion.  The  surname  alone  of  the  prosecuting  witness  appears  in  the 
article  complained  of,  but  the  indictment  charges  that  it  was  pub- 
lished of  and  concerning  such  witness.  This  was  sufficient  to  show 
that  the  charges  made  in  the  publication  related  to  the  county 
Bupenntendent,  whose  full  name  is  set  out  in  the  indictment  as 
being  the  person  injuriously  affected  by  the  alleged  libel. 

The  publication  m  question  was  clearly  libellous.  Whether  it 
charged  the  prosecuting  witness  with  a  crime  need  not  be  decided. 
It  imputed  to  him  official  corruption,  and  this,  if  believed,  would  cer- 
tainly degrade  him  m  the  estimation  of  the  public.  A  publication 
may  be  libellous  without  charging  the  commission  of  crime.  State 
V.  DeLong,  88  Ind.  312 ;  Johnson  v.  StebbinSy  5  id.  364.  There 
was  no  error  in  overruling  the  motion  to  quash  the  second  count  of 
the  indictment. 

The  prosecuting  witness,  who  testified  in  the  case,  had,  as 
he  admitted,  published  articles  in  a  newspaper  in  reference  to 
what  occurred  in  regard  to  the  exchange  of  text-books.  There 
were  three  of  these  articles.  One  was  published  the  week  be- 
fore, one  on  the  same  day  of,  and  the  other  a  week  after  the 
publication  made  by  the  appellant.'  These  articles  were  of- 
fered in  evidence  by  the  appellant,  but  upon  objection  by  the 
State  thev  were  not  admitted.      It  is  claimed  that  there  was 
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a  diBcrepancy  between  some  of  the  statements  made  in  those 
publications  and  the  evidence  of  the  prosecuting  witness  at  the  triaL 
Whether  there  was  or  not  snch  contradiction  we  express  no  opinion, 
bat  as  the  articles  related  to  the  same  facts  testified  to  by  the  prose- 
cnting  witness,  the  appellant,  we  think,  had  the  right  to  put  these 
articles  in  evidence,  leaving  the  jury  to  determiue  whether  there 
were  any  contradictions  that  in  any  way  affected  the  credibility  of 
the  witness.  The  first  article  reflected  severely  upon  the  appellant, 
charging  him  with  falsehood  in  circulating  reports  injurious  to  the 
county  superintendent  regarding  his  conduct  in  procuring  the  ex- 
change of  text-books.  There  was  evidence  tending  to  show  that  the 
appellant's  publication,  which  he  claimed  was  ^'  a  true  statement  of 
the  facts  in  the  case,"  was  provoked  by  the  publication  of  the  first 
article  by  the  prosecuting  witness.  Even  though  this  publicatioi« 
by  the  prosecuting  witness  was  libellous,  it  furnished  no  excuse  or 
justification  for  that  made  by  the  appellant.  The  commission  of 
one  crime  can  be  no  defense  for  the  commission  of  another.  At 
the  same  time  howeyer  the  law  is  well  settled  that  in  civil  actions 
for  libel  the  defendant  may,  in  mitigation  of  damages,  show  that 
the  publication  complained  of  was  provoked  by  one,  relating  to  the 
same  subject,  made  by  the  plaintiff  a  short  time  prior  to  the  de- 
fendant's publication.  Towns.  Sland.  and  Libel,  §§  414,  415,  416; 
Odgers  Libel  andSland.  306;  4  Wait  Act.  and  Def.  313.  We  think 
that  the  same  rule  should  apply  in  criminal  cases,  and  that  the  first 
article  published  by  the  prosecuting  witness  should  have  been  ad- 
mitted in  evidence  as  proper  to  be  considered  by  the  jury  in  miti- 
gation of  punishment.  Circumstances  of  a  mitigating  character, 
and  which  are  proper  to  be  considered  by  the  jury  in  fixing  the 
penalty,  may  be  introduced  in  evidence  by  the  defendant  in  a  crim- 
inal case.  Kigiler  v.  Slate,  54  Ind.  400;  1  Bish.  Grim.  Law,  §§  948, 
949.  As  the  jury  in  the  present  case  did  not  assess  the  lowest  pen- 
alty prescribed  by  statute  for  the  offense  of  libel,  we  cannot  say 
that  the  exclusion  of  the  evidence  offered  by  the  appellant  was 
harmless. 

[Other  matters  omitted.] 

There  was  error  in  overruling  the  appellant's  motion  for  a  new 
trial 

Judgment  reversed,  with  instructions  to  the  court  below  to  sus- 
tain the  appellant's  motion  for  a  new  trial. 

Judgment  revered. 
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(16  Tex.  CI.  App.  tOL) 
Chriminal  law — nwrder — emdence^dothsi  qf  decetued. 

On  a  trial  for  murder  by  shooting,  the  clothes  worn  bj  the  deceased,  with  ih» 
shot  holes  in  them,  may  be  exhibited  to  the  joiy  in  eyidenoe.  {See  neie, 
p.  191.) 

nONVIGTION  of  murder.     The  opinion  states  the  point. 

E.  W.  Terhune,  Perkins,  Oilberi  d  Perkins,  and  Updegrofm  A 
Hefner,  for  appellant. 

/.  H.  Burts,  assistant  attorney-general,  for  State. 

White,  P.  J.  [Omitting  other  points.]  As  shown  by  the 
seventh  bill  of  exceptions,  the  State  was  permitted  to  produce 
and  identify  before  the  jury  the  clothing  worn  and  the  buggy 
rug  used  by  the  deceased  at  the  time  he  was  shot,  which  were  per- 
forated by  bullet  holes.  Objection  was  made,  and  sustained  as 
far  as  it  was  proposed  to  offer  the  articles  of  clothing  and  mg 
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evidence  in  themselyes,  but  was  averraled  in  other  respects^  and  the 
witness  was  permitted  to  identify  the  articles;  to  state  that  they 
were  the  clothing  and  rag  worn  and  used  by  deceased  on  the  day 
and  at  the  time  of  the  shootings  and  to  exhibit  to  the  jury  in  what 
part  of  each  of  the  articles  the  bullets  had  penetrated,  and  in  which 
the  holes  were  to  be  seen.  Seyeral  objections  were  and  are  urged  to 
this  testimony,  the  principal  ones  being:  'f  Because  such  testimony 
cannot  be  made  a  part  of  the  record  hejrein,  and  is  not  of  such  a. 
character  as  can  be  incorporated  in  the  record  for  the  Court  of 
Appeals,"  and  ''Because  it  proved,  nothing,  but  was  calculated  to 
prejudice  the  jury,  and  was  in  their  minds  evidence  put  before  them, 
that  they  as  men  could  not  easily  discard/'  These  objections  are 
ahnost  invariably  urged  whenever  the  State  seeks  to  avail  itself  of 
this  character  of  evidence,  and  doubtless  they  spring  troj^  certain 
dida  to  be  found  in  Stnith  v.  State,  42  Tex.  448.  Is  it  true,  or  is 
it  a  standard  test  or  even  a  test  at  all,  that  the  legality  and  admis- 
sibility of  evidence  depends  upon  the  fact  that  it  must  be  such  as 
can  and  must  be  incorporated  into  and  brought  up  with  the  record? 
We  know  of  no  such  rule  announced  by  any  standard  work  on  the 
law  of  evidence.  If  it  be  true,  then  the  identification,  the  pointing 
oat  of  a  defendant  in  court,  is  not  legitimate  or  admissible, 
because  ''he  cannot  be  sent  up  herewith  the  record."  A  witness's 
countenance,  tone  of  voice,  mode  and  manner  of  expression,  and 
^neral  demeanor  on  the  stand  oftentimes  influence  the  jury  as 
much  in  estimating  the  weight  they  give  and  attach  to  his  testimony 
as  the  words  he  utters,  and  "yet  they  cannot  be  sent  up  with  the 
record,"  though  they  are  fit  subjects  to  be  observed  by  the  jury  in 
coDnection  with  his  testimony,  and  it  is  their  duty  to  consider  them 
in  passing  upon  his  testimony.  How  they  have  impressed  the  jury 
and  influenced  their  verdict  are  facts  known  only  to  themselves, 
facts  whieti  must  necessarily  be  unknown  to  the  defendant,  to  the 
trial  court,  and  to  this  court,  save  as  they  may  be  manifested  in  the 
verdict)  because  they  cannot  be  written  in  the  record;  and  yet  they 
%re  and  always  have  been  the  best  and  most  legitimate  sources  from 
?hich  a  correct  estimate  of  the  value  of  oral  evidence  is  drawn. 
Oar  own  rules  do  not  require  that  such  matters  of  proof  be  incor- 
porated into  the  statement  of  facts.  See  Rules  for  District  Courts, 
71  et  seq.  A  juror,  to  be  competent  and  flt  for  jury  service,  should 
not  be  defective  in  the  organs  of  seeing  any  more  than  in  his  organs 
of  feeling  or  hearing  (Code  Crim.  Proc.,  art.  636,  sub-div.  5),  and 


190  TEXAS, 

■ 

HartT.  Stete. 


he  often  sees,  and  rightly  sees  and  acts  npon,  many  things  ''  which 
cannot  be  incorporated  in  the  record. '*  ^'Evidence  includes  the 
reproduction  before  the  determining  tribunal  of  facts  either  notori- 
ous or  verified  in  open  court,  *  •  *  ^j^^  when  not  matter  of 
notoriety,  recognized  as  such  by  the  court,  is  adduced  only  by  the 
parties  through  witnesses,  documents  or  inspection.''  Whart.  Crim. 
Ev.,  §  3.  Whilst  it  is  true  **  that  no  matter  of  fact,  that  is  to  say, 
no  actual  phenomenon  of  external  nature,  can  in  any  possible  state 
of  human  knowledge  be  a  matter  of  demonstration,''  it  is  none  the 
less  true  that  the  nearer  we  approximate  demonstration  by  eyidence 
the  better  and  more  satisfactory  and  convincing  that  evidence  is  to 
the  human  mind.  The  doubting  Thomas  of  scripture  could  not  be 
made  to  believe  that  the  resurrected  Saviour  was  indeed  the  dead 
and  crucified  Jesus,  until  permitted  to  put  his  fingers  into  the  nail 
holes  shown  in  the  holy  hands,  and  thrust  his  own  hand  into  the 
wounded  side  whence  the  si)ear  of  the  Roman  soldier  let  out  the 
life  blood  of  the  dying  Lord. 

In  a  recent  case  in  England,  not  at  present  accessible,  the  defend- 
ant was  on  trial  for  selling  grain  by  a  false  measure.  To  solve  the 
question  of  his  guilt  the  court  had  the  supposed  false  measure  and 
a  standard  measure  brought  before  the  jury,  and  the  grain  actually 
measured  from  the  one  into  the  other  in  the  presence  of  the  jury. 
Will  any  one  pretend  to  say  that  this  was  not  the  best  and  most 
satisfactory  evidence  to  the  minds  of  the  jury  which  could  possibly 
be  adduced  of  the  fact  in  issue  before  them?  And  could  not  the 
fact  be  sufficiently  stated  in  the  record  so  as  to  apprise  this  court 
fully  of  the  nature  and  character  of  the  evidence  and  mode  of  proof 
upon  which  the  verdict  was  founded?    Clearly  so,  we  think. 

In  a  recent  case  in  Oeorgia  it  was  held  that  a  pistol  used  in  the 
commission  of  a  homicide  could  be  and  was  properly  submitted  to 
the  jury  for  inspection.     Wynne  v.  J^te^  56  Ga.  113. 

Mr.  Wharton,  in  his  work  on  Homicide,  says:  ''Dress,  inde- 
pendently of  the  questions  to  be  hereafter  noticed,  adds  often  an 
important  element  of  indicatory  proof .  Thus  in  a  case  cited  by 
Taylor  there  were  two  cuts  in  a  shirt  produced  in  evidence.  These 
cuts  were  near  each  other  and  precisely  similar,  leading  to  the  in- 
ference that  the  knife  producing  them  went  through  two  folds  of 
the  shirt.  From  this  however  it  followed  that  the  shirt  could  not 
have  been  on  the  deceased  at  the  time  of  the  wounding,  since  if  it 
had  been  there  would  have  been  three,  not  two  cuts.     So  oh  the 
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trial  of  Stokes  for  the  marder  of  Fisk  in  1873,  the  condition  of  the 
deceased's  cloak  immediately  after  the  woand  was  admitted  to  show 
the  force  and  direction  of  the  shot.  Nor  is  it  necessary,  it  has  been 
ruled,  that  the  garments  in  question  should  be  themselves  produced. 
Their  condition  can  be  described  by  witnesses  without  such  pro- 
duction, if  their  non-production  is  satisfactorily  explained.  But 
if  practicable,  they  should  be  secured  and  brought  into  court, 
though  before  admitting  them  there  should  be  evidence  that  they 
have  not  been  tampered  with  since  the  killing."  Whart.  on  Homi- 
eide(2ded.),  ^  674. 

But  the  identical  question  before  us  came  up  in  the  case  of  Ktng 
V.  Siafe^  13  Tex.  Ct.  App.  277,  and  it  was  said:  "Upon  the  trial 
of  this  case  the  State,  over  defendant's  objection,  was  permitted  to 
introduce  and  exhibit  to  the  jury  a  coat  and  pair  of  pants  which 
were  proved  to  have  been  on  the  person  of  deceased  at  the  time  he  was 
shot.  Testimony  of  this  character  is  oftentimes  pertinent,  mate- 
rial and  admissible.  Hubby  v.  State,  8  Tex.  Ct.  App.  697;  Early 
V.  State,  9  id.  485."    See  also  White  &  Wilson's  Tex.  Dig.,  §  1307. 

In  the  light  of  these  authorities  the  clothing  and  buggy  rug  of 
Skinner  would  have  been  perfectly  legitimate  and  admissible 
as  evidence  before  the  jury,  though  they  could  not  have  been  incor- 
porated into  the  record,  and  though  it  might  have  been  impossi- 
ble for  us  to  know  here,  beyond  their  verdict,  to  what  extent  they 
influenced  or  affected  the  jury.  If  legitimate  and  competent  evi- 
dence., the  State  had  the  right  to  introduce  them,  no  matter  how 
the  jary  might  be  affected  by  them. 

[Other  matters  omitted.     But  on  another  point] 

Reversed  and  remand^. 

Nock  bt  thb  Bsportkr. -^-Praetieal  TetU  and  BxperimenU  in  Etfidence, 
Am  to  photogiaphs,  etc,  see  note,  26  Am.  Rep.  819 ;  Cowley  v.  People,  88  N. 
T.  464 ;  88  Am.  Rep.  464,  and  note,  474. 

As  to  exhibition  of  a  child  in  coart  on  the  question  of  parentage,  see  Pea- 
fU  T.  Carney,  29  Hun,  47 ;  8UUe  v.  Smith,  54  Iowa,  104 ;  s.  c.  87  Am.  Rep. 
193 :  State  t.  Danforih,  48  Iowa.  48 ;  s.  c,  80  Am.  Rep.  887  ;  PetHe  v.  Hinoe, 
4  Tionip.  &  Cook,  85.     See  also  Ihinger  v.  State,  58  Ind.  251. 

As  to  compelling  a  prisoner  to  famish  evidence  of  his  identity  by  patting 
his  foot  in  a  track  or  exposing  his  person,  see  State  v.  Qraiham,  74  N.  C. 
646 :  8.  c,  21  Am.  Rep.  498 .  Waiker  ▼.  StaU,  7  Tex.  Ct.  App.  245 ;  s.  c,  82 
Am.  Rep.  695 ;  StokM  t.  StaU,  5  Baxt.  619 ;  s.  c. .  82  Am.  Rep.  595 :  State  v. 
Samdere,  68  Mo.  202 ;  s.  c.  80  Am.  Rep.  782 :  State  ▼.  Oarrett,  71  N.  C.  85 ;  s. 
<L.  17  Am.  Rep.  1  ;  State  ▼.  Ah  Chuey,  14  Ner.  79 :  s.  c,  88  Am.  Rep.  580 ; 
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BhehoeU  y.  8tai$,  67  Ga.  70 :  8.  c.  44  Am.  Bep.  717 :  CampbeU  ▼.  8UUe.  66 
41a.  80. 

As  to  eompelliikg  a  person  suing  for  personal  injuries,  to  submit  to  a  phTsiotl 
examination,  see  Sehroeder  v.  0.  B-  I.  <ft  P.  B.  Co.,  47  Iowa,  875  ;  BoberU  t. 
Ogderuimrgh,  etc.,  B,  Co.,  29  Hun,  154  ;  WMU  v.  MUwaukeB  Ott^  B.  Co,,  Wis- 
oohain  Supreme  Court,  29  Cent.  L.  J.  11. 

On  a  question  of  the  quality  of  singing,  witnesses  were  allowed  to  imitate 
the  singing  in  question.  8kUe  t.  Linkham,  69  N.  C.  214 .  s.  a,  12  Am.  Rep. 
?45. 

'  On  a  murder  trial  the  bones  of  the  deceased  maj  be  exhibited  in  court  to 
explain  the  relative  attitude  and  position  of  deceased  and  defendant  at  the 
time.     SUUe  v.  Wiemers,  66  Mo.  18. 

In  a  case  of  homicide,  the  jury  were  permitted  to  inspect  the  horse  on  which 
^e  deceased  was  riding  at  the  time  he  received  his  death  wounds,  and  to 
make  experiments  with  a  view  of  ascertaining  whether  the  wounds  could  have 
been  inflicted  by  a  man  standing  on  the  ground.  DiUard  v.  State,  58  Miss, 
968. 

On  the  trial  of  an  indictment  for  rape,  charged  to  have  been  committed  in  a 
wheat  field,  the  woman  hiatving  testified  that  the  defendant  had  dragged  her 
over  the  fence,  evidence  of  experiments  made  in  attempting  to  lift  girls  over 
this  fence  offered  in  coqiradiction  was  excluded.  Ulrieh  v.  Peopk,  39  Midu 
245. 

But  evidence  of  experiments  by.  shooting  at  short  range  with  the  pistol  ia 
question  at  substances  like  the  clothiqg  worn  by  the  deceased  when  killed, 
was  admitted  in  SuOiwin  v.  GommanweaUh,  98  Penn.  St.  284. 

In  an  action  on  a  life  insurance  policy,  the  insurers  asking  for  the  exhuma- 
tion of  the  body  in  order  to  show  that  the  insured  had  suffered  a  fracture  of 
the  skull 4  It  was  intimated  the  request  would  have  been  granted  if  made 
within  a  reasonable  time.  Oranger/  lAft  Int,  Co.  vi  J^rawn,  57  Miss.  806 1 
8.  c,  84  Am.  Rep.  446. 

Where  a  cashier  undertook  to  identify  a  nuisked  burglar  by  his  voice;  it  was 
held  incompetent  for  the  defendant,  not  under  oath,  to  prove  what  was  his 
usual  and  natural  voice  by  using  his  voice  in  the  court  room.  Com.  v  8coU, 
128  Mass.  222 ;  8.  c.  25  Am.  Rep.  81. 

.  On  a^  question  of .  handwriting,  the  defendant  may  not  write  in  court  and 
submit  the  writing  to  the  jury  for  copiparison.  Com,  v,  AUen,V2B  Mass.  46 ; 
s.  c.   85  Am.  Rep.  356. 

.  On  the  question  whether  in  a  photograph  of  several  persons,  sitting  in  a 
Tpw,  the  outer  images  would  be  as  vivid  and  correct  as  those  in  the  center,  the 
Supreme  Court  of  the  United  States  caused  themselves  to  be  photographed  on 
the  bench  in  open  court. 

In  Bvarts  v.  Middlebwry,  53  Vt.  626,  on  a  question  of  horse-shoeing,  the 
shoes  were  allowed  to  be  exhibited. 

On  the  trial  of  an  indictment  for  carrying  on  a  boxing  match,  it  was  held 
not  to  be  error  to  rule  out  the  gloves  offered  in  evidence.  StitU  v.  Burnham^ 
56  Vt.  445 :  8.  c.  48  Am.  Rep.  801. 

In  InnU  v.  State,  42  iSa.  477,  a  witness  having  testified  that  he  committed. 
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to  memory  part  of  the  play  of  Puncli  and  Judy  while  certain  facts,  to  which 
he  had  sworn,  were  occurring,  the  court  allowed  counsel  on  cross-examina- 
tion to  require  him  to  repeat  the  dialogue  referred  to. 

In  the  recent  English  case  of  Belt  v.  Lowes,  the  plaintiff,  a  sculptor,  sued 
the  VanUy  Fctwr  newspaper  for  libel  in  alleging  that  he  is  no  artist,  and  that 
his  pretended  works  are  made  by  talented  subordinates.  The  Law  Times  says  - 
"  This  case  is  probably  the  first  in  which  it  has  been  suggested  that  an  artist 
whose  skill  is  impugned  should  prove  it  by  practical  operations  in  court.  The 
iDconvenient  results  which  would  probably  flow  from  such  a  practice  are  ob- 
vious. The  practical  operation  would  not  be  recorded,  although  it  might  pro- 
dace  different  impressions  upon  different  minds.  The  operator  and  his  friends 
might  consider  the  test  cohclusive  in  his  favor ;  another  view  might  be  taken 
bj  the  other  side.  How  move  against  a  verdict  ba.sed  on  this  operation  on  the 
ground  that  it  was  against  the  weight  of  the  evidence  ?  If  the  test  is  to  be 
applied  to  a  sculptor,  why  not  to  a  prima  danna  f  We  have  known  of  a  case 
is  which  an  artiste  sought  damages  for  wrongful  dismissal,  and  the  justifica- 
tion was  that  she  could  not  sing.  Would  a  judge  have  allowed  her  to  sing  to 
the  jury  ?  If  so,  the  rule  might  be  extended  without  limit,  with  consequences 
terrible  to  contemplate.'*  Hie  ''suggestion**  in  the  case  in  question  came 
from  the  pluntiff  on  cross-examination,  with  the  observation,  **  that  will  end 
theoBse.'*  Hereupon  the  following  dialogue  ensued*  "Mr.  Russell  —  No, 
indeed,  Mr.  Belt,  it  will  not.  Baron  Huddleston  —  If  the  jury  express  a 
wish  to  see  lir.  Belt  put  to  the  test,  I  shall  certainly  not  prevent  it.  (Applause 
in  court,  which  was  at  once  checked.)  Sir  H.  Giffard — I  shall  certainly 
•ok  for  it,  my  lord.  Mr.  Rubbbll  — And  I  shall  not  object  at  the  proper  stage 
of  these  proceedings." 

Sabsequently.  at  Cariiarvon,  in  an  action  for  personal  injuries  against  a  rail- 
waj  company,  the  plaintifTs  counsel  a.sked  him  to  allow  the  plaintiff  to  walk 
•croeB  the  court  before  the  jury,  with  a  view  to  convince  them  that  his  lame'- 
DesB  was  not  assumed.  The  same  learned  judge  declined  to  allow  this  test, 
ind  said  "that  ever  since  he  had  been  reported  to  have  said,  during  the  hear- 
ing of  the  case  of  BeU  v.  Latoes,  that  he  should  allow  the  plaintiff  to  make 
a  host  of  himself  (Baron  Huddleston)  in  court,  he  had  been  pestered  to  allow 
til  kinds  of  tests  to  be  gone  through  in  court  before  the  jury ;  and  he  wished 
it  to  be  known  that  the  press  had  entirely  misrepresented  him  in  this  matter^ 
tnd  that  he  had  never  indicated  that  he  should  allow  such  a  course  to  be 
taken."  The  difference  between  this  test  of  skill  and  the  offer  in  the  railway 
case  is  manifest,  for  the  jury  could  not  tell  but  that  the  plaintiff  then  was 
shamming  lameness,  while  there  could  be  no  question  if  he  made  a  bust. 

The  London  Law  JouttioI  says:  *'The  practice  of  experimenting'  before 
judges  is  likely  to  receive  a  check,  if  it  is  often  followed  by  such  results  as 
happened  in  a  case  before  Mr.  Justice  Pearson  last  week.  Two  German  finuH 
were  disputing  the  exclusive  right  in  certain  patents  for  improvements  '  in  the 
production  of  coloring  matters  suitable  for  dyeing  and  printing.'  >  The  con|en 
tion  of  the  defendants  was  that  the  chemical  means  described  in  the  specifics 
tions  were  impossible,  because  if  the  '  oxyazo  naphthalinoine '  were  tq  be 
united  with  the  *  fuming  sulphuric  add'  of  the  strength  therein  described,'  it 
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woald  be  dmngerons  to  haman  life ;  and  an  experiment  earam  judiee  was  pro- 
poeed.  In  an  angoarded  moment  the  Judge  oonaented,  and  adjourned  in  an 
empty  room,  where  the  baleful  mixture  was  concocted  by  adding  a  teaspoonful 
of  the  unpronounceable  liquid  to  an  ounce  of  fuming  sulphuric  acid.  The 
result  was  terrific.  '  So  dense  and  poisonous '  were  the  effects  of  the  fumes 
which  arose,  that  Judge,  counsel,  witnesses  and  bystanders  fled,  '  with  the 
utmost  predpitancy,  to  avoid  being  asphyxiated  on  the  spot  *  Her  majesty's 
Judges  are  brave  men,  but  even  in  the  search  for  truth  they  ought  not  to  be 
exposed  to  dangers  hitherto  reserved  for  combatants  in  China ;  and  the  smok- 
ing out  of  the  Royal  Courts  of  Justice,  as  if  it  were  a  nest  of  hornets,  is  a  con- 
tempt of  court  for  which  none  of  the  penalties  provided  by  the  Lord  Chancel- 
lor's Bill  is  adequate."  The  London  Law  Times  says  of  the  same  transaction : 
*'  We  see  no  advantage  in  this  kind  of  exhibition  ,  the  conditions  under  which 
such  an  experiment  has  to  be  made  must  tend  to  make  it  misleading,  and  a 
court  should  be,  as  a  by-gone  judge  described  it,  '  a  machine  put  in  motion  by 
evidence'  of  witnesses,  not  by  the  exhibition  of  experiments.** 

Lutnb  V.  BeaumorU,  82  W.  R.  085,  was  brought  to  restrain  the  defendants, 
who  were  the  owners  of  a  house  fronting  on  the  same  street  as  a  house  owned 
by  the  plaintiff,  from  causing  or  permitting  any  sewerage  to  be  dischazged 
from  their  premises  into  a  drain  belonging  to  the  plaintiff,  and  from  continu 
ing  or  permitting  to  remain  any  connection  between  their  premises  and  the 
plaintiff's  drain  ;  and  the  court,  upon  the  application  of  the  plaintiff,  made  an 
order  authorizing  him  to  enter  upon  that  part  of  the  street,  the  soil  of  which 
belonged  to  the  defendants,  for  the  purpose  of  experimenting,  in  order  to  dis- 
cover whether  the  pipe  which  Joined  the  plaintiff's  drain  proceeded  directly 
from  the  defendant's  house,  and  for  tLat  purpose  to  dig  up  the  street  so  far  as 
might  be  necessary. 

8ee  Browne's  *' Humorous  Phases  of  the  Law,"— *<Pneticsl  Teste  in  Bvl« 
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€kimiinal  law  —  latt  indictmmU. 
When  an  indictment  is  lost  after  plea  the  trial  may  proceed  on  a  copy. 

/^ONYIOTION  of  theft     The  opinion  etates  the  point 

Harvey  d  Brotaney  for  appellant. 

J.  H.  Burts,  assistant  attorney-general,  for  State. 
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WiLLBOK,  J.  It  appears  from  the  record  that  the  indictment 
was  read  to  the  jury  on  the  trial,  the  defendant  having  entered  a 
plea  of  not  guilty  thereto.  When  the  jury  returned  their  verdict 
into  court,  the  indictment  was  missing.  It  was  shown  by  the 
affidavits  of  the  clerk  of  the  court  and  of  the  prosecuting  attorney, 
that  when  the  jury  retired  to  consider  of  their  verdict,  the  indict- 
ment was  handed  by  the  clerk  to  the  foreman  of  the  jury.  It  was, 
on  the  other  hand,  shown  by  the  afSdavits  of  the  foreman  and  two 
other  members  of  the  jury  that  the  indictment  was  not  before  the 
jury  when  the  case  was  being  considered  by  them,  nor  when  they 
made  up  their  verdict.  The  verdict  was  written  upon  a  bail  bond, 
which  was  a  paper  in  the  cause. 

When  the  loss  of  the  indictment  was  ascertained  the  district 
attorney  suggested  its  loss  to  the  court  and  moved  to  substitute  it, 
▼hich  motion  was  granted  aud  the  indictment  was  substituted.  A 
motion  in  arrest  of  judgment  was  made  by  the  defendant  and  over- 
ruled by  the  court ;  which  motion  was  based  upon  the  ground  that 
there  was  no  indictment  before  the  jury  or  in  court  at  the  time  the 
verdict  was  made  and  returned  into  court.  The  court  then  pro- 
ceeded to  enter  judgment  upon  the  verdict,  and  after  motion  for 
new  trial  made  and  overruled  and  after  the  court  had  pronounced 
the  sentence  upon  the  defendant  he  appealed  to  this  court. 

It  is  argued  by  the  defendant's  counsel  that  article  434  of  the 
Code  of  Civil  Procedure,  providing  for  the  substitution  of  an 
indictment,  is  violative  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  also  of  article  1,  section  10,  of 
onr  Bill  of  Bights.  This  article  of  our  Code  was  not  contained  in 
the  original  Code  but  was  engrafted  thereupon  by  amendment,  by 
act  of  February  15,  1858.  Prior  to  the  adoption  of  the  original 
Code  we  had  a  statute  however  which  provided  for  the  substitution 
of  a  lost  indictment,  though  it  was  not  so  full  and  explicit  in  pre- 
scribing the  manner  and  requisites  of  such  substitution  as  is  article 
434  before  cited,  and  did  not  permit  the  substitution  to  be  made 
except  by  the  grand  jury.  Hartley's  Digest,  art.  464 ;  State  v. 
EUioUy  14  Tex.  423.  But  in  State  v.  AdamSy  17  id.  232,  it  was 
held  that  an  indictment  might  be  substituted  under  the  statute 
proriding  for  the  substitution  of  lost  records  in  civil  cases.  Pas. 
Dig.,  arts.  4969,  4970.  That  was  a  case  where  the  indictment  was 
for  a  misdemeanor,  and  no  question  was  raised  as  to  the  constitution- 
ality of  the  law  with  reference  to  indictments.    In  State  v.  Ivy,  33 
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Tex.  646y  which  was  also  a  prosecntion  for  a  misdemeanor,  it  was 
held  that  it  was  proper  to  sabstitate  an  indictment  and  that  the 
substitution  need  not  be  made  by  the  grand  jury  presenting  another 
indictment,  but  might  be  made  by  the  district  attorney.  There  was 
no  question  raised  in  Ivy's  case  as  to  the  constitutionality  of  the 
statute. 

We  have  examined  all  the  cases  decided  in  our  own  State  wherein 
the  question  of  substitution  or  attempted  substitution  of  the 
indictment  has  been  before  the  court  and  in  none  of  them  do  we 
find  the  question  of  the  constitutionality  of  this  statute,  in  so  far  as 
it  allows  the  substitution  otherwise  than  by  the  act  of  the  grand 
jury,  presented  or  discussed.  Turner  y.  State,  7  Tex.  Ct.  App. 
596  ;  Bear  doll  t.  State,  9  id.  262  ;  Rogers  y.  StaU,  11  id.  608.  It 
is  therefore  an  open  question  in  this  State  and  in  the  opinion  of  the 
writer  is  by  no  means  free  from  difficulty. 

By  section  10  of  our  Bill  of  Rights  no  person  shall  be  held  to 
answer  for  a  criminal  offense  which  is  a  felony,  unless  on  indict- 
ment of  a  grand  jury.  Is  a  paper  which  has  been  substituted  for 
the  indictment  by  the  act  of  the  district  or  county  attorney,  in  the 
manner  provided  by  the  statute,  an  indictment  of  a  grand  jury  ? 
If  it  is  not,  then  is  it  within  the  power  of  the  legislature  to  provide 
that  any  person  shall  be  held  to  answer  for  a  felony  upon  it  ?  But 
we  are  not  called  upon  by  the  facts  in  this  case  to  determine  the 
question  as  to  the  constitutionality  of  the  statute  referred  to,  and 
we  have  adverted  to  it  mainly  for  the  purpose  of  calling  the  attention 
of  prosecuting  attorneys  to  the  subject  and  suggesting  to  them  that 
it  is  much  the  safer  and  better  practice,  wherever  it  can  be  done, 
to  substitute  a  lost  indictment  by  having  another  one  returned  by 
the  gi*and  jury ;  which  was  the  common-law  practice,  and  is  the 
only  mode  of  supplying  a  lost  indictment  in  most  of  the  States.  1 
Bish.  Crim.  Proc.,  §  1400. 

In  the  case  before  us  the  defendant  was  called  upon  to  answer 
the  original  indictment,  which  was  the  act  of  the  grand  jury,  and 
he  pleaded  to  it  as  such,  thereby  admitting  its  genuineness.  He 
was  put  upon  his  trial  therefore  "  on  indictment  of  a  grand  jury,*' 
in  compliance  with  the  requirement  of  our  Bill  of  Bights,  and  upon 
"due  process  of  law,'*  as  required  by  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States.  It  was  not 
until  after  the  defendant  had  pleaded  to  the  indictment  that  it  was 
lo9t  and  substituted.     This  being  the  case  the  constitutional  ques- 
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tions  raised  by  defendant's  counsel  are  not  properly  in  the  case. 
We  find  these  questions  ably  discussed  in  two  Alabama  cases,  where 
the  difference  between  the  substitution  of  a  lost  indictment  before 
trial  and  its  substitution  after  plea  to  the  merits  is  clearly  pointed 
out. 

In  the  first  case,  Qanaway  y.  SUUe^  32  Ala.  772,  an  indictment 
was  substituted  before  trial,  by  a  proved  copy  thereof.  The 
court  said  :  *^  The  question  here  is,  can  an  indictment  be  sub- 
stituted before  trial.  *  *  *  Xhe  power  of  substitution  is 
claimed  as  a  power  inherent  in  every  court  to  supply  such  papers, 
or  parts  of  the  record,  as  may  have  been  lost  by  accident  or  de- 
stroyed, which  constitute  a  necessary  part  of   the  proceedings. 

*  *  *  But  this  power  does  not  embrace  an  indictment. 
The  court  has  no  power  tor  make  an  indictment,  or  to  direct  one 
to  be  made.  That  power  resides  exclusively  with  the  grand 
jnrr.  *  *  *  In  the  matter  of  preferring  an  indictment  the 
f;rand  jury  are  the  sole  judges,  under  their  oath,  of  the  propri- 
ety of  their  own  action*  *  *  *  The  right  is  conceded  to  the 
prisoner  to  be  arraigned  on  the  indictment  found  by  the  grand 
juiy ;  to  have  an  inspection  of  that  identical  paper,  in  order  to 
make  his  objections  to  its  form  or  substance,  if  any  exist.  The 
rale  is  one  which  tends  to  make  solicitors  careful  in  drawing 
indictments,  with  reference  to  the  question  we  are  discussing, 
and  clerks  extremely  careful  of  their  safe  custody.  We  doubt 
whether  on  the  whole,  any  good  would  be  accomplished  by  over- 
throwing a  rule  which  is  productive  of  these  consequences. 
When  an  indictment  is  lost  or  destroyed,  it  can  generally  be  sup- 
plied by  having  a  new  one  found  by  the  grand  jury/'  Accord- 
ingly, the  court  in  that  case  held  that  the  indictment  could  not 
be  substituted. 

In  Bradford  v.  State,  54  Ala.  230,  the  indictment  was  lost  after 
the  trial  had  commenced,  and  after  the  defendant's  plea  of  not 
guilty  thereto  had  been  entered,  and  upon  discovering  the  loss  of 
the  indictment  it  was  substituted,  pending  the  trial  of  the  case. 
Bradford's  case  being  a  parallel  case  to  the  one  before  us,  with  ref- 
eienoe  to  the  question  we  are  discussing,  we  shall  extract  from  the 
able  opinion  of  Chief  Justice  Bbickbll  at  length.  The  opinion 
sajB :  **  Oourts  of  record,  independent  of  express  legislation,  have 
power  to  substitute  any  of  the  files  or  records  which  may  be  lost  or 
destroyed.    The  ix>wer  is  matter  of  necessity,  whether  the  loss  oc- 
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cars  while  the  cause  is  in  fieri,  before  it  has  progressed  to  Gnal 
judgmenty  or  after  snch  judgment  has  been  rendered,  and  whether 
the  loss  is  of  the  whole  record,  or  of  papers  which,  when  it  is  finally 
made  up,  will  constitute  a  part  of  it.  In  reference  to  civil  cases, 
the  statute  now  provides,  '  if  an  original  pleading  be  lost,  or  with- 
held by  any  person,  the  court  may  order  a  copy  to  be  filed  in  place 
of  the  original.' 

'^  In  Ganaway  v.  State,  22  Ala.  772,  the  majority  of  the  court, 
recognizing  this  power  of  the  court  in  civil  cases,  denied  the  power 
to  substitute  an  indictment  before  arraignment  and  trial.  Since 
the  statutes  provide  that  if  an  indictment  is  lost,  mislaid  or  de- 
stroyed, the  court  may  on  satisfactory  proof  thereof  order  another 
indictment  to  be  preferred.  And  further  provides  the  time  elaps- 
ing between  the  finding  of  the  first  and  the  subsequent  indictment 
shall  not  be  computed  as  part  of  the  time  limiting  the  prosecution 
of  the  offense.  Neither  the  decision  in  Ganawaifs  case  nor  the 
statute  meets  the  question  now  presented  —  the  loss  of  an  indict- 
ment, the  verity  of  which  was  indisputable*  The  opportunity  of 
inspecting  it  had  been  afforded,  and  availing  himself  of  the  oppor- 
tunity, he  tested  by  demurrer  its  sufficiency.  The  demurrer  being 
overruled,  the  plea  of  not  guilty —  he  declining  to  plead —  was  en- 
tered for  him  before  the  loss  of  the  indictment.  There  can  be  no 
apprehension  that  an  indictment  against  him  had  not  been  pre- 
ferred by  the  grand  jury,  or  that  he  was  put  on  his  trial  to  answer 
the  genuine  finding  of  the  grand  jury.  The  indictment  having 
been  lost  after  plea,  after  the  jury  had  been  impanelled  and  the  evi- 
dence closed,  the  result  is,  the  prisoner  was  entitled  to  his  discharge, 
if  the  continuous  existence  and  presence  in  court  of  the  indictment 
was  essential,  and  the  court  could  not  by  substitution  supply  its 
loss  ♦*••*♦•  • 

^^  Without  infringing  on  the  decision  in  Oanawatfs  case,  or 
invoking  the  aid  of  the  statute,  as  matter  of  legal  principle, 
jealous  of  the  safety  of  the  accused  and  preservation  of  all  the 
rights  guaranteed  to  him,  we  cannot  apprehend  there  is  any 
real  difficulty  in  affirming  the  power  of  the  court  to  permit  or 
indeed  to  compel  the  substitution  of  the  indictment,  under  the 
facts  found  in  the  record,  with  or  without  the  consent  of  the 
accused.  The  indictment  under  our  laws  is  an  indispensable 
constitutent  of  the  record.  To  answer  it  the  defendant  is  ar- 
raigned, and  to  it  his  plea  is  the  answer,  whether  he  voluntarily 
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interpofles  it,  or  the  court,  when  he  stands  mate,  intervenes  for 
him.     Before  he  can  be  arraigned  and  put  on  his  trial  the  record 
must  disclose  an  indictment,  that  it  is  the  finding  of   a  grand 
jaiy,  organized  in  the  mode  prescribed  by  law,  and  by  them  re- 
turned into  and  accepted  by  the  court.        *        ♦        •        When 
pleaded  to,  either  by  the  plea  of  not  guilty  or  by  general  demurrer 
because  of  its  insufficiency  in  law,  its  genuineness  as  a  record  stands 
admitted.     Neither  plea  would  be  proper  or  authorize  the  rendition 
of  judgment  unless  interposed  to  a  genuine  indictment    *    *    * 
**  Of  the  existence  of  the  original  indictment,  and  of  its  verity, 
there  could  be  and  was  no  controversy.     The  substitution  was  the 
introduction  into  the  record  of  matter  previously  recognized  by  the 
court,  and  admitted  by  the  defendant  of  matter  the  verity  of  which 
had  previously  passed  beyond  controversy.     It  was  the  duty  of  the 
court  to  make  the  record  speak  the  truth ;  to  conform  it  to  the  facts 
as  they  existed  whon  the  defendant  was  arraigned,  pleaded  and 
was  put  on  his  trial;  thereby  no  right  of  the  accused  was  imperiled  ; 
he  is  not  subjected  to  any  other  jeopardy  than  that  in  which  he  was 
placed  when  put  on  his  trial.     That  the  grand  jury  had  made  a 
presentation  against  him ;  that  it  was  returned  into  court ;  that  he 
had  admitted  its  verity,  was  already  judicially  ascertained,  and  was 
apparent  of  record.     His  clear,  constitutional  right  was  to  a  verdict 
from  the  jury  impanelled  and  sworn,  which  he  had  accepted  as  his 
triers.     The  loss  or  destruction  of  the  indictment  could  not  take 
away  this  right     The  State  had  a  corresponding  right  that  the 
triiiJ  should  prog^ne^s,  and  a  jiidgment  of  conviction  or  acquittal  be 
rendered,  finally  .determining  the  prosecution.    Such  rights  cannot 
be  impaired  or  destroyed  by  the  accidental  loss  or  the  willful  abstrac- 
tion or  destruction  of  papers  pending  the  trial.  The  substitution  of 
such  papers  on  satisfactory  proof  by  the  court  is  the  only  mode  of 
supplying  the  loss,  and  lies  within  the  inherent  power  of  the  court 
Otherwise  the  progress  of  a  cause  could  be. arrested  ;  the '.escape  of 
the  criminal  could  be  secured  by  the  felonious  abstraction,  or  the 
accidental  loss  of  the  indictment.     In  Oanaway^s  case,  and  in  the 
case  provided  for  by  the  statute,  the  los»  may  be  supplied  by  pre- 
ferring a  new  indictment,  and  that,  when  it  can  be  pursued,  is  the 
more  conservative  practice,  if  the  statute  had  not  directed  it.     But 
when  pending  the  trial  the  indictment  is  lost  or  destroyed,  the  de- 
fendant being  in  jeopardy,  the  result  is  his  discharge,  or  it  must 
rest  in  the  power  of  the  court  to  siipply  the  loss  by  substitution. 
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Rights,  neither  of  the  State  nor  of  indiyidualsy  are  lost  by  the  loss 
of  records  or  the  constituents  of  a  record  in  the  custody  of  courts 
or  public  officers.  We  are  of  opinion  the  court  had  power,  without 
the  consent  of  the  accused,  or  of  his  counsel,  to  order  the  substitu- 
tion." 

If  the  opinion  from  which  we  have  so  largely  copied  announces 
the  correct  practice,  it  is  as  applicable  here  as  in  Alabama ;  and 
when  applied  to  the  case  in  hand,  is  authority  in  ^^oint  for  sustain- 
ing the  action  of  the  court  in  substituting  the  indictment.  We 
think  the  reasoning  of  Chief  Justice  Bbickbll  in  Bradford's  case 
is  sound  and  unanswerable,  and  in  so  far  as  that  case  holds  that  the 
indictment  may  be  substituted  after  the  defendant  has  pleaded  to 
it,  we  fully  indorse  it.  We  hold  therefore  in  the  case  before  us 
that  the  court  did  not  err  in  permitting  the  lost  indictment  to  be 
substituted. 

[Minor  matters  omitted.] 

Judgnwnt  affirmed. 


Temple  v.  State. 

(UT6Z.Ct.App.8M.) 

Bkidenee — judicial  notice, 

Whexe  tsterj  locality  of  two  hundred  inhabitants  xnaj  incorporate  itself  u  a 
town,  the  courts  wiU  not  take  Judicial  notice  of  such  incorporation,  (/jm 
noU,  p.  201.) 

/^ONVIOTION  of  manslaughter.    The  opinion  states  the  case. 

Frank  T$mpl$ton,  for  appellant. 

J.  H.  Burts,  assistant  attorney-general,  for  State. 

White,  P.  J.  [Omitting  other  matters.]  It  was  objected  that 
parol  evidence  was  admitted  to  prove  that  the  town  of  Jacksonville 
was  an  incorporated  town,  and  that  the  deceased  was,  at  the  time 
he  was  killed,  the  marshal  of  said  town.  In  some  of  the  States, 
Alabama  for  instance,  the  rule  is  that  *'  courts  will  judicially  notice 
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the  charter  or  incorporating  act  of  a  mnnicipal  corporation  with- 
out being  specially  pleaded,  not  only  when  it  is  declared  to  be  a 
public  statute  but  when  it  is  public  and  general  in  its  •  nature  or 
purposes,  though  there  be  no  express  provision  to  that  effect/'  1 
Dill.  Mun.  Corp.  (3ded.),  §  83.  Such  is  not  the  rule  in  this  State. 
With  us  a  district  judge  is  not  charged  with  notice  or  judicial 
knowledge  that  any  designated  locality  is  an  incorporated  town  or 
city.    Patterson  v.  State,  12  Tex.  Ct.  App.  222. 

And  the  reason  for  the  rule  as  it  obtains  with  us  may  be  found 
in  provisions  of  our  law  with  regard  to  municipal  corporations  and 
the  mode  and  manner  of  their  creation.  No  special  legislative  act 
is  required  to  create  or  legalize  such  corporations.  Any  town  of 
two  hundred  inhabitants  or  any  city  may  of  itself  become  incor- 
porated by  complying  with  the  genei*al  laws  upon  the  subject. 
Kev.  Stats.,  arts.  340  to  541,  inclusive ;  acts  17  Legislature,  pp.  G3, 
115,  116,  117.  After  an  election  has  been  held  under  the  general 
laws,  and  **  corporation  "  is  earned,  all  that  is  necessary  to  invest 
the  town  with  all  the  rights  incident  to  corporations  under  the  law 
is  that  the  county  judge  ''shall,  within  twenty  days  after  the 
receipt  of  the  returns,  make  an  entry  upon  the  records  of  the  Com- 
missioners' Court  that  the  inhabitants  of  the  town  are  incorporated,'* 
etc.  Bev.  Stats.,  arts.  511  to  514.  It  could  scarcely  be  expected 
that  the  courts  should  judicially  know  of  all  such,  and  when  they 
have  been  made  and  placed  on  the  records  of  the  County  Commis- 
sioners' Court. 

[But  on  another  point] 

Bev&rsed  and  remanded, 

NoTB  BY  THB  Rbfortkr. —  WkiU  tM  be  noUced  judUiaUy,  See  87  Am. 
Dee.  84 ;  10  Abb.  N.  C.  107,  note :  MoiJc'e  Vui  S.  Pleading,  254 ;  BnnDn  t. 
Piptr^  91  U.  S.  87.  Coarts  will  genendlj  take  notice  of  whatever  ought  to 
be  generailj'  known  within  the  limits  of  their  jurisdiction.  People  v.  Snyder^ 
41  N.  Y.  897.  Of  the  Constitution  of  a  sister  State,  so  far  as  the  jurisdiction 
of  its  courts  is  shown.  Dodge  v.  Coffin^  15  Eana.  277.  For  the  purpose  of 
construing  a  Constitution  or  statute,  courts  wh,y  take,  judicial  notice  of  ererf 
thing  which  majr  affect  the  validity  or  meaning  of  such  Constitution  or  statute. 
Oat^  of  Topeka  v.  OiUeU,  82  Kans.  481.  Of  the  civil  divisions  of  the  State. 
€kapmamT.  Wiiber^  6  Hill,  476;  People  v.  Breeee,  7  Cow.  429 ;  Gooding  v. 
Mergan,  70  IlL  275.  The  result  of  an  election  on  the  question  of  the  removal 
of  a  county  seat,  as  a  fact  connected  with  the  organisation  of  counties,  wliere 
tlw  question  is  drawn  in  issue  collaterally.  Andrttoe  v.  Knox  Co,,  70  111.  65. 
Boondariee  of  the  several  judicial  districts  in  the  city  of  New  Yorkw    Feepk^ 
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Y.  OaUahan,  60  How.  878-  Acts  creating  municipal  corporations.  WinooM  ▼. 
Gokeif,  49  Vt.  882 ;  Stier  ▼.  OUy  of  OtkalooM,  41  Iowa,  853 ;  BowU  v.  CUy  oj 
Kanaa9,  51  Mo.  464 ;  PrM  v.  McDonald,  12  Am.  Rep.  428  ;  8UUe  ▼.  Totney, 
26  Minn.  262.  So  of  the  repeal  of  a  section  of  an  act  incorporating  a  town. 
Beimont  ▼.  Morrill,  69  Me.  814.  Where  a  public  law  creates  the  mayor  and 
aldermen  an  incorporated  body,  no  averment  or  proof  is  necessary  to  establish 
the  existence  of  the  corporation  8UUe  ▼  Mayor,  etc.,  11  Humph.  217. 
When  it  is  shown  that  a  town  or  city  has  availed  itself  of  the  general  law  au 
thorizing  towns  and  cities  to  become  incorporated,  the  courts  will  take  judicial 
notice  of  the  rights  and  powers  conferred  thereby,  (hty  of  Hopkins  v,  Kansas, 
ctcB,  Co,,  79  Mo.  98. 

In  Hard  v.  City  of  Decorah,  48  Iowa,  818,  Day,  J.,  said  :  **  Where  a  town 
or  city  is  incorporated  by  special  act  of  the  legislature,  the  statute  partakes  of 
the  nature  of  a  public  act,  and  courts  take  Judicial  notice  of  it.  People  ▼. 
Potter,  85  Cal.  110 :  Swails  ▼.  State,  4  Ind.  516,  Vance  ▼.  Fanners  d  Mechan- 
ics* Bank,  1  Blackf.  79 :  State  v.  Mayor  and  Aldermen  of  MuffreeAoro,  11 
Humph.  217  :  Case  v.  Mayor  of  Mobile,  80  Ala.  588 ;  WeH  v  Blake,  4  Blackf. 
284 ;  Pull  V.  McDonald,  7  Kans.  426 ;  BeaUy  ▼.  Knoules,  4  Peters,  152.*" 
Where  an  action  for  the  violation  of  a  city  ordinance  is  commenced  and  prose- 
cuted to  conviction  and  sentence  before  the  police  judge  of  such  dty,  and  the 
case  is  then  taken  by  the  defendant  on  appeal  to  the  District  Court,  the  District 
Court  should,  with  reference  to  such  case,  take  judicial  notice  of  the  incorpo- 
ration of  such  city  and  of  the  existence  and  substance  of  its  ordinances.  OUy^ 
of  Solomon  v.  Hughes,  24  Kans.  211  That  a  certain  city  is  in  a  certain  county. 
Clayton  v.  May,  67  Ga.  769 ;  Solyer  v.  Bomanet,  52  Tex.  562 ;  Ala.  Gold  lAfe 
Ins  Co.  V.  Cobb,  57  Ala.  547.    But  see  Hoffman  v.  Stale,  12  Tex.  App.  406. 

Where  the  articles  of  a  turnpike  association  state  the  termini  of  the  road  to 
be  within  a  certain  county,  the  courts  of  this  State  will  take  notice  that  a  road 
running  from  one  of  such  termini  to  the  other  is  located  wholly  in  such  county. 
Steinmetz  v.  VersaiUes,  etc..  Turnpike  Co.,  57  Ind.  457.  Of  the  population  of 
cities  within  the  State.  MaUer  of  Jacobs,  %  N.  Y.  Crim.  Itep.  856.  Of  the 
distance  between  well  known  cities  in  the  United  States,  and  of  the  ordinary 
speed  of  railway  trains  between  the  same.  Pearce  v.  Lang  fit,  47  Am.  Rep. 
737.  But  see  lUce  v.  Montgomery,  4  Biss.  75.'  Who  the  executive  may  be  at 
any  time  the  fact  may  be  called  in  question.  Dewes  v.  Col.  Co,^  82  Tex.  570. 
All  public  officers  who  are  commissioned  by  the  governor,  and  are  bound  to* 
recognize  their  official  acts.  Beggs  v.  Stale,  55  Ala  108.  -Of  the  civil  officers 
of  a  county.  Tliielman  v  Burg.  78  111.  288;  Himmebnann  v.  Hoadley.  44  Cal. 
218.  That  aldermen  are  public  officers.  .  Hibbs  v  Blair,  2  Harris,  418 ;  Qod- 
dard  v.  OUminger,  5  Watts,  219.  Fox  v.  Com,,  81  ♦Penn.  St.  516.  That 
one  is  an  attorney.  People  v.  Newns,  1'  Hill.  154.  Of  the  streets  of  San 
Francisco  and  of  their  relation  to  each  other  and  of  the  direction  in  which 
they  run.  Brady  v.  Page,  59  Cal.  801:  But  not  of  the  width  of  streets 
or  sidewalks.  Porter  v  Waring,  69  N.  Y  260.  Tliat  dewers  in  the  city  of 
New  York  are  incidents  to  and  generally  found  in  the  streets,  for  the  purpose 
of  construing  an  act  regulating,  grading;  etc  .  a  street  to  include  the  power 
to  construct  a  sewer.    Matter  of  L  d  W.  Orpfian  Home,  92  N.  Y.  116;  Abb.. 
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Ann.  Dig. '  (1882-^,  1S5.    That  the  island  of  Caba  is  a  dependency  of  the 
kingdom  of  Spain.     People  ▼.  D*Argencour,  82  Hun,  178. 

In  Lazier  v.  WetUcU,  26  N.  Y.  148,  it  was  held  that  the  **  court  would  take 
jodidal  notice  that  the  province  of  Upper  Canada  is  a  foreign  country  and  forms 
no  part  of  our  own,  Ennis  y.  Smith,  14  How.  (U.  S.)  4S0,  and  that  it  has  a 
government  and  courts,  and  that^those  courts  proceed  according  to  the  course  of 
the  common  law.  A  general  law  authorizing  a  particular  class  of  corporations. 
Methodist,  eU.,  v.  Pickett,  19  N.  Y.  486.  A  railroad  charter,  published  by  the 
Slate  among  the  public  and  private  acts  and  resolutions  of  the  legislature,  as 
required  by  statute.  Hall  v.  Brown,  60  N.  H.  93;  Baltimore,  etc,  v.  Slurman, 
80  Gratt.  602. 

Courts  and  juries  from  their  general  information  may  take  the  initials  C.  O. 
D. ,  when  affixed  to  packages  sent  by  common  carriers  from  seller  to  buyer, to  mean 
that  a  delivery  is  to  be  made  upon  payment  of  the  charges  due  the  seller  for  the 
price,  and  the  carrier  for  the  carriage  of  the  goods.  Staie  v.  Mofflt,  73  Me.  278. 
The  court  sud  :  **  What  can  be  established  by  indisputable  proof  may  be  ac< 
knowledged  without  proof.  What  is  notorious  needs  no  proof.  1  Whart.  £v. 
^  830;  Best  £v.  851.  *'  That  as  a  general  rule,  trains  running  upon  a  railroad  are 
run,  directed  and  controlled  by  the  owners  of  the  road.  South,  etc,  R,  Co.  v. 
Pilgreen,9^  Ala. 806 ;  EftanniUe,  etc,  v.  Smith,  65  Ind.  92.  All  the  laws  of  the 
State ;  and  in  doing  so,  of  what  the  books  of  published  laws  contain,  of 
what  the  enrolled  bills  contain,  of  what  the  legislative  journals  contain,  and 
indeed  of  every  thing  that  is  allowed  to  affect  the  validity  or  meaning  of  any 
law  in  any  respect  whatever.  Divieion  of  Howard  Co.,  15  Kans.  194  ;  Moody 
V.  StaU,  48  Ala.  115. 

In  Paine  v.  Schenectady  Insurance  Co.,\\VL.  I.  411,  it  was  Jield,  that  *  *  in  legal 
proceedings  in  Rhode  Island,  when  the  judgment  of  a  court  of  a  sister  State  is 
impleaded,  the  Rhode  Island  court  will  take  judicial  cognizance  of  the  laws  of 
sach  State.*'  Durpkb,  C.  J.,  said:  "The  first  question  is,  whether  we  can 
take  judicial  cognizance  of  the  law  of  New  York,  or  must  presume  it  to  be 
the  same  as  ours  until  it  is  shown  by  averment  and  proof  to  be  different. 
The  decisions  upon  this  point  are  conflicting,  but  we  think  the  decision  of  the 
Supreme  Court  of  Pennsylvania,  in  Staie  of  Ohio  v.  Hincliman,  27  Penn.  St. 
479,  rests  upon  the  better  reason.  The  court  there  held  that  when  the  judg- 
ment impleaded  is  the  judgment  of  a  sister  State,  the  court  will  notice  ex 
officio  the  law  of  the  State  in  which  it  was  rendered.  The  reason  given  for 
this  is.  that  in  such  a  case  the  court  acts  under  the  Constitution  and  laws  of  the 
United  States,  which  require  that  the  judgment  shall  have  in  every  State 
the  same  faith  and  credit  wldch  it  has  in  the  State  where  it  was  originally 
rendered.  In  such  a  case,  it  was  said,  the  decision  of  the  State  court  is  re-ez- 
aminable  in  the  Supreme  Court  of  the  United  States,  which  will  without  aver- 
ment or  proof  take  cognizance  of  the  law  of  the  State  in  which  the  record 
originates.  '  It  would  be  very  imperfect  aud  discordant  administration,'  it 
was  further  sidd,  '  for  the  court  of  original  jurisdiction  to  adopt  one  rule  of 
decision,  while  the  court  of  final  resort  was  governed  by  another ;  and  hence 
it  follows,  that  in  questions  of  this  sort,  we  should  take  notice  of  the  local 
kwB  of  a  sister  Stat6  in  the  same  manner  the  Supreme  Court  of  the  United 
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States  would  do  on  a  writ  of  error  to  our  j  adgment. '  See  also  BaxUff  y.  Linah, 
16  Penn.  St.  241 ;  Bae  ▼.  ffulbert,  17  111.  572, 578 ;  Butcher  v.  Bank  cf  Brtmnu- 
<9iUt,  2  Kans.  70 ;  2  Am.  Lead..  Cas.  648,  et  uq.  We  think  the  reasoning  is 
sound,  and  that  it  is  not  satisfactorily  met  bj  courts  which  adopt  a  different 
view  Rape  v.  Heatan,  9  Wis.  828.  841.*'  Of  the  days  of  the  week  on  which 
particular  days  of  the  month  fall,  P/iUa,,  tie.,  B.  Co.  v.  Lehman,  56  Md.  209 ; 
McIrUonJi  V.  Lee,  57  Iowa,  356.  That  a  judgment  appealed  from  was  rendered 
bn  a  day  of  general  election.  Bice  y.  Mead,  22  How.  Pr.  445 :  BP.Ug  y.  Bed- 
den,  12  Kans.  806.  Of  the  meaning  of  current  phrases  which  everybody 
else  understands.  As  that  the  '*6eecher  business,'*  printed  of  a  clergy- 
man implies  a  charge  of  adultery.  Bailey  y,  Kalamazoo  Pub.  Co.,  40  Mich. 
251.  That  whiskey  is  an  intoxicating  liquor,  and  therefore  an  indictment 
for  the  unlawful  sale  of  "  spirituous  liquor,  conunonly  called  whiskey.'* 
is  sufficient,  without  an  averment  that  the  whiskey  sold  was  intoxicating 
liquor.  SrhlirM  v.  Slate,  56  Ind.  174;  Bfffan  v.  State.  58  id.  162.  That  **  beer" 
is  intoxicating.  Brifflt  v.  State,  46  Am.  Rep.  621 :  State  v.  JenHne,  32  Kans. 
477.  That  *  *  lager  beer,*'  commonly  used  as  a  beverage  throughout  the  country, 
is  a  malt  liquor.  Watson  v.  StaU,  55  Ala.  158  ;  State  v.  OoyetU,  11  R.  1.  592. 
Of  the  meaning  of  the  words  **  malt  liquor,"  as  used  in  a  penal  statute,  and 
may  in  a  proper  case  give  its  definition  in  charge  to  the  jury  ;  but  it  will  also 
take  judicial  notice  that  **  Webster's  Unabridged  Dictionary,**  is  a  standard 
authority  as  to  the  meaning  of  English  words,  and  may  permit  his  definition 
of  those  words  to  be  given  in  evidence  to  the  jury.  AdlerY,  State,  55  Ala.  16. 
Of  the  general  course  of  business  in  a  community,  including  the  universal  prac 
tice  of  banks.  MereJkante*  Nat.  Bk.  v.  HaU,  88  N.  Y.  888 ;  8.  c,  88  Am.  Rep. 
488 :  Broneonv.  Wiman,  lOBarb.  406;  affirmed,  8  N.  Y.  182.  Soof  themercan- 
tile  custom  of  mutual  credits.  Cameron  v.  Blaekman,  89  Mich.  108.  Present 
methods  of  doing  business.  Gregory  v.  Wendell,  89  Mich.  887.  That  the 
railroads  of  the  country  conduct  inspections  under  a  system  which  all  persons 
so  employed  as  to  be  interested  are  presumed  to  understand.  Smith  v.  FUnt, 
etc.,  B.  Co.,  46  Mich.  258. 

The  system  of  checking  baggage  by  railroad  companies,  and  of  the  general 
practice  in  case  of  through  passengers  having  tickets  for  an  entire  route  over 
roads  owned  and  operated  by  separate  but  connecting  lines,  for  the  first  com- 
pany to  check  the  baggage  to  its  final  destination,  and  to  deliver  it  at  the  end 
of  the  route  to  the  next  succeeding  carrier,  and  so  on  until  it  reaches  the  pos- 
session of  the  last  carrier.  leaaemm  v.  If,  T,  Cent,,  etc.,  B,  Co.,9i  N.  Y.  278; 
s.  c,  46  Am.  Rep.  142.  Of  the  nature  of  the  business  and  office  of  mercantile 
agencies.  Eaton  v.  Avery,  88  X.  Y.  81:'b.  c,  88  Am.  Rep.  891;  MaeuUar  v. 
McKinley,  49  N.  Y.  Supr.  5.  Of  changes  in  the  course  of  business  and  of  new 
processes  of  practical  utility  in  facilitating  trade,  and  will  consider  such  inno- 
vations in  adjusting  the  rights  of  parties.  Wiggins  Ferry  Co.  v.  Chicago  Be. 
B.  Co.,5  Mo.  App.  847.  That  gold  coin  is  no  longer  used  as  money  but  has  be- 
come an  article  of  merchandise  and  traffic.  United  States  v.  American  (Md  Coin, 
1  Woolw.  217.  The  value  of  American  gold  and  silver  coin,  and  of  "  national 
currency  "  notes,  being  fixed  by  law,  no  proof  of  their  value  Is  necessaiy  to 
sustidn  a  conviction  for  their  larceny.     Orant  v.  State,  55  Ala.  201.    Of  the 


TYLER  TERM,  1883.  ^ 

Temple  v.  State. 


coarse  of  the  aeaaoxLB  and  of  husbandly,  and  that  the  use  and  occupation  of  a 
farm  in  this  State  during  six  months,  including  the  whole  of  the  cropping 
season  of  the  year,  is  worth  more  than  such  use  and  occupation  during  the  re- 
mainder of  such  year.  Rom  v.  Bonoeil,  60  Ind.  235.  That  a  mortgage  made 
in  January  upon  a  cotton  crop  is  upon  a  crop  not  yet  in  being.  TomUns(m  v. 
Greenfield,  31  Ark.  557.  Of  the  existence  of  the  civil  war  between  the  States. 
Swinnerton  v.  Columbian  Im,  Co,,  37  N.  Y.  174;  Cuyler  v.  FerriU,  1  Abb.  (U. 
S.)  109.  And  that  it  terminated  prior  to  June  1,  1865.  Turner  v.  Potion,  40 
Ala.  406.  In  determining  whether  a  testamentary  trustee  acted  in  good  faith, 
and  -with  reasonable  diligence  and  prudence,  in  the  investment  and  use  of 
trust  funds  during  the  late  war,  where  the  will  imposed  upon  him  the  duty  of 
Tn^TriTig  investments  which  would  pay  interest  or  dividends,  the  courts  will 
take  judicial  notice  of  the  disturbed  condition  of  the  country  during  that  period, 
the  scarcity  of  stocks  and  public  securities,  the  fluctuating  values  of  property 
of  every  kind,  and  the  consequent  difficulty  of  making  safe  and  productive 
investments.  Foscue  v.  Lyon,  55  Ala.  440.  Of  Sherman's  march  to  the  sea. 
44  (ia.  802;  WUUams  v.  State,  67  id.260.  That  the  United  States  were  the  pro- 
prietors  of  land  granted  by  them  to  the  State  of  Illinois,  and  that  such  grant 
was  made,  and  of  the  location  of  such  land.  Smith  v.  Stevens,  82  III.  554. 
Congressional  surveys  of  lands,  under  the  various  acts  of  Congress.  Murphy  v. 
Hendricks,  57  Ind.  503;  Gardner  v.  Eberhardt,  82  111.  316.  And  also  of 
blocks  and  lots  in  towns  and  cities,  and  where  a  debtor  has  a  dwelling  upon  any 
forty-acre  tract,  or  on  any  town  or  city  lot,  which,  with  the  buildings  thereon, 
clearly  exceeds  in  value  $1,000,  the  law  regards  such  forty  acres  or  such  town 
or  city  lot  as  "  the  lot  of  ground  by  him  occupied  as  a  residence,"  and  his 
exemption  is  confined  to  such  tract  or  lot,  and  the  sheriff  may  levy  on 
and  sell  any  adjacent  tract  or  lot  without  the  intervention  of  a  jury. 
Gardner  v.  JSber/iart,  82  III.  316:  Gooding  v.  Morgan,  70  id.  275.  In  con- 
struing and  ascertaining  the  location  and  boundaries  of  an  ancient  French 
grant  of  lands,  made  more  than  one  hundred  and  sixty  years  ago,  the  names  of 
all  the  places  and  natural  objects  mentioned  (except  Fowl  river)  being  now 
unluiown,  the  court  takes  judicial  notice  of  the  general  geography  of  the 
country  about  the  mouth  of  that  river,'and  also  of  the  historical  fact,  stitted  by 
Bancroft  and  Pickett,  that  Dauphin  island  was  anciently  called  Massacre 
island.     TVenier  v.  Stetoart,  55  Ala.  458. 

In  People  v.  Snyder,  41  N.  Y.  307,  it  was  held  that,  **  The  courts  of  this 
State  will  take  judicial  notice  that  the  western  portion  of  the  territory  of  this 
State  was  by  its  own  act  ceded  to  the  State  of  Massachusetts,  and  by  the  latter 
conveyed  to  certain  parties,  who  afterward,  under  the  proper  authority  of  both 
States  and  of  the  nation,  extinguished  the  title  of  the  Indians  to  it."  The 
bankrupt  act  and  its  operation.  Morris  v.  Davidson,  47  Ga.  361;  Mims  v. 
Swartz,  37  Tex.  13.  Of  the  statutes  relating  to  internal  revenue.  Kessel  v. 
Alberts,  56  Barb.  362;  Brown  v.  Piper,  01  U.  S.  37.  Tliat  the  territory 
of  the  United  States  is,  for  the  purposes  of  internal  revenue,  divided  into  col- 
lection districts,  with  defined  geogpraphical  boundaries.  United  States  v.  Jrirk- 
son,  104  IT.  S.  41.  The  courts  of  the  United  States  will  take  judicial  notice  of 
the  public  statutes  of  the  several  States.    Eltoood  v.  Flannigan,  104  U.  S.  562; 


206 TEXAS, 

Temple  v.  State. 


Smitli  V.  TaUapoo9a  Co.,  2  Woods,  574.  An  act  of  the  legislature  whicli  Is  de- 
clared to  be  a  public  act,  and  which  expressly  recognizes  and  amends  a  prior  pri- 
vate law.  LawiUe  y.  People,  6  Bradw.  (III.)  157.  Where  thef act  of  navigabilitj 
of  a  stream  is  generally  known,  the  court  may  take  j  udicial  notice  thereof.  Ro»9 
V.  FauH,  23  Am.  Rep.  655;  Wood  v.  Fouier,  40  id.  880.  That  a  box  freight  car 
standing  at  a  railway  and  highway  crossing  will  not  frighten  horses  of  ordi- 
nary gentleness.  Gilbert  v.  Flint,  etc.,  R,  Co.,  47  Am.  Rep.  592.  The  art  of 
photography.  Lake  v.  CcUhoun,  52  Ala.  115.  The  Northampton  tables. 
Dntvi  V.  StandUh,  26  Hun,  608.  The  almanac.  People  v.  Chee  Kee,  61  Cal. 
404. 

What  fM  no€  he  neUeed  judidatty.  —  A  State  court  will  not  take  judicial 
notice  of  proceedings  in  the  Federal  courts,  ffaber  v.  Klauberg,  8  Mo.  App.  842. 
Tliat  the  law  of  another  State  differs  from  our  own.  Phenix  Ins.  Co.  v.  Cfuireh, 
81  N.  Y.  1^18,  227-8 ;  s.  c,  37  Am.  Rep.  494.  The  statutes  of  a  sister  State. 
Munt'9.  Johnson,  4  Am.  Rep.  631 ;  Holmes  v.  Broug/Uon,10  Wend.  75;  State  v. 
May  Looke,  70reg.  54;  Roberts  v.  Marley,  80  Ind.  185;  Neese  v.  Farmers*  Ins. 
Co.,  55  Iowa,  604;  Chapman  v.  CoUey,  47  Mich.  46;  Shed  v.  Augustine,  14Kan8. 
282.  But  see  in  Tennessee  under  the  code.  Hobbs  v.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  373.  Nor  of  a  foreign  .country.  Monroe  v.  Douglass,  5^.  Y.  447.  The 
law  of  France  upon  the  subject  of  days  of  grace  on  commercial  paper.  DoUfus 
Y  Frosch,  1  Den.  367.  Wliat  are  the  rights  and  disabilities  of  infants,  or  when 
infancy  ceases  by  the  provincial  law  of  Janudca.  Thompson  v.  Keteham,  8 
Johns.  189.  Special  or  private  acts.  Hailes  v.  State,  9  Tex.  App.  170; 
Broad  Street  Hotel  Co.  v.  Weaver,  57  Ala.  26 ;  Atchsson,  etc.,  R.  Co.  v.  Black- 
shin,  10  Kans.  477;  Workingmen*s  Bank  v.  Converse,  38  La.  Ann.  963> 
Local  customs  concerning  water  rights.  Letois  v.  McClure,  8  Oreg.  273w 
Those  of  mining  districts.  Sullivan  v.  Henn,  2  Col.  424.  That  a  town  is  in 
a  given  county,  unless  there  be  a  statute  recognizing  such  location.  Boston 
v.  State,  32  Am.  Rep.  575 ;  Hoffman  v.  State,  12  Tex.  App.  406.  But  see 
Clayton  v.  May,  67  Qa.  769.  City  ordinances.  City  of  New  Orleans  ▼.  LabaU, 
33  La.  Ann.  107 ;  Clucago,  etc.,  R.  Co.  v.  Klauber,  9  Bradw.  (111.)  618  ;  Por- 
ter V.  Warifig,  69  N.  Y.  250. 

In  Toton  of  Butler  v.  Robinson,  75  Mo.  192,  the  court  said  :  "  Courts  cannot 
take  judicial  cognizance  of  charters  incorporating  towns,  as  they  may  do 
of  public  statutes.  1  Greenl.  Ev.,  §§  479,  480.  It  is  only  where  an  act  of 
incorporation  is  declared  to  be  a  public  act  that  courts  will  judicially  notice  it, 
as  they  will  statutes  of  a  public  nature.     Bowie  v.  Kansas  City,  51  Mo.  454." 

That  a  particular  town  or  city  has  availed  itself  of  the  privileges  of  a  gen- 
eral act  of  incorporation.  City  of  Hopkins  v.  Kansas,  etc.,  R.  Co.,  79  Mo.  98. 
Orders  issued  by  a  commander  in  the  exercise  of  military  authority.  Burks 
V.  Mittenberger,  19  Wall.  519.  A  bank  charter.  First  Nat.  Bk.,  etc.,  v.  Oruber, 
80  Am.  Rep.  378  ;  Maudie  v.  Bousignore,  etc.,  Savings  Bank,  28  La.  Ann.  415. 
Contra,  Terry  v.  Merchants,  etc.,  Bank,  66  Ga.  177.  That  a  bank  located  in  a 
sister  State  is  insolvent.  Market  Nat.  Bank  v.  Pacific  Nat.  Bank.  Corpo- 
rate regulations.  Harker  v.  Mayor,  etc.,  17  Wend.  199.  Unless  they  are 
rules  or  usages  of  trade  and  commerce  which  would  be  recognized  without 
their  adoption  by  any  particular  board  or  association.     Goldsmith  v.  Sawyer, 
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46  Cal.  dOO.  Of  general  organization  and  administration  of  tlie  Methodist 
Episeopal  Churcli.  Sarahass  y.  ArrMtrong,  16  Kans.  192.  Tlie  character  of 
a  small  stream  not  foand  on  the  general  maps  of  the  State,  nor  in  any  g^eneral 
history  of  the  country,  nor  defined  in  any  public  statute.  People  v.  Allen,  42 
K.  Y.  878.  Whether  land  located  under  scrip  is  in  a  lake  which  is  a  navigable 
body  of  water  and  hence  not  subject  to  location.  Wilcox  v.  Jackson,  III. 
Ml.  A  railroad  charter.  Perry  v.  iT.  0.  R.  Co.,  55  Ala.  414.  That  a  railroad 
company,  in  locating  its  road  between  two  given  points  will  not  run  the  same 
to,  or  near  certain  other  places  from  which  it  receives,  subscriptions  of 
stock.  PMUips  V.  Town  of  Albany,  28  Wis.  840.  How  long  it  will  take  an 
express  company  to  carry  a  sum  of  money  from  one  city  to  another.  Rice 
T.  MaiUgtnnery,  4  Biss.  75.  The  locality  of  streets  and  avenues  and  their 
termini,  and  nombers  of  the  houses  situate  thereon.  People  v.  CaUahan,  28 
Hun,  579 ;  s.  c,  00  How.  Pr.  872 ;  AUen  v.  Seharringhausen,  8  Mo.  App. 
229.  Of  the  proper  orthography  or  pronunciation  of  names  in  the  Polish 
language.  SkUe  v.  Johnson,  26  Minn.  816.  That  kerosene  is  a  refined  coal 
oil,  or  that  it  is  a  refined  earth  oil.  Bennett  v.  North  British,  etc,.  Ins,  Co., 
8  Daly,  471  ;  affirmed,  81  N.  Y.  £73.  An  indictment  for  unlawfully  selling 
''malt  liquor"  is  insufficient,  as  the  courts  of  this  State  cannot  judicially  say 
that  all  malt  liquors  are  intoxicating.  Shaw  v.  State,  66  Ind.  188.  That 
"  lager  beer  *'  belongs  to  the  prohibited  character  or  class  of  liquors  designated 
in  a  statute  as  *'  beer."    People  ▼.  Hart,  24  How.  Pr.  289. 
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(lATet.  Ct.  Api>.  878.) 
(himinal  law  ^—former  aeqtUttal — adtdterif. 

Ob  a  prosecution  for  adultery  the  former  acquittal  of  the  co-defendant  cannot 

be  pleaded  in  bar. 

nONVIGTION  of  adultery.     The  opinion  states  the  point 

ShowaUer  d  Sficholsan,  for  appellant. 

/.  H.  Burts,  assistant  attorney-general,  for  State. 

WiLLSOH,  J.  Defendant  and  one  Lydia  Huberick  were  jointly 
charged  by  information  with  living  together  in  adultery,  defendant 
being  unmarried,  and  said  Lydia  being  a  married  woman.  Lydia 
Huberick  severed  from  her  co-defendant  upon  the  trial  and  was 
tried  first,  the  trial  resulting  in  her  acquittal.  When  defendant's 
case  was  subsequently  called  for  trial  he  filed  a  special  plea  of 
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former  Acqnittal,  in  substance  setting  forth  that  the  information 
charged  a  joint  offense  against  Lydia  and  himself ;  that  they  were 
charged  with  adultery  with  each  other;  that  a  sererance  was 
granted ;  that  Lydia  had  been  tried  and  acquitted  for  said  offense; 
and  that  her  acquittal  in  law  operated  as  an  acquittal  also  of  him- 
self of  the  said  charge.  On  motion  of  the  county  attorney  this 
plea  was  striken  out,  and  this  action  of  the  court  is  assigned  as 
error. 

In  North  Carolina  it  has  been  held  that  ''after  the  acquittal  of 
one  of  the  defendants  (in  a  joint  charge  of  adultery),  there  could 
be  no  judgment  against  the  other.  The  crime  charged  on  these 
persons  could  not  be  committed  but  by  both  of  them ;  and  upon  a 
verdict  that  one  of  them  was  not  guilty,  it  appears  conclusively 
that  the  other  could  not  be.  It  is  exactly  like  the  case  of  riots, 
conspiracies,  and  principal  and  accessory  which  we  find  in  the 
books.  The  farthest  the  courts  have  gone  is  to  allow  one  of  the 
parties  to  be  tried  by  himself  and  convicted,  and  then  judgment  is 
given  against  that  party  because  as  to  him  the  guilt  of  the  other 
party  is  found  as  well  as  his  own.  But  when  the  one  has  been  pre- 
viously tried  and  acquitted,  or  when  both  are  tried  together  and 
the  verdict  is  for  one,  the  other  cannot  be  found  guilty,  for  he  can- 
not be  guilty,  since  a  joint  act  is  indispensable  to  the  crime  in  either, 
and  the  record  affirms  that  there  was  no  such  joint  act.''  SUaie  v. 
MainoVy  6  Ired.  340  ;  State  v.  Parhafjt,  5  Jones,  416. 

We  cannot  give  our  assent  to  the  doctrine  of  the  above  cited 
cases,  nor  to  the  reasoning  upon  which  the  same  are  founded. 
We  think  the  reasoning  of  these  decisions  is  based  upon  false 
premises  and  is  fallacious.  While  it  is  true  that  to  constitute 
adultery,  there  must  be  a  joint  physical  act,  it  is  certainly  not  true 
that  there  must  be  a  joint  criminal  intent.  The  bodies  must  con- 
cur in  the  act  but  the  minds  may  not.  While  the  criminal  intent 
may  exist  in  the  mind  of  one  of  the  parties  to  the  physical  act, 
there  may  be  no  such  intent  in  the  mind  of  the  other  party.  One 
may  be  guilty,  the  other  innocent,  and  yet  the  joint  physical  act 
necessary  to  constitute  adultery  may  be  complete.  Thus  if  one  of 
the  parties  was,  at  the  time  of  committing  the  physical  act,  insane, 
certainly  such  party  has  committed  no  crime  ;  but  it  certainly  can- 
not be  contended  that  the  other  party,  who  was  sane,  has  commit- 
ted no  crime.  So  if  one  of  the  parties  was  mistaken  as  to  a 
matter  of  fact,  after  exercising  due  care  to  ascertam  the  truth  in 
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relation  to  such  fact,  which  fact,  had  it  been  true,  would  have  ren- 
dered the  alleged  criminal  act  legal  and  innocent^  the  party  80  act- 
ing under  such  mistake  of  fact  .would  be  innocent  of  crime.  Penal 
Code,  art.  15 ;  WeUson  v.  SMe,  13  Tex.  Gt.  App.  76.  But  sup- 
pose the  other  party  was  not  mistaken  as  to  such  fact,  but  on  the 
contrary,  well  knew  the  true  fact  which  rendered  the  connection 
illicit,  would  this  party  be  regarded  as  guilty  of  no  offense  because 
the  mistaken  party  was  innocent  ? 

If  the  North  Carolina  rule  is  correct,  it  must  apply  also  to  forni- 
cation, bigamy  and  incest  Now  suppose  a  father  and  his  daughter 
are  indicted  for  incestuous  intercourse  with  each  other.  Upon 
trial  of  the  daughter  it  is  conclusively  proved  that  at  the  time  of 
committing  the  physical  act  she  was  an  idiot,  or  that  she  was 
wholly  ignorant  of  the  relationship  existing  between  herself  and  her 
father,  without  any  fault  of  hers;  of  course  in  either  of  these  cases 
9he  must  be  acquitted.  Would  it  not  be  monstrous  to  hold  that 
because  of  her  innocence,  her  acquittal,  the  beastly  father  must  go 
unpunished  for  his  unnatural  crime?  Such  cannot  be  the  law,  and 
such,  we  believe,  is  not  the  law  as  declared  by  the  weight  of  au- 
thority. 

In  Missouri,  it  has  b^n  held,  in  a  case  of  incest  where  one  party 
had  knowledge  of  the  relationship  and  the  other  was  ignorant  of  it, 
that  the  former  may  be  convicted  and  the  latter  acquitted.  State 
V.  EUis,  74  Mo.  385;  6.  c,  41  Am.  Bep.  321. 

In  Tennessee,  a  question  similar  to  the  one  at  bar  was  decided 
adversely  to  the  doctrine  enunciated  in  the  North  Carolina  cases 
referred  to.  As  the  opinion  is  very  short  and  pointed,  we  will 
quote  it  at  length.  It  is  as  follows  :  '^  Defendant  and  a  woman 
named  Oreen  were  jointly  indicted  for  open  and  notorious  lewdness. 
The  parties  severed  for  trial,  and  the  woman  was  acquitted.  A 
plea  was  filed  in  bar  to  the  further  prosecution  on  the  part  of  de- 
fendant on  the  ground  that  the  acquittal  of  the  woman  operated  as. 
equivalent  to  an  acquittal  of  the  man,  as  the  offense  could  only  be 
committed  by  two  persons.  The  plea  was  demurred  fo,  but  the 
demurrer  was  overruled.  The  attorney-general  declining  to  taki^' 
issue  on  the  plea,  the  defendant  was  discharged  and  the  State  ap- 
pealed. We  think  the  court  erred  in  refusing  to  sustain  the  de- 
murrer. The  State  might  fail  to  be  able  to  make  proof  of  the 
offense  in  the  trial  of  one  party  from  many  causes,  yet  might  be. 
able  to  make  proof  on  the  trial  of  the  other,  yfe  so  held  at  Nasht 
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yille  some  time  Binoe,  and  approre  the  holding.  The  acqaittal  of 
one  could  not  show  the  other  not  gnilty."  StaU  r.  CaldwMf  8 
Baxt.  576. 

Mr.  Wharton  Bays  :  **  The  weight  of  aathority  is  that  the  two 
participants  in  adultery  may  be  joined  in  the  indictment,  or  may 
be  tried  singly.  And  one  may  be  conyicted  and  punished  without 
any  conviction  of  the  other."  2  Whart.  Or.  Law,  §  1730.  Again 
this  same  author  says  :  ''  In  other  joint  offenses  it  is  necessary  to 
proye  the  concurrenoe  of  the  participants.  This  however  is  not 
necessarily  the  case  in  adultery,  of  which  a  person  may  be  guilty 
who  commits  the  offense  by  force."  2  Whart  Or.  Law,  §  1724. 
See  also  i^ate  t.  Saunders,  30  Iowa,  582. 

Mr.  Bishop  says:  ^' As  every  offense  to  be  punishable  must  be 
Toluntary,  so  in  particular  must  be  adultery.  But  alike  in  adultery, 
and  it  is  belieyed  in  fornication  and  incest,  where  the  crime  con- 
sists of  one's  unlawful  carnal  knowledge  of  another,  it  is  immaterial 
whether  the  others  participated  under  circumstances  to  incur  guilt 
or  not,  just  as  sodomy  may  be  committed  with  a  responsible  human 
being,  or  an  irresponsible  one,  or  a  beast.  Therefore  the  same  act 
of  penetrating  a  woman,  who  for  example  is  too  drunk  to  giye  con- 
sent, may  be  prosecuted  either  as  a  rape,  or  as  adultery  at  the  elec- 
tion of  the  prosecuting  power.  There  are  cases  which  deny  this, 
and  hold  that  adultery,  fomification  and  incest  can  be  committed 
only  with  consenting  persons,  and  what  is  rape  cannot  be  one  of  the 
others.  But  they  are  believed  to  proceed  partly,  and  perhaps 
entirely,  on  special  terms  of  statutes.  Oertainly  in  principle  they 
can  hare  no  other  just  foundation."  Bisk  Stat.  Orimes,  g  660 
'  But  independently  of  other  authorities,  we  think  the  provisions 
of  our  Oode  of  Oriminal  Procedure  are  decisive  of  this  question. 
Article  525  provides  that  the  only  special  pleas  allowed  a  defendant 
are,  first,  a  plea  of  former  conviction,  and  second,  ''that  he  has 
been  before  acquitted  by  a  jury,  of  the  accusation  against  him,  in  a 
court  of  competent  jurisdiction,  whether  the  acquittal  was  regular 
or  irregular."  Now  how  can  it  be  said  that  this  defendant  has 
been  acquitted  upon  an  accusation  upon  which  he  has  never  been 
tried?  We  cannot  perceive  the  applicability  of  a  plea  of  former 
acquittal  in  such  a  case. 

Again  article  717  provides:  ''Where  several  defendants  are 
tried  together^  the  jury  may  convict  such  of  the  defendants  as  they 
deem  guilty,  and  acquit  others."    No  exception  is  made  to  the 
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operation  of  this  proyision  in  the  case  of  fk  trial  for  adultery,  or  in 
inj  other  case.  Snppose  the  defendants  in  this  case,  being  jointly 
indicted,  had  been  jointly  tried,  and  one  of  them  had  been  acquit- 
ted, and  the  other  couTicted,  would  not  such  a  verdict  have  been 
ezpready  authorized  by  the  last  quoted  article  of  the  Oode?  We 
think  so,  and  being  so  warranted,  the  court  oould  not  hare  declined 
to  pronounce  the  judgment  of  couTiction. 

We  therefore  hold  that  the  oourt  did  not  err  in  sustaining  the 
motion  of  the  county  attorney  to  strike  out  the  special  plea  of 
former  acquittal  filed  by  the  defendant.  The  acquittal  of  his  co- 
defendant  could  in  no  manner  affect  the  question  of  his  guilt  or 
innocence,  and  the  case  must  be  considered  without  reference  to 
tach  former  acquittal  of  his  co-defendai>t. 

[Omitting  other  matters,  j 

Because  of  the  errors  we  haye  designated,  the  judgment  is  v^ 
fened  and  the  cause  is  remanded. 

Smmri$d  and  rmunuUL 


o^sss 
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(7BMo.aL) 
OarparaHon  —  ecfUract — uUra^m. 

A  oontnct  by  a  eorpontion  organized  to  build  a  public  bridge,  with  the  pro- 
prietor of  a  newspaper,  to  giye  him  stock  of  the  company  in  oonsideralion  of 
his  publishing  articles  fayoring  the  enterprise  and  showing  the  Talne  of  It 
as  an  inyestment.  is  yalid. 

rpHE  opinion  states  the  case. 

Geo.  M.  Stewart  and  J.  H.  Wiettng,  for  appeHants. 
Olover  d  ShepUy^  for  respondents. 

Shbbwood,  J.  The  plaintiffs,  under  the  provisions  of  the  stat- 
ate,  moved  the  Oircuit  Court  that  execution  issue  against  the  de- 
fendants, claiming  that  the  latter  were  the  holders  of  certain  shares 
of  unpaid  stock  in  the  Illinois  and  St.  Louis  Bridge  Oompany. 

The  contract  made  with  the  bridge  company,  as  evidenced  by  a 
communication  addressed  by  John  Knapp  to  0.  K.  Dickson,  presi- 
dent of  that  company,  and  his  reply  thereto,  is  set  forth  in  the 
following  letters,  both  bearing  date  September  30,  1867: 
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Jolin  Knapp  to  C.  K.  Dickson,  president  of  the  bndge  company: 

^*  I  am  desirous  of  becoming  an  associate  in  the  bndge  company, 
and  hereby  aathorize  you  to  propose  my  name  for  that  purpose,  and 
if  elected  will  take  $20,000  of  stock  of  said  company." 

On  the  same  day  0.  K.  Dickson,  as  president,  addressed  the  fol- 
lowing letter  to  John  Knapp: 

"  This  is  to  certify  that  year  proposition  to  subscribe  for  $20,000 
of  the  stock  of  the  bndge  company  is  made  with  the  express  un- 
derstanding that  the  first  $5,000  of  said  subscription  is  to  be  deemed 
as  paid  in  full  by  you.  When  a  call  is  mode  on  the  stockholders 
beyond  $5,000  or  twenty-fiye  per  cent  of  their  subscription,  you 
will  be  expected  to  pay  such  calls,  or  to  notify  me  of  your  decision 
to  linut  your  subscription  to  $5,000,  instead  of  $20,000,  when  your 
interest  in  the  company  will  be  limited  to  that  sum,  which  will  be 
deemed  full  paid  stock.'' 

The  subscription  thus  made  was  subsequently  enlarged  to  $25,000 
and  transferred  to  the  joint  names  of  the  defendants.  All  of  the 
amount  thus  subscnbed  was  paid  on  calls  from  time  to  time,  except 
the  $5,000,  for  which  a  credit  was  duly  given  and  entered  on  the 
books  of  the  company,  after  the  services  for  which  the  credit  was 
allowed  had  been  rendered. 

The  Circuit  Court  on  hearing  the  evidence  adduced,  found  for 
the  defendants,  thereby  determinmg  as  a  matter  of  fact  that  pay- 
ment of  the  $5,000  had  been  made ;  and  as  no  declarations  of  law 
were  asked  on  either  side,  no  law  point  has  been  saved,  so  that  the 
only  question  the  record  presents  is  whether  there  is  any  substan- 
tial testimony  in  the  evidence  to  establish  the  payment  claimed  by 
the  defendants  to  have  been  made. 

The  authorities  are  not  in  entire  accord  as  to  whether  the  pay- 
ment of  a  stock  subscription  can  be  made  in  any  thing  else  than 
money,  some  holding  one  way  and  some  the  other.  But  the  class 
of  authorities  which  declare  that  a  subscription  may  be  paid 
otherwise  than  in  money,  we  regard  as  asserting  a  more  reasonable 
doctrine,  a  doctriae  better  adapted  to  the  practical  affairs  of  busi- 
ness life.  Begardmg  the  matter  then  in  this  light,  we  shall  rule 
that  payment  of  stock  subscriptions  need  not  be  in  cash,  but  may 
be  in  whatever,  considering  the  situation  of  the  corporation,  rep- 
resents to  that  corporation  a  fair,  just,  lawful  and  needed  equiva- 
lent for  the  money  subscribed.  Any  other  doctrine  than  this  would, 
as  it  seems  to  us,  place  a  corporation  at  a  disadvantage,  under  a  dis- 


214  MISSOUKI, 


liebke  y.  Enapp. 


abilitj  not  contemplated  by  the  law  and  under  which  a  natural  per- 
son does  not  labor.  Besides  a  corporation^  unless  prohibited  by 
statutory  proyisions,  has  a  general  capacity  of  contracting  which  the 
common  law  concedes  to  every  one  ordinarily  competent  to  enter 
i;nto  binding  engagements.  Baile  t.  Ins,  Co.,  73  Mo.  371,  and  oases 
cited. 

The  services  to  be  rendered  by  the  defendants  were  to  consist  of 
statistical  articles,  communications,  etc.,  to  be  furnished  by  the 
friends  of  the  bridge  to  be  published  from  time  to  time  in  the 
Missouri  Republican,  and  were  similar  in  character  to  those  other 
persons  pay  for.  These  articles  were  furnished  and  published  to 
the  full  extent  of  the  credit  entered  on  the  books  of  the  bridge  com- 
pany»  and  the  testimony  tends  to  show  that  the  value  of  the  services 
rendered,  and  of  the  privileges  thus  afforded  in  the  Bqpublican,  were 
even  greater  than  the  amount  charged  and  agreed  to  be  paid  prior 
to  the  services  performed.  The  objection  is  given  that  no  data 
were  given  as  to  the  precise  value  of  the  services  rendered  and  of 
the  privileges  afforded.  This  objection  is  more  specious  than  sound. 
In  the  very  nature  of  things  it  would  be  impossible  to  tell  with  any 
degree  of  accuracy  just  how  much  in  dollars  and  cents  each  day's 
publication  of  articles,  statistical  and  otherwise,  as  well  as  communi- 
cations would  be  worth  ;  and  more  than  all,  to  tell  beforehand  just 
how  long  such  publications  would  be  required.  Let  us,  as  we  law- 
fully may,  look  at  the  surroundings  of  the  parties  at  the  time  the 
contract  complained  of  was  made,  and  thus  determine  if  it  was  such 
a  one  as  the  law  will  sanction.  A  great  public  enterprise  was 
afoot,  no  less  than  the  spanning  of  the  Mississippi  river  with  a  bridge 
connecting  two  States  and  affording  easy,  rapid  and  uninterrupted 
transit  for  the  travel  and  commerce  between  them  as  well  as  the  travel 
and  commerce  of  the  whole  country.  That  enterprise,  in  and  of  itself, 
was  in  every  respect  and  particular  legitimate  and  praiseworthy,  and 
had  previously  received  the  sanction  of  the  Congress  of  the  United 
States.  In  order  to  its  success  it  was  pre-eminently  necessary  that 
the  public  mind  should  be  awakened  and  informed,  touching  the 
magnitude  and  importance  of  the  undertaking,  and  of  the  prospect- 
ive benefits  to  be  derived  from  its  being  carried  into  successful 
execution.  Large  sums  of  money  were  necessary  to  be  raised  to 
bring  about  the  completion  of  the  bridge.  Large  sums  were  neces- 
sary to  be  raised  to  condemn  or  purchase  property  to  be  used  in  con- 
nection with  the  bridge  and  its  approaches.     The  means  chosen 
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by  the  company  it  would  seem  were  wisely  chosen,  and  were  donbt- 
less  the  best  that  could  have  been  employed.     If  the  company  had 
seen  fit  to  issue  circulars  containing  facts,  statistics  and  arguments 
in  fayor  and  furtherance  of  the  enterprise,  no  doubt  it  seems  could 
have  arisen  as  to  the  lawfulness  of  such  a  method  of  making  known 
the  objects  and  benefits  of  the  contemplated  undertaking.    If  such 
a   method  be  considered  lawful  the  disbursement  of  the  funds 
necessary  to  pay  therefor  would  seem  to  follow  as  an  unavoidable 
sequence.    But  such  a  method  of  communication  would,  though 
lawful,  have  been  unusual,  while  that  employed  was  not  only  usual 
but  it  would  seem  the  most  practical  and  satisfactory  one  for  com- 
municating with  the  public.     It  is  true  that  the  contract  made  with 
the  proprietors  of  the  Republican  may  be  termed  in  colloquial  lan- 
guage a  "  lumping  bargain,"  but  it  is  not  easy  to  see  how  a  contract 
more  definite  and  particular  in  its  terms  could  well  have  been  made. 
Nothing  is  more  customary  than  for  a  client  to  contract  with  his 
attorney  to  give  him  such  a  sum  in  gross  for  his  services  to  be  ren- 
dered in  a  particular  case  or  during  a  certain  period  of  time.  Nothing 
is  more  customary  than  for  a  railroad  corporation  to  make  an  agree- 
ment with  a  contractor  for  digging  a  cut  or  making  a  fill,  agreeing 
to  remnnerate  him  therefor  with  a  sum  in  gross.     If  such  bargains 
are  to  stand  it  is  difficult  to  see  why  the  one  now  under  considera- 
tion, though  occupying  the  same  footing,  should  be  seriously  called 
in  question. 

Nor  do  we  find  any  reason  for  holding  that  evidence  of  the  agree- 
ment that  defendants  were  to  pay  for  $5,000  of  the  stock  subscribed 
by  publications  of  the  character  mentioned  is  evidence  of  a  contem- 
poraneous parol  agreement,  varying  the  written  contract,  and 
therefore  inadmissible.  It  is  always  competent  to  show  by  parol 
the  drcumstanoes  surrounding  the  parties  at  the  time  a  contract 
is  entered  into,  and  always  competent  to  show  in  like  manner  the 
consideration  of  that  contract  ;  and  this  without  infringing  the 
rule  prohibitory  of  the  introduction  of  evidence  touching  con- 
temporaneous oral  agreements.  The  consideration  of  the  con- 
tract evidenced  by  the  letters  was  not  expressed  therein,  and 
had  it  been  it  was  doubtless  competent  to  show  another  and  differ^ 
ent  consideration,  or  to  show  that  the  agreement,  though  made  for 
a  payment  in  money,  had  been  discharged  in  whole  or  in  part  in 
another  way.  It  is  always  competent  to  explain  or  contradict  tho 
consideration  clause  even  in  a  deed,  such  clause  possessing  only  the 


216  MliSSOUBI, 


Liebke  y.  Knapp. 


force  and  character  of  a  receipt.  Fontaine  y.  Boatmen^s  Savings 
Institution,  57  Mo.  561 ;  HoUocher  y.  HoOocher,  62  id.  267 ;  Bails 
y.  Ins.  Co,,  supra,  Eyidence  as  to  the  consideration  was  therefore, 
a  fortiori,  admissible  in  a  case  of  this  sort. 

If  our  conclusion  be  the  correct  one,  that  the  seryices  rendered  by 
the  defendants  in  the  manner  stated  were  a  yalid  and  needed  eqniya- 
lent  for  the  amount  of  stock  which  the  defendants  acquired  thereby, 
that  amount  of  stock  cannot  be  regarded  as  stock  only  nominally 
paid  for,  but  in  point  of  fact,  and  in  point  of  law,  must  be  held  as 
'*  fully  paid-up  shares. '^  In  the  language  of  Lord  Justice  Giffobd 
in  DrumfnoncTs  case,  4  Oh.  App.  772  :  ^'  If  a  man  contracts  to  take 
shares  he  must  pay  for  them,  to  use  a  homely  phrase,  in  meal  or  in 
malt ;  he  must  either  pay  in  money  or  money's  worth ;  if  he  pays 
in  one  or  the  other  that  will  be  a  satisfaction."  So  far  has  this 
theory  been  pushed  by  the  English  courts,  that  although  the  statute 
expressly  proyided  that  '^eyery  share  in  eyery  company  shall  be 
deemed  and  taken  to  haye  been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same 
should  haye  been  otherwise  determined  by  a  contract  duly  made  iu 
writing  and  filed  with  the  register  of  joint-stock  companies  at  and 
before  the  issue  of  such  shares,"  still,  notwithstanding  this  statute, 
it  was  held  that  a  credit  by  the  company  to  a  shareholder  on  account 
of  a  conyeyance  to  them  of  specific  property,  such  as  they  were 
Authorized  to  purchase,  was  deemed  a  payment  in  cash,  (hatstf 
oase,  L.  B.,  17  Eq.,  169 ;  7  Eng.  Bep.  748 ;  8pargo*8  case,  L.  B., 
.8  Gh.  App.  407 ;  5  Eng.  Bep.  626.  And  the  conclusion  reached 
in  these  cases  rests  upon  the  common-sense  idea  that  the  stat- 
ute did  not  exact  of  the  company  the  barren  form,  the  idle  oere- 
jnony,  of  taking  a  check  from  the  share-holder  for  the  yalue  of 
his  stock  with  one  hand,  and  giying  him  simultaneously  with  the 
other  a  check  for  the  same  amount  with  the  property  which  they 
were  authorized  to  purchase  from  him.  FothergilPs  case,  L. 
B.,  8  Oh.  App.  270.  And  accordingly  it  was  ruled  by  those 
courts  that  in  a  proceeding  to  charge  a  share-holder  as  a  contribu- 
tory any  eyidence  that  will  support  a  plea  of  accord  and  satisfaction 
will  present  a  good  defense.  Sparg<fs  case,  supra.  This  doctrine 
of  the  Enghsh  courts  on  the  point  in  hand  has  been  recently  fully 
approyed  and  followed  in  Maryland,  Brant  y.  Ehlen,  59  Md.  1, 
and  that  court  held  that  as  the  bill  in  that  State  did  not  seek  to  set 
aside  the  sale  of  the  coal-land  to  the  company  on  the  ''  ground  of 
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fraud/'  that  therefore  the  question  must  be  dealt  with  upon  the 
assumption  that  the  sale  of  the  land  and  the  purchase  of  the  stock 
therefor  were  made  in  good  faith.  Mr.  Justice  Thompson,  after 
reviewing  the  whole  subject,  announces  a  similar  conclusion  :  *^  A 
corporation  may  take  in  payment  of  its  shares  any  property  which 
it  may  lawfully  purchase.  Such  a  transaction  is  not  ultra  vires  or 
Toid,  but  is  yalid  and  binding  on  the  original  share-takers  and  upon 
the  corporation,  unless  it  is  rescinded  or  set  aside  for  fraud.  While 
such  a  contract  stands  unimpeached,  the  courts  even  where  the  rights 
of  creditors  are  inyolved,  will  treat  that  as  a  payment  which  the 
parties  have  agreed  should  be  payment."  Thomp.  Stockholders, 
§  134.  In  this  case  confessedly  there  is  no  fraud  and  consequently 
that  element  is  out  of  view. 

But  it  is  urged  that  the  contract  respecting  the  stock  which  was 
to  be  paid  for  in  the  manner  stated  was  altogether  inoperative  and 
void  in  law,  as  being  against  public  policy,  and  open,  upright  and  fair 
dealing.  We  have  attentively  considered  this  branch  of  the  case. 
The  evidence  indisputably  establishes  that  though  the  editorials  of 
the  Republican  favored  the  prosecution  of  the  enterprise  of  the 
building  of  the  bridge,  yet  that  no  charge  was  made  for  these  edi- 
torials. It  would  seem  then  that  the  position  of  the  plaintLfiFs  goes 
so  far  as  this«  that  if  the  editors  and  proprietors  of  a  newspaper 
honestly  and  in  good  faith  favor  and  support  editorially  the  prose- 
cution of  a  great  public  work  eminently  beneficial  to  the  people  of 
the  immediate  vicinity,  and  indeed  of  the  whole  country,  a  work 
previously  sanctioned  by  governmental  authority,  this  ought  to 
and  does  render  void  any  contract  for  remuneration  for  the  pnblica^ 
tion  in  their  paper  of  such  articles  as  reading  matter  which  tend  to 
further  and  foster  that  work.  Sach  a  position  we  regard  as  wholly 
untenable  and  these  are  oar  reasons  therefor. 

This  case  in  all  its  circumstances  materially  differs  from  those 
cases  of  which  Fuller  v.  Dame^  18  Pick.  472,  is  the  type.  In  that 
case  Fuller,  the  plaintiff  and  stockholder  in  a  certain  railway  com- 
pany, by  reason  of  securing  the  location  of  the  depot  for  that  rail- 
road on  certain  flats,  was  to  receive  a  direct  personal  and  pecuniary 
benefit,  a  certain  amount  in  money  over  and  above  that  received  by 
those  with  whom  he  was  associated  in  that  company.  This  of 
course  would  tend  to  warp  his  judgment  and  tend  to  make  him  exert 
an  undue  influence  in  securing  for  a  private  money  consideration 
a  particular  location  for  the  depot,  and  thus  rendered  that  contract 
Vol.  XLIX—  88 
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Yoid  as  repugnant  to  public  policy  and  injurious  to  the  public 
interests.  Here  on  the  contrary  the  defendants  did  not  seek  to 
locate  the  bridge  at  a  particular  point,  nor  were  they  employed  to  do 
so,  nor  were  they  to  receiye  any  superior  individual  advantages  or  any 
moneyed  consideration  for  so  doing.  All  the  stock  they  received 
was  to  be  paid  for  and  was  paid  for  in  money  or  money's  worth, 
and  this  whether  the  enterprise  failed  or  prospered.  Therefore 
judgment  alB&rmed. 

J%idgm»9U  affirmed. 
All  concur. 


State  v.  Gsajtt. 

(79  Mo.  us.) 
(hniUtuttafuil  I01O—  UgMMm  Tutoring  eampetmhoy  ofitnf&mouM  tsifiMtt. 

Tlie  legialatare  may  not  restore  the  competency  of  a  witnees  rendered  inoompe- 

tent  by  reason  of  conviction  of  felony. 

nONVIOTION  of  murder.     The  opinion  states  the  point 

W.  A.  Hamsberger  and  R.  H.  Field,  for  appellant 

2>.  H,  Mclniyre,  attorney-general,  for  State. 

Shbbwood,  J.  [Omitting  other  points.]  The  first  point  to 
which  attention  will  be  directed  is,  whether  error  was  committed 
in  admitting,  over  the  objection  of  the  defendant,  the  witness 
Miller  to  testify  on  the  part  of  the  State.  Miller,  in  February, 
1878,  had  been  convicted  of  petit  larceny,  and  the  record  of  such 
conviction  was  produced  by  the  defendant  upon  making  such  objec- 
tion. In  order  to  determine  the  point  thus  presented,  it  will  be 
necessary  to  determine  the  meaning,  force  and  e£Fect  of  certain 
statutory  changes  which  were  made  by  the  Revised  Statutes  of  1879, 
f.  e.,  whether  the  legislature  intended  them  to  apply  to  antecedent 
convictions,  and  if  so,  whether  it  was  in  the  power  of  the  legisla- 
ture thus  to  apply  them.  As  the  law  stood  at  the  time  of  Miller's 
conviction,  the  General  Statutes  were  then  in  force,  section  66, 
chapter  201,  providing  that  '*  every  person  who  shall  be  convicted  of 
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anon,  burglary,  robbery  or  larceny,  in  any  degree  in  this  chapter 
specified,  or  who  shall  be  sentenced  to  imprisonment  in  the  peniten- 
tiaiy  for  any  other  crime  punishable  under  the  provisions  of  this 
chapter,  shall  be  incompetent  to  be  sworn  as  a  witness  or  serve  as  a 
juror  in  any  cause,  and  shall  be  forever  disqualified  from  voting  at 
any  election,  or  holding  any  office  of  honor,  trust  or  profit,  within 
thia  State.  In  the  revision  of  1879  the  words  '^  to  be  sworn  as  a 
witness,''  were  omitted.  §  1378.  Similar  statutory  changes  alsp 
occur  in  the  present  revision.  §§  1416,  1467.  Do  these  omissions, 
these  changes  in  the  law,  apply  retrospectively?  Were  they  in-t 
tended  to  apply  in  that  way? 

[Omitting  this  discussion.] 

But  there  are  reasons,  and  very  cogent  ones,  it  would  seem,  which 
may  be  urged  to  show  that  even  had  the  legislature  intended  that 
the  omission  of  the  words  ''  to  testify  as  a  witness"  should  relate 
to  antecedent  convictions,  should  upon  those  convictions,  lop  off  a 
portion  of  a  judgment  of  a  court  of  competent  jurisdiction,  and  re- 
store to  competency  one  whom  the  law  beforehand,  and  the  judg- 
ment of  the  court  subsequently  had  branded  as  infamous  —  that 
this  was  something  altogether  beyond  the  pale  of  legislative  power. 
After  judgment  has  been  passed  upon  an  offender,  there  are  but 
two  ways  whereby  he  can  be  relieved  from  the  results  fiowing  from 
that  judicial  act;  first,  by  a  reversal  of  the  judgment,  and  second,  by 
a  pardon.  1  Greenleaf  Ev.,  g  377  and  cases  cited.  But  it  is  said 
that  **  a  distinction  had  been  taken  where  the  incompetence  is  the 
general  constructive  result  by  presumption  of  law  on  conviction  on 
an  infamizing  charge,  and  where  it  is  expressly  included  in  the 
legislative  sanction  as  a  consequence  annexed  to  the  particular  offense 
and  that  inseparably,  until  the  judgment  be  reversed."  Therefore, 
the  law  is  now  held  to  be  that  on  perjury  at  common  law  the  party, 
pardoned  may  be  a  witness,  because  a  king  has  power  to  take  off, 
every  part  of  the  penalty.  *  *  *  But  if  a  man  be  indicted  for 
perjury  on  the  statute  the  king  cannot  pardon  so  as  to  discharge 
this  incompetency,  for  the  king  is  excluded  and  divested  of  that 
prerogative  by  the  express  words  of  the  statute  :  ^^The  oath  of 
such  person  so  offending  not  to  be  received  in  any  court  of  record." 
or  as  the  statute  elsewhere  expressed  it,  'Hhe  offender  from  thence- 
forth to  be  discredited  and  disabled  forever  to  be  sworn  in  any  of  the 
courts  of  record."  1  Gilb.  Ev.,  260  ;  1  Greenl.  Ev.,  §§  377,  378  ;, 
1  Chitt    Grim.    Law,  602,  776 ;  7  Bac  Abr.,  417 ;  3  id.  487. 
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But  a  party  thas  conyioted  might  have  been  restored  by  a  statute 
pardon ;  Bex  y.  Ibrd,  2  Salk.  690 ;  and  the  anthorities  cited  state 
that  the  reason  of  the  difference  between  the  two  kinds  of  pardon 
is  this  :  that  in  a  pardon  based  on  a  prosecution  based  on  the  com- 
mpn  law  the  loss  of  certain  ciyil  rights  only  flows  from  the  oonyic- 
tion  as  a  consequence  of  the  judgment ;  while  in  a  conyiction  based 
on  a  statute  which  annexes  certain  disabilities  to  the  conyiction  of 
the  crime  by  express  words,  the  disabilities  under  the  sanction  of  the 
law  become  part  of  the  judgment.  Rez  y.  Ibrd,  supra,  and  cases 
cited;  Rex  y.  Qriepe,  1  Ld.  Baym.  256;  3  Bac.  Abr.  487,  and  cafies cited. 
The  disability  which  the  statute  of  5th  Elizabeth  annexes  to  the 
commission  of  the  crime  of  perjury  was  construed  to  be  a  part  of 
the  punishment,  and  where  conyiction  followed  prosecution  the  dis- 
ability was  held  to  be  part  of  the  judgment.  And  it  does  not 
appear  to  haye  been  necessary  that  the  proyision  of  the  statute 
touching  the  disability  should  haye  been  formally  entered  on  the 
record,  in  order  that  it  constitute  a  part  of  the  judgment.  2  Har- 
graye's  Jurid.  Arguments,  221.  According  to  the  author  just  cited, 
where  the  power  of  the  king  to  pardon  is  discussed  with  distin- 
guished clearness  and  ability,  it  may  well  be  doubted  whether  the 
distinction  taken  in  the  authorities  preyiously  cited,  between  a  par- 
don based  on  a  common-law  conyiction  and  one  based  on  a  statutory 
conyiction,  is  well  taken.  But  there  appears  to  be  no  difference  of 
opinion  as  to  the  yiew  that  where  the  statute  annexes  certain  dis- 
abilities to  the  commission  of  a  crime,  upon  conyiction  of  the 
crime  those  disabilities  form  part  and  parcel  of  the  judgment,  and 
it  would  seem  at  first  blush  that  this  must  be  so.  Bx,  gr. ;  it  is  a 
familiar  rule  that  whateyer  the  law  implies  will  be  as  much  part  of 
a  contract  as  if  expressly  inserted  therein ;  and  as  to  judgments  in 
ciyil  cases  the  same  rule  preyails.  A  judgment  for  the  recoyery  of 
money  will  bear  six  per  cent  interest,  though  no  such  statement  be 
made  in  the  judgment  entry.  A  judgment  lien  will  last  for  three 
years,  though  in  the  judgment  itself  no  such  statement  be  entered, 
and  a  judgment  will  be  yalid  and  binding  for  ten  years  though  the 
record  entry  of  the  judgment  be  silent  on  the  point.  From  these 
premises  the  conclusion  may  rationally  be  drawn  that  under  the 
statutory  proyisions  now  being  discussed  the  disabilities  which  that 
statute  annexes  to  the  commission  of  a  certain  offense  form,  where 
conyiction  follows  prosecution,  part  and  parcel  of  the  conyiction. 
And  if  such  disabilities  do  not  form,  in  contemplation  of  law,  part 
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of  the  judgment  of  conyiction  —  part  of  the  punishment  annexed 
to  the  crime  ^- then  the  record  of  the  judgment  of  conyiotiou 
would  afford  no  eyidenoe  that  the  disabilities  denounced  by  the 
statute  had  been  incurred.  The  statute  of  5  Elizabeth  does  not 
require^  no  more  than  does  section  1378,  that  the  disabilities 
specified  should  in  Aoac  verba  form  part  of  the  judgment  of  conviction* 

Now  the  question  arises,  if  section  1378  is  to  have  a  retroactive 
effect^  whether  it  does  not  exceed  the  power  of  the  legislature.. 
Under  the  present  Oonstitution  *'  powers  of  government  are  di- 
vided into  three  distinct  departments — the  legislative,  executive 
and  judicial — each  of  which  shall  be  confided  to  a  separate  magis- 
tracy ;  and  no  person,  or  coUection  of  persons,  charged  with  the 
exeicise  of  powers  properly  belonging  to  one  of  those  departments, 
shall  exercise  any  power  properly  belonging  to  either  of  the  others, 
except  in  the  instance  in  this  Oonstitution  expressly  directed  or 
permitted."    Art.  3. 

If  the  conclusion  be  the  correct  one  that  the  disabilities  annexed 
to  a  conviction  of  the  crime  of  petit  larceny  form  part  of  the  pun- 
ishmcnty  and  of  consequence  part  of  the  judgment,  then  it  would 
seem  to  follow  as  an  obvious  and  necessary  sequence  that  any  act 
of  the  legislature  professedly  remitting  a  portion  of  the  judgment, 
professedly  relieving  the  convict  of  one  of  the  disabilities  incurred, 
cannot  prevail,  if  the  Oonstitution,  which  forbids  one  department 
of  the  government  from  the  exercise  of  any  power  properly  belong- 
ing to  either  of  the  others,  is  to  be  obeyed.  To  push  the  point  at 
once  to  its  logical  extreme,  suppose  that  the  legislature  had  also 
omitted  from  section  1378  the  words,  ^'  to  serve  as  a  juror  in  any 
cause  and  shall  be  forever  disqualified  from  voting  at  any  election, 
or  holding  any  office  of  honor,  trust  or  profit,  withm  this  State," 
would  any  one  possess  sufficient  temerity  to  contend  that  such 
omissions  would  restore  eyery  convict  theretofore  convicted  to  his 
former  civil  status,  rehabilitate  him  with  his  former  rights  of  cit- 
zenship,  and  resurrect  him  from  his  civil  grave  ?  If  the  legislature 
could  accomplish  such  an  end  by  such  means,  then  it  would  be 
competent  for  that  body  to  pass  a  general  law  proclaiming  in  terms 
that  every  convict  theretofore  convicted  should  be  restored  to  all 
the  civil  rights,  capacities  and  privileges  lost  by  reason  of  his  con- 
viction ;  and  such  a  law  would  be  valid  and  accomplish  the  design 
expressed  on  its  face.  For  what  the  legislature  may  do  indirectly, 
that  may  they  directly.     But  such  an  ^naotmetit,  in  my  opinion. 


222  MissouBi, 


state  y.  Qimt. 


would  be  dearly  trenohing  upon  the  power  of  the  goyemor  and  be 
a  UBurpation  by  the  legislature  of  the  pardoning  power ;  for  if  the 
legblatare  can  remit  any  portion  of  the  sentenoe  or  judgment  of  a 
court  of  competent  jurisdiction^  then  there  is  no  obstacle  to  their 
remission  of  the  whole  sentence.  The  difference  is  only  in  degree 
and  not  in  kind.  I  take  it  that  when  the  statutes  annex  ceiiain 
disabilities,  the  loss  of  certain  civil  rights,  to  the  oonyiction  of  a 
crime  and  a  conyiction  that  crime  thereafter  occurs,  thereupon 
by  force  and  operation  of  the  law  and  of  the  judgment  of  conriction 
the  disabilities  become  welded  to  the  crime,  f  ormmg  thereby  an  m- 
diyisible  integer  incapable  of  separation  by  any  exertion  of  legislatiye 
power.  And  this  is  especially  true  under  a  Oonstitution  such  as  ours. 
The  position  here  taken  is  plainly  this:  That  the  pardoning  power  is 
vested  by  our  Oonstitution  alone  in  the  governor  ;  that  aside  from 
the  reversal  of  the  judgment  in  a  criminal  cause,  the  only  method 
of  relief  from  the  disabilities  annexed  to  such  judgment  is  by  a  full 
pardon  of  the  offense,  and  that  while  the  crime  itself  remains  unpar- 
doned, the  disabilities  annexed  thereto  will  remain  unaltered  and 
unaffected  by  any  legislative  act  I  will  cite  some  cases  illus- 
trating this  position : 

In  Pennsylvania,  which  possesses,  so  far  as  concerns  the  point  in 
hand,  a  Oonstitution  substantially  identical  with  our  own,  the  leg- 
islature in  1861  passed  an  act  providing  for  a  graduated  deduction 
from  the  term  of  sentence  of  every  prisoner  in  the  penitentiary 
who  should  have  no  infraction  of  the  rules  recorded  against  him. 
Two  convicts  made  application  by  habeas  corpus  for  their  discharge 
under  the  provisions  of  that  act,  whereupon  the  Supreme  Oourt 
said :  **  A  majority  of  us  think  the  act  is  unoonstitutional  as  inter- 
fering with  the  judgment  of  the  judiciary.  The  whole  judicial 
power  of  the  Oommonwealth  is  vested  in*  courts.  Not  a  fragment 
of  it  belongs  to  the  legislature.  The  trial,  conviction  and  sentenc- 
ing of  criminals  are  judicial  duties,  and  the  duration  or  period  of 
the  sentence  is  an  essential  part  of  a  judicial  judgment  in  a  criminal 
record.  Can  it  be  reversed  or  modified  by  a  board  of  prison 
inspectors  ?  If  it  can,  what  judicial  degree  is  not  exposed  to  legis- 
lative  modification  ?  From  what  judicial  sentence  may  not  the 
legislature  direct  deductions  to  be  made  if  this  act  be  constitutional  F 
What  they  may  do  indirectly  they  may  do  directly.  If  they  may 
authorize  boards  of  inspectors  to  disregard  judicial  sentencesy  why 
may  they  not  repeal  them  as  faJ3t  as  they  are  pronounced  and  thus 
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aBBome  the  highest  judicial  functionB  ?  It  ie  to  be  obsenred  that 
these  questionfl  have  reference  to  the  power  of  the  legislature  to 
prescribe  a  general  rule  of  law  that  shall  be  inconsistent  with  a 
pieyions  judicial  decree.  Such  a  rule^  when  it  operates  on  future 
casoo  and  not  retrospectiTely,  is  quite  legitimate ;  their  power  to 
legislate  in  that  manner  is  not  to  be  doubted.  But  under  the  act 
in  question  the  good  conduct  of  a  particular  indiyidualy  under 
judicial  sentence,  is  to  work  out  for  him  an  abatement  of  part  of 
his  sentence.  In  respect  to  one  of  the  relators,  who  was  convicted 
and  sentenced  before  the  law  was  passed,  it  is  considered  very  clear' 
that  it  is  a  legislatiye  impairing  of  an  existing  legal  judgment. 

m  •  ^  Any  interference  with  that  sentence,  except  by  a  court 
of  superior  jurisdiction,  or  by  the  executive  power  of  a  pardon, 
would'  seem  to  be  a  prostration  of  that  distribution  of  governmental 
functions  which  the  Constitution  makes  among  co-ordinate  depart- 
ments. In  this  view  the  act  would  be  highly  unconstitutional.'' 
Cbffi.  Y.  HalUnoayy  42  Penn.  St  446. 

In  Massachusetts  this  case  occurred  :  McEensie  was  sentenced 
to  the  State  prison  for  forgery ;  subsequently  the  governor  granted 
him  a  pardon,  whereby,  as  set  forth  in  the  charter,  the  governor 
"**  remitted  to  McKenzie  the  residue  of  the  punishment "  he  was 
sentenced  to  endure  in  the  State  prison.  Thereafter  McKenzie's 
deposition  being  oflFered  it  was  objected  to  on  the  ground  that  the 
•competency  of  McKenzie  was  not  restored  by  said  ''charter  of 
pardon,"  whereupon  Mobtok,  J.,  after  remarking  upon  the  limited 
character  of  the  pardon,  said  :  ''  It  is  only  a  full  pardon  of  the  oflFense 
which  can  wipe  away  the  infamy  of  the  conviction  and  restore  the 
oonvict  to  his  civil  rights.     *    *    * 

"  We  think  the  view  taken  by  a  former  distinguished  law  officer  of 
ihis  Commonwealth,  whose  long  expenenoe  in  the  administration 
•of  criminal  law  gave  to  his  opinions  the  weight  of  autborities,  are 
•correct  and  sound.  He  says :  '  There  is  but  one  mode  now  in  use 
4A  restoring  the  competency  of  a  witness,  and  that  is  by  pardon 
under  the  great  seal  of  the  State,  which  when  fully  exercised  is  an 
effectual  mode  of  restoring  the  competency  of  a  witness.  It  must 
lie  fully  exercised  to  produce  this  e£Fect,  for  if  the  punishment  only 
lie  pardoned  or  remitted  it  will  not  restore  the  competency  and  does 
not  remove  the  blemish  of  character.  There  must  be  a  full  and 
free  pardon  of  the  oflFense  before  these  can  be  restored  and 
lemoved."'    Perkins  v.  Slevtm,  24  Pick.  277. 
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In  Galifomia  also  a  similar  point  was  discussed.  A  paper  in  the 
nature  of  a  pardon  was  issued  with  the  usual  formalities  to  one 
DayiSy  which,  after  the  usual  recitals,  but  without  pardoning  the 
offenses,  proceeded  to  '^  restore  said  Davis  to  all  rights  of  citizenship 
possessed  by  him  before  his  conyiction  for  the  offense  above 
referred  to."  This  pardon,  it  would  seem,  was  granted  expressly 
that  Davis  might  appear  as  a  witness,  for  the  preamble  recites  : 
'' Whereas  it  is  desirable  for  the  attainment  of  the  ends  of 
justice  that  he  should  be  restored  to  citizenship."  After  this 
\x$currence,  Davis  being  offered  as  a  witness  in  a  criminal  case, 
was  objected  to  on  the  ground  that  his  disability  had  not  been 
removed  by  the  paper  offered ;  but  this  objection  was  over- 
ruled, and  upon  the  point  being  discussed  in  the  Supreme  Court, 
the  ruling  was  held  to  be  error,  Wallace,  G.  J.,  saying:  ''The 
governor  might  have  pardoned  Davis  had  he  seen  fit ;  he  was  not 
the  less  the  subject  of  the  executive  power  in  that  respect  because 
he  had  already  suffered  the  punishment  adjudged  for  his  crime- 
Had  he  done  so  there  is  no  doubt  that  his  competency  as  a  witness 
would  have  been  thereby  restored.  But  the  executive  act  under 
review  is  not  a  pardon  nor  was  it  intended  to  be  such.  It  did  not 
purport  to  remove  the  guilt  of  Davis  nor  wipe  away  the  infamy  by 
the  law  of  the  land  attaching  upon  him  by  reason  of  his  conviction. 
It  sought  to  restore  him  to  all  the  rights  of  citizenship  possessed 
by  him  before  his  conviction  of  the  offenses  ^  above  referred  to,' 
and  to  so  restore  him  while  he  yet  remained  a  convicted  felon  and 
with  the  consequent  legal  infamy  attaching  by  law  to  that  status. 
The  stain  of  his  iniquity,  flowing  from  his  conviction,  is  still  left 
upon  him  by  the  executive.  The  judgment  of  the  law  upon  that 
fact  is  that  the  credit  of  his  oath  is  so  absolutely  and  effectually 
destroyed  that  he  cannot  be  trusted  to  testify  at  all,  that  it  is  not 
to  be  hoped  that  he  will  speak  the  truth,  but  it  must  be  conclu- 
sively assumed  that  he  will  not.  If  the  judgment  be  reversed,  the 
disability  is  of  course  necessarily  removed ;  if  the  offense  be  par- 
doned the  same  consequence  too  would  follow.  But  so  long  as  the 
judgment  remains,  the  guilt  it  fixes  upon  the  convict  is  not  taken 
away,  and  the  disability  necessarily  remains  ;  they  are  legally  insep- 
arable." People  V.  Bowen,  43  Cal.  439 ;  s.  c,  13  Am.  Eep.  148. 
To  the  same  effect  is  Blanc  v.  Rodger s,  49  GaL  15  ;  see  also  State 
V.  Foley f  15  Nev.  64 ;  s.  c,  37  Am.  Rep.  458. 

In  Alabama  certain  persons  had  been  fined,  had  paid  the  fine. 
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and  the  legislature  had  passed  an  act  to  return  the  amount  thus 
paid  by  them.  In  considering  this  act  Goldthwaite,  J.,  observed: 
'*  By  article  4,  section  11  of  the  Constitution  of  Alabama,  the 
power  to  remit  fines  and  forfeitures  is  given  to  the  governor,  and 
by  the  second  article  the  powers  of  the  government  are  divided 
into  three  distinct  departments,  the  legislative,  executive  and 
judicial,  and  no  one  of  these  departments  or  persons  belonging 
hereto  can  exercise  any  power  properly  belonging  to  either  of  the 
others  unless  expressly  directed  or  permitted  by  the  Constitution. 
♦  ♦  *  The  only  question  is  whether  the  act  referred  to  is 
directly  or  indirectly  an  attempt  to  remit  a  fine.  For  if  it  be  so, 
the  mode  or  manner  in  which  it  is  to  be  done  is  entirely  immaterial 
It  is  the  right  which  the  Constitution  denies  without  reference  to 
the  mode  in  which  it  may  be  exercised.  *  *  *  It  is  the  sub- 
stance of  the  thing  we  must  look  at,  and  certainly  it  never  could 
have  been  the  intention  of  the  framers  of  the  Constitution  to  pro^ 
hjbit  the  legislature  from  remitting  a  fine,  and  yet  allow  that  body 
to  accomplish  the  same  result  by  compelling  the  fine  when  paid  to 
be  refunded.  •  ♦  *  This  is  the  case  here ;  certain  persons 
have  been  fined ;  it  is  not  pretended  that  the  fine  has  been  remitted 
by  the  governor.  It  is  conceded  that  the  legislature  has  not  the 
authority  to  remit ;  but  after  payment  it  is  contended  that  body 
may  legitimately  refund  the  fines.  To  sustain  this  position  would 
be  to  allow  one  department  of  the  government  to  trench  upon  the 
power  of  another,  and  to  defeat  the  purpose  which  the  Constitu- 
tion contemplated  in  confining  the  pardoning  power  to  one  branch 
of  the  government  by  permitting  it  to  be  indirectly  exercised  by 
another."    Haley  v.  Ulark^  26  Ala.  439. 

In  this  State  similar  views  have  been  expressed.  The  legislature 
passed  an  act  relieving  all  persons  then  indicted  for  selling 
liquor  prior  to  December  15,  1856,  upon  condition  that  they 
paid  all  costs  and  a  fee  of  $2,  to  the  Circuit  attorney,  when  it 
should  be  the  duty  of  the  Circuit  judge  to  order  such  cases  to 
be  dismissed.  Scott,  J.,  in  delivering  the  opinion  of  the  court, 
after  observing  that  the  powers  of  the  government  were  divided 
into  three  distinct  departments,  etc.,  and  that  the  pardoning 
power  was  vested  in  the  chief  executive,  remarked:  "There  can 
be  no  question  as  to  the  nature  of  the  act  under  consideration; 
it  is  as  effectually  a  pardon  as  though  it  were  one  in  form 
under  the  great  seal  of  the  State.  Its  being  clothed  with  the 
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forma  of  legislation  cannot  vary  its  nature  and  effect.  If  such 
laws  are  warranted  by  the  Constitution,  it  is  plain  that  the  power 
of  granting  pardons  is  as  fully  in  the  general  assembly  as  though 
it  had  been  in  express  terms  conferred  on  that  body.  •  •  ♦ 
Here  is  a  prosecution  depending  in  court,  and  the  legislature  comes 
in  and  orders  the  party  to  be  released  from  it.  What  is  that  in 
effect  but  a  judgment  of  acquittal?"  And  the  act  was  held  uncon- 
stitutional, as  trenching  both  upon  the  pardoning  power  of  the 
executive  and  the  functions  of  the  courts.     8t(U$  y.  Slass,  25  Mo.  291. 

It  will  thus  be  seen  that  if  the  disabilities  which  the  statute 
annexes  to  this  commission  of  certain  offenses  constitute  part  and 
parcel  of  the  judgment,  the  legislature  cannot  exscind  a  part  thereof; 
that  nothing  but  a  full  pardon  of  the  crime  itself  makes  the  con- 
Tict  a  new  man  and  re-habilitates  him  with  his  former  civil  rights. 

But  it  may  be  conceded  that  the  disabilities  do  not  form  a  part 
of  the  judgment,  and  yet  the  result  reached  is  nowise  altered,  if  it 
be  true  that  nothing  short  of  a  full  pardon  or  a  reversal  of  the 
judgment  can  restore  the  convict  to  that  which  he  has  lost  That 
the  deprivation  of  all  civil  rights  is  a  punishment  of  great  severity 
cannot  be  denied;  nor  can  it  be  denied  that  but  for  the  judgment 
such  deprivation,  such  punishment,  would  not  and  could  not  have 
been  inflicted.  ''  Punishments  not  corporal  are  fines,  forfeitures, 
suspension  or  deprivation  of  some  political  or  civil  rights,  depriva- 
tion of  office  and  being  rendered  incapable  to  hold  office."  2  Bouv. 
Law  Diet.  In  order  to  see  this  definition  fully  exemplified,  it  is 
•only  necessary  to  turn  to  the  cases  of  Cummings  v.  State,  4  Wall. 
^77,  and  Ex  parte  Oariand,  id.  333.  If  then  the  act  of  the  leg- 
islature relieves  a  convict  of  a  part  of  the  punishment,  it  is,  pro 
tanto,  a  judgment  of  acquittal  or  pro  tanto  a  pardon,  either  of 
which  is,  and  both  of  which  are,  outside  of  the  legislative  domain. 
And  the  assertion  of  powe^  on  the  part  of  the  law-making  branch 
of  the  government  to  abate  one  jot  or  one  tittle  of  the  punishment 
which  the  law  through  its  agents,  the  courts,  had  previously  in- 
flicted, is  necessarily  and  logically  an  assertion  of  the  power  to 
abate  the  entire  punishment  or  to  absolve  or  free  the  party  adjudged 
to  suffer  that  punishment  from  all  its  pains,  penalties,  incidents 
and  consequences.  Tested  by  the  principles  announced  in  the  au- 
thorities I  have  cited,  it  seems  very  certain  that  section  1378,  as 
amended,  cannot  operate  on  past  transactions,  even  if  so  intended 
by  the  legislature. 
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Nor  will  it  do  to  say  that  the  omission  in  question  may  be  justi- 
fied on  the  ground  thfit  it  was  a  mere  alternation  in  the  rules  of 
eyidence,  or  change  in  the  method  of  procedure.  Doubtless  the 
legislature  may  alter  the  rules  of  evidence,  so  as  to  enable  parties 
to  testfy  in  existing  causes  of  action,  where  they  could  not  do  so 
before — as  was  done  in  Rich  y.  Flanders,  39  N.  H.  323.  But  it  is 
conceived  that  a  marked  distinction  is  to  be  taken  between  a  legis- 
lative act  which  enables  persons  to  testify  who  theretofore  were  un- 
able to  testify  at  common  law,  and  a  legislative  acfc  which  assumes 
to  do  more  than  this,  which  assumes  to  make  a  person  competent  as  a 
witness,  who  theretofore  was  rendered  incompetent  by  a  judgment 
of  conviction  of  a  crime,  which  crime  remains  unpardoned,  and 
which  judgment  remains  unreversed.  In  the  former  case,  the  law- 
making power  is  engaged  in  its  legitimate  calling  of  facilitating  the 
ordinary  business  of  the  courts ;  in  the  latter,  that  of  arrogating 
to  itself  judicial  functions  and  usurping  executive  powers,  which 
as  already  seen,  it  is  altogether  incompetent  for  the  legislature  to 
do.  And  even  in  cases  where  no  judgment  of  a  court  debars  legis- 
lative interference,  authorities  are  not  lacking  to  show  that  a  limit 
exists  which  the  legislature  may  not  transcend,  though  it  be  in  re- 
gard to  the  rules  of  evidence.  Thus  it  has  been  ruled  that  an  act 
aathorizing  conviction  on  the  unsupported  testimony  of  an  accom- 
plice on  whose  evidence  alone  no  conviction  could  occur  at  the  time 
the  offense  was  committed,  could  not  be  applied  in  the  trial  of  that 
offense.  Hart  v.  State,  40  Ala.  32.  And  where  a  statute  making 
that  evidence  which  was  not  evidence  before  is  passed  to  go  into 
effect  at  a  future  day,  one  who  commits  a  crime  after  its  passage, 
but  before  it  goes  into  effect,  cannot  be  tried  and  punished  under 
it.    Staie  v.  Bond,  4  Jones  L.  9. 

For  the  error  in  admitting  Miller's  testimony,  the  judgment 
shoold  be  reversed. 

[Omitting  other  points.] 

For  the  errors  aforesaid,  the  judgment  must  be  reversed  and  the 
caase  remanded. 

All  concur,  exoept  Hbkby,  J.,  who  dissents  on  another  point. 
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(79lfo.»l.) 

2^0g(fHable  inttrument  —  cheek — action  by  papee  againtt  drawee. 

On  an  ordinary  bank  cheek  for  part  of  the  drawer's  deposit  no  action  can  be 
maintained  by  the  payee  against  the  drawee  or  its  assignee  before  aooept- 


ACTION  on  a  check.     The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

Pratt,  Brumhaeh  dk  Ferry,  for  appellant. 

Kagy  <t  Magraih,  for  respondent. 

NoBTOKy  J.  This  case  is  before  as  on  defendants'  appeal  from 
the  judgment  of  the  Circuit  Oourt  of  Jackson  county.  It  appears 
from  the  record  that  the  Mastin  Bank,  a  corporation  organized 
under  the  laws  of  this  State  for  the  purpose  of  transacting  a  gen- 
eral banking  business  at  Eomsas  City,  on  the  2d  day  of  August, 
1878,  drew  and  delivered  to  plaintiff  its  check  upon  the  Metropoli* 
tan  National  Bank  of  New  York,  as  follows,  to- wit: 

$500.  STATE  OF  MISSOURI,  No.  196,286. 

Mastik  Bake,  ) 

SLorsAS  City,  Mo.,  August  2,  1878.  \ 

Pay  to  the  order  of  M.  H.  Dickinson  fiye  hundred  dollars. 

JoHK  J.  Mastin,  Caahier. 
To  Metropolitan  National  Bank,  New  York." 

It  appears  that  the  said  Metropolitan  National  Bank  was  the 
regular  correspondent  of  the  Mastin  Bank,  and  its  depository  in 
New  York,  and  at  the  time  the  above  check  was  drawn  the  Mastin 
Bank  had  on  deposit  and  to  its  credit  in  the  said  Metropolitan 
National  Bank,  subject  to  draft  or  check,  between  $50,000  and 

*  To  same  effect.  Oolarado  Nat,  Bank  ▼.  Boettcher  (4  Col.  185),  40  Am.  Rep.  14& 
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160,000;  that  on  the  3d  day  of  August,  the  day  after  the  above 
check  was  drawn,  the  Mastin  Bank  closed  its  doors  and  made  an 
assignment  in  due  form  of  law  of  all  its  assets  of  every  description 
to  defendant  Goates  for  the  benefit  of  its  creditors  generally,  of 
which  said  assignment  the  said  Metropolitan  Bank  was  duly  noti- 
fied on  the  day  it  was  made;  that  the  said  check  drawn  in  favor  of 
plaintiff  was  not  presented  to  the  Metropolitan  Bank  till  the  5th 
day  of  August,  1.878,  when  payment  was  refused  and  the  check 
protested  for  non-payment,  of  which  due  notice  was  given;  that  in 
the  months  of  September  and  October,  1878,  the  defendant  Ooates, 
as  assignee,  collected  of  said  Metropolitan  National  Bank  between 
150,000  and  $60,000.  The  above  are  substantially  the  facts  set 
oat  in  plaintiff's  petition,  and  he  claims  that  they  give  him  a  right 
to  a  judgment  and  decree  of  the  court,  declaring  that  defendant 
Goates  hold  the  money  so  collected  of  the  Metropolitan  Bank  to  the 
use  of  plaintiff,  and  that  he  be  ordered  to  pay  over  to  plaintiff 
the  sum  of  $500,  the  amount  of  said  check  and  interest 
thereon.  This  claim  is  resisted  by  defendant  Goates  on  the 
ground  that  the  amount  collected  by  him  of  said  bank  belonged  to 
the  trust  fund  held  by  him  under  the  assignment,  and  can  only  be 
paid  pro  rata  on  claims  against  the  trust  fund  allowed  in  the  course 
of  administering  the  trust.  The  Oircuit  Gourt  made  the  order  and 
decree  as  prayed  for  by  plaintiff,  and  defendant,  on  this  his  appeal, 
asks  its  reversal,  on  the  ground  that  it  is  against  the  evidence  and 
the  law  of  the  case. 

It  will  be  perceived  from  the  above  statement  that  the  control- 
ling question  arising  on  this  record  is:  Did  the  check  in  question, 
it  being  neither  drawn  on  any  particular  fund,  nor  for  the  whole 
tarn  due  the  drawer  from  the  drawee,  nor  containing  any  words  of 
transfer,  operate  before  its  presentment  and  acceptance  by  the 
drawee  as  an  assignment  either  in  law  or  equity  of  so  much  of 
the  deposit  standing  to  the  credit  of  the  drawer  in  the  New  York 
bank  as  the  check  called  for?  An  affirmative  answer  to  this  ques- 
tion affirms,  and  a  negative  one  reverses  the  judgment. 

Inasmuch  as  the  principle  involved  is  one  of  importance  and 
upon  which  there  is  some  conflict  of  opinion,  counsel,  in  view  of 
the  decision  of  the  St.  Louis  Gourt  of  Appeals  in  the  case  of  Mo- 
Grade  v.  Oerman  Savings  Bank  AMOciaUan,  4  Mo.  App.  330,  have 
earnestly  insisted  that  the  authorities  bearing  upon  the  subject  be 
reviewed  by  ns  with  a  view  to  the  settlement  of  the  question  in  this 
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State.  The  conflicting  authorities  cannot  be  reconciled,  and  we 
shall  not  attempt  it,  bat  will  only  consider  them  for  the  purpose 
of  ascertaining  on  which  side  of  the  question  the  weight  of  author- 
ity as  well  as  reason  lies.  The  question  presented  has  been  an- 
swered in  the  negative  by  the  Supreme  Court  of  the  United  States 
in  the  following  cases:  Thompson  y.  Riggs,  5  WalL  663;  Bafik  y. 
Whitman,  94  U.  S.  343,  Ghriaimas  y.  RuasMy  14  WalL  69;  Bank 
of  Republic  y.  Millard,  10  id.  152. 

In  the  case  last  cited,  Justice  Davis,  who  deliYered  the  opinion 
of  the  court,  obsenred:  ''  It  is  no  longer  an  open  question  in  this 
court  since  the  decisions  in  the  cases  of  the  Marine  Bank  y.  Pulton 
Bank,  and  of  Thompson  y.  Riggs^  that  the  relation  of  the  banker  and 
customer  in  their  pecuniary  dealings  is  that  of  debtor  and  creditor. 
It  is  an  important  part  of  the  business  of  banking  to  receiYC  depos- 
its, but  when  they  are  receiYed,  unless  there  are  stipulations  to  the 
contrary,  they  belong  to  the  bank,  become  part  of  its  general  funds, 
and  can  be  loaned  by  it  as  other  moneys.  The  banker  is  account- 
able for  the  deposits  which  he  receives  as  a  debtor,  and  he  agrees 
to  discharge  these  debts  by  honoring  the  checks  which  the  deposi- 
tors shall  from  time  to  time  draw  on  him.  The  contract  between 
the  parties  is  purely  a  legal  one,  and  has  nothing  of  the  nature  of  a 
trust  in  it.'*  ♦  ♦  ♦  <<  The  holder  takes  the  check  on  the  credit 
of  the  drawer,  in  the  belief  that  he  has  funds  to  meet  it,  but  in  no 
sense  can  the  bank  be  said  to  be  connected  with  the  transaction. 
If  it  were  true  that  there  was  a  privity  of  contract  between  the 
banker  and  holder,  when  the  check  was  given,  the  bank  would  be 
obliged  to  pay  the  check,  although  the  drawer,  before  it  was  pre- 
sented, had  countermanded  its  payment,  and  although  other  checks 
drawn  after  it  was  issued,  but  before  payment  of  it  was  demanded, 
had  exhausted  the  funds  of  the  depositor.  If  such  a  result  would 
follow  the  giving  of  checks,  it  would  be  easy  to  see  that  bankers 
would  be  compelled  to  abandon  altogether  the  business  of  keeping 
deposits  for  customers."  *  *  *  ''The  right  of  a  depositor,"  as 
was  said  by  an  eminent  judge,  ''  is  a  chose  in  action,  and  his  check 
does  not  transfer  the  debt  or  give  a  lien  upon  it  to  a  third  person 
without  the  assent  of  the  depositary.  This  is  a  well  established 
principle  of  law,  and  is  sustained  by  the  English  and  American 
authorities." 

In  the  case  of  Christmas  v.  RusseU,  supra,  Justice  Swayhtk,  speak- 
ing for  the  court,  said  that ''  a  bill  of  exchange  or  check  is  not  an 
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equitable  aasignment  pro  tanto  of  the  funds  of  the  drawer,  in  the 
hands  of  the  drawee." 

The  English  authorities  are  to  the  same  effect,  of  which  the  case 
of  ffopkinson  y.  Forster,  L.  B.,  19  Eq.  Gas.  74;  11  Eng.  Bep.  685, 
is  a  type,  and  where  it  was  held  that  a  check  was  not  an  equitable 
assignment  of  the  drawer's  balance  at  his  banker's. 

The  courts  of  New  York  also  return  a  negatiYe  answer  to  the 
question  before  us  in  the  following  cases  :  Lunl  y.  Bank  of  North 
America,  49  Barb.  221 ;  Cliapman  y.  White,  6  N.  Y.  412  ;  ^tna 
Bank  T.  Fourth  Natiofial  Bank,  46  id.  82 ;  s.  c,  7  Am.  Bep. 
314;  Duncan  v.  Berlin,  60  N.  Y.  151 ;  Attorney- General  y.  Life 
Ins.  Go.y  71  id.  325 ;  s.  c,  27  Am.  Bep.  55.  In  the  case  of  Lunt 
T.  Bank  of  North  America,  supra,  it  is  said  :  ''  Checks  drawn  in  the 
ordinary  general  form  not  describing  any  particular  fund,  or  not 
using  any  words  of  transfer  of  the  whole  or  any  part  of  the  account 
standing  to  the  credit  of  the  drawer  in  the  bank  upon  which  they 
are  drawn,  but  containing  only  the  usual  request  directed  to  the 
bank,  to  pay  to  the  order  of  the  payee  named  a  certain  sum  of 
money,  are  of  the  same  legal  effect  as  inland  bills  of  exchange,  and 
do  not  amount  to  an  assignment  of  the  funds  of  the  drawer  in  the 
bank,  and  there  is  no  liability  of  the  party  upon  whom  such  an 
instrument  is  drawn  until  after  it  is  accepted,  and  until  payment  or 
acceptance  it  is  always  rcYocable  by  the  drawer."  In  the  case  of 
the  jiEtna  National  Bank  y.  Fourth  National  Bank,  supra,  it  is 
said  :  *^  The  relation  of  banker  and  depositor  is  that  of  debtor  and 
creditor.  Deposits  on  general  account  belong  to  the  bank  and  are 
part  of  its  general  fund.  The  bank  becomes  a  debtor  to  the  depos- 
itor to  the  amount  thereof,  and  the  debt  can  only  be  discharged  by 
payment  to  the  depositor  or  pursuant  to  his  order.  Until  payment 
or  acceptance  by  the  bank  of  a  depositor's  check  or  assignment  of 
the  credit  by  the  depositor  and  notice  to  the  bank,  the  deposit  is 
subject  to  his  order." 

So  in  PennsylYania,  in  the  case  of  Loyd  y.  McCaffrey,  46  Penn. 
St  410,  it  was  said  by  Justice  Strokg,  speaking  for  the  court,  that 
''it  cannot  be  maintained  that  Taylor's  check,  without  more, 
amounted  to  an  equitable  appropriation  of  the  funds  in  the  hands 
of  the  banker  to  whom  it  was  addressed.  To  make  an  order  or 
draft  an  equitable  assignment  it  must  designate  the  fund  upon  which 
it  is  drawn." 

So  in  Massachusetts,  in  case  of  Carr  y.  National  Security  Bank, 
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107  Mass.  45;  8.  c,  9  Am,  Bep,  6,  Justice  Oilly,  who  delivered  the 
opinion,  speaking  of  general  deposits,  obserred  that  '^  money  de* 
posited  becomes  the  absolute  property  of  the  bankers,  impressed 
with  no  trust,  and  which  they  may  dispose  of  at  their  pleasure, 
subject  only  to  their  personal  obligation  to  pay  an  equiyalent  sum 
upon  his  demand  or  order.  The  right  of  the  bankers  to  use  the 
money  for  their  own  benefit  is  the  very  consideration  for  their  prom- 
ise to  fche  depositor.  They  make  no  agi'eement  with  the  holder  of 
his  checks.  A  check  drawn  by  a  depositor  in  common  form  not 
designating  any  special  fund  out  of  which  it  is  to  be  paid,  nor  cor- 
responding to  the  whole  amount  due  him  from  the  banker  at  the 
time,  is  a  mere  contract  between  the  drawer  and  the  payee  on  which, 
if  payable  to  bearer,  and  not  paid  by  the  drawee,  any  holder  might 
doubtless  sue  the  drawer,  but  which  passes  no  title,  l^al  or  equita- 
able,  to  the  payee  or  holder  in  the  moneys  previously  paid  to  the 
banker  by  the  drawer. "  So  in  the  case  of  Buttard  v.  JiandaU,!  Gray, 
605,  it  was  held  that  a  check  for  a  part  of  the  drawer's  funds  in  a 
bank  constitutes  no  assignment  of  that  part  of  such  funds  until 
presented  for  payment  and  accepted  by  the  bank,  although  ver- 
bally assented  to  by  the  cashier  when  absent  from  the  bank.  So  in 
case  of  Dana  v.  National  Bank,  13  Allen,  445. 

In  Maryland,  in  case  of  Moses  v.  FSranklin  B%  34  Md.  580,  it 
was  held  that  a  check  does  not  operate  as  an  assignment /iro  tanto 
of  the  fund  on  which  it  is  drawn,  until  it  is  accepted  or  certified  to 
be  good  by  the  bank  holding  the  fund ;  and  the  doctrine  of  the 
case  of  Chapman  v.  White,  6  N.  Y.  412,  approved,  where  it  was 
held  that  a  check  before  acceptance  neither  operates  as  an  assign^ 
ment  nor  creates  any  lien  on  the  funds  of  the  drawer.  See  also  2 
Add.  Cont.  493  ;  2  Byles  Bills,  note  1  ;  Pars.  Notes  and  Bills, 
61,  notey  ;  also  case  of  Bush  v.  Foote,  58  Miss.  5;  s.  c,  38  Amu 
Bep.  310» 

We  have  been  cited  by  counsel  for  plaintiff  to  a  number  of  author- 
ities as  establishing  a  contrary  doctrine  to  that  assumed  in  those 
above  referred  to,  and  upon  examination  of  them  find  but  three 
States  where  the  question  has  otherwise  been  ruled  upon  by  the 
courts  of  last  resort.  In  South  Carolina,  in  the  case  of  Fbgartiee 
V.  SkiHman,  12  Bich.  518,  it  was  held  by  a  divided  court  (the 
chief  justice  dissenting)  that  when  a  check  is  drawn  by  a  depositor 
on  a  bank  having  sufficient  funds  to  meet  it,  the  holder,  on  giving 
notice  to  the  bi^nk,  has  the  right  to  be  paid,  md  if  payment  be  re- 


OCTOBER  TERM,  1883.  233 

Dickinson  ▼.  Coates. 

fased  may  maintain  an  action  against  the  bank  on  the  implied 
promise  which  the  law  raises  in  his  behalf. 

In  Illinois^  in  case  of  Munn  v.  Burch,  25  111.  36,  it  was  held 
that  ^'  the  check  of  a  depositor  on  his  banker,  delivered  to  another 
for  value,  transfers  to  that  other  the  title  to  so  much  of  the  deposit 
as  the  check  calls  for."  Upon  an  examination  of  this  case  it  will 
be  seen  that  not  a  single  authority,  either  English  or  American,  is 
referred  to  as  maintaining  the  doctrine  announced  ;  but  the  con- 
clusion reached  is  made  to  rest  upon  a  judicial  recognition  of  what 
is  alleged  in'  the  opinion  to  be  a  universal  custom  of  bankers  to 
allow  depositors  to  withdraw  their  funds  in  parcels.  This  case  was 
followed  in  28  111.  168,  also  without  the  citation  of  a  single  author- 
ity, Justice  Gatrox  remarking  that  ^'  the  decision  of  Munn  v. 
Burchy  was  not  made  till  after  the  most  mature  investigation.'' 
The  case  of  Munn  v.  Burch,  supra,  was  also  followed  in  case  of 
Bank  V.  Bank,  80  111.  212;  s.  c,  22  Am.  Sep.  185,  and  as  the  logi- 
cal result  of  the  doctrine  enunciated  by  it,  the  court  went  so  far 
as  to  say  that  **  after  a  check  had  passed  into  the  hands  of  a  bona 
fide  holder  it  is  not  in  the  power  of  the  drawer  to  contermand 
its  payment,"  a  doctrine  not  maintained  by  any  authority  that  has 
come  under  our  observation. 

In  Iowa,  in  the  case  of  Roberts  v.  Austin,  26  Iowa,  315,  it  was 
held  by  a  divided  court  that  the  holder  of  a  check  could  maintain 
an  action  thereon  against  the  drawer  before  acceptance,  the  drawer 
having  funds  in  his  hands,  and  that  a  general  assignment  of  the 
drawer  for  the  benefit  of  his  creditors,  after  drawing  the  check,  but 
before  the  same  is  presented,  will  not  invest  his  assignee  with  the 
right  to  the  money  represented  by  the  check,  nor  affect  the  rights 
of  the  payee  therein. 

The  cases  in  Kentucky  to  which  we  have  been  cited,  of  Bucknor  v. 
Sayre,  18  B.  Monr.  745,  and  Lester  v.  Given,  8  Bush,  35  7>  do  not 
maintain  the  position  contended  for.  The  said  case  .of  Buckner  v. 
Soffre,  only  decides  that  the  drawing  of  a  bill  of  exchange  by  a 
debtor  and  its  acceptance  by  the  drawee  is  an  appropriation  of  that 
fund  to  the  holder  of  the  bill,  and  that  thereafter  the  drawer  of 
the  bill  has  no  right  to  control  it,  either  by  receiving  or  assigning 
it,  and  that  a  general  assignment  of  assets,  after  a  bill  of  exchange 
has  been  drawn  and  accepted,  will  not  pass  the  fund  thus  appro- 
priated, and  the  ruling  in  the  case  of  Lester  v.  Given,  supra,  is 
baaed  solely  upon  the  case  of  Buckner,  v;  Say  re.  So  far  front 
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the  case  in  18  B.  Monr.,  mpra,  being  in  conflict  with  the  New  York 
and  like  cases  cited  herein  from  other  States^  it  is  in  accord  with 
thenu 

The  decided  weight  of  authority  answers  the  question  pro- 
pounded in  the  beginning  of  this  opinion  in  the  negative.  This 
answer  is  returned  by  the  Supreme  Court  of  the  United  States,  the 
courts  of  last  resort  in  Maryland,  Massachusetts,  New  York  and 
Pennsylvania,  while  an  affirmative  response  is  given  by  the  divided 
courts  of  Iowa  and  South  Carolina,  and  by  the  case  of  Munn  v. 
Burchf  25  111.  35,  which  as  an  authority  has  been  sufficiently  adverted 
to  in  what  has  been  said;  and  so  far  as  this  court  has  heretofore 
been  called  on  to  pass  upon  questions  kindred  to  the  one  in  hand,  it 
has  ruled  in  accordance  with  the  doctrine  announced  by  the  Su- 
preme Court  of  the  United  States  and  the  courts  of  Maryland, 
Massachusetts,  New  York  and  Pennsylvania. 

In  the  cases  of  Staie  v.  Moore,  74  Mo.  413,  and  of  the  Staie  v. 
Powell,  67  id.  395,  it  was  a  general  deposit  created  the  relation  of 
creditor  and  debtor ;  and  in  the  case  of  Bruneit  v.  OranddU,  63  id. 
410,  it  was  held  that  a  portion  of  a  debt  was  incapable  of  assign- 
ment either  at  law  or  in  equity  in  the  absence  of  the  debtor's  oonr 
sent.  So  in  the  case  of  Loo7nis  v.  Robinson,  76  id.  488,  it  was  held 
that  an  assignment  of  part  of  a  judgment  was  void  both  ^t  law  and 
in  equity.  If  as  established  by  the  above  cases,  the  relation  be- 
tween depositor  and  banker  is  that  of  creditor  and  debtor,  and  a 
creditor  cannot,  either  at  law  or  in  equity,  assign  a  part  of  the  debt 
due  him  without  the  debtor's  consent,  it  must  follow  logically  that 
the  check  held  by  plaintiff,  being  only  for  part  of  the  debt  due  the 
drawer,  and  not  having  been  accepted  by  the  drawee,  did  not 
transfer  to  plaintiff  either  a  legal  or  equitable  right  against  the 
drawee,  either  to  so  much  of  the  fund  as  the  check  called  for  or 
give  him  any  Hen  thereon.  In  the  case  of  St,  John  v.  Bomans,  8 
Mo.  382,  it  was  held,  Judge  Scon  delivering  the  opinion,  that  **  it 
could  not  be  maintained  that  the  mere  act  of  drawing  a  check  was 
an  assignment  of  the  amount  for  which  it  was  drawn  to  the 
bearer." 

In  our  investigation  of  this  question  we  have  confined  our  exam* 
ination  to  the  decisions  of  courts  of  last  resort^  and  in,  the  light  of 
the  authorities  we  must  answer  the  question  presented  by  this  rec- 
ord in  the  negative,  and  hold  that  the  fund  sought  to  be  appro- 
priated by  plaintiff  to  the  payment  of  his  debt  and  in  the  hands  of 
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defendant  as  assignee  is  only  subject  to  pro  raia  distribution  among 
the  creditors  of  the  Mastin  Bank,  of  whom  plaintiff  is  one,  whose 
claims  have  been  allowed  in  due  course  of  administering  the 
trust 

Judgment  reyersed  and  bill  disnussed,  and  defendant  shall  have 
judgment  for  all  costs. 

JudgmmU  revereed. 

All  concur. 


Atbbs  y.  Farkxbs  akd  MsBOHAiirrs'  Bavk. 

(79  Ifo.  4S1.) 

Bank — paper  for  eoUedian  —  HUe, 

The  plaintiil  deposited  with  the  Mastin  Bank  a  check  drawn  hj  a  third  person^ 
for  collection  and  credit  to  his  account.  In  accordance  with  an  arrangement 
between  the  parties  the  Mastin  Bank  gave  the  plaintiff  immediate  credit 

.  for  the  check,  and  the  plaintiff  immediatelj  drew  against  it  The  Mastin 
Bank  sent  the  check  to  defendant,  its  corresponding  hank,  who  charged  it 
to  the  drawer,  and  credited  the  Mastin  Bank.  The  latter  meantime  had 
failed  and  made  an  assignment,  but  the  defendant  did  not  know  it.  Held, 
that  the  plaintiff  could  not  recover  on  the  check  from  the  defendant. 

ACTION  on  a  check.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

LtUhrop  d  Smiih^  for  appellant. 
Gage,  Ladd  &  Small,  for  respondents. 

Hkstbt,  J.  On  August  1,  1878,  Wickstrum  ft  Swinson  drew 
their  check  on  the  defendant  for  $500  in  favor  'of  H.  W.  Baker 
ft  Co.,  who  indorsed  it  to  plaintiff  for  a  valuable  consideration, 
and  plaintiff  sent  it  to  the  Mastin  Bank  for  collection  and  credit 
to  plaintiff. 

There  was  evidence  tending  to  prove  a  business  arrangeknent 
between  plaintiff  and  the  Mastin  Bank  under  which  the  amount  of 
the  check  was  passed  to  plaintiff's  credit  upon  receipt  of  the  check. 
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and  plaintiff  was  immediately  entitled  to  draw  against  it,  and  on 
the  day  it  was  transmitted  plaintiff  drew  upon  the  Mastin  Bank  for 
the  full  amount  in  favor  of  H.  W.  Baker  &  Co.,  from  whom 
plaintiff  received  it ;  that  the  Mastin  Bank  received  the  check  on 
the  2d  day  of  August,  1878,  and  on  that  day  gave  plaintiff  credit 
on  their  books  for  the  amount  and  mailed  to  plaintiff  a  letter 
stating  receipt  of  check  and  credit  given,  and  on  the  same  day 
charged  the  check  to  defendant,  on  whom  it  was  drawn,  and  mailed 
it  to  defendant  for  credit  to  its  own  account ;  that  on  the  day  after 
the  receipt  of  the  check  by  the  Mastin  Bank  that  bank  made  a 
general  assignment  for  the  benefit  of  its  creditors ;  that  defendant 
received  the  cl^eck  from  the  Mastin  Bank  by  due  course  of  mail, 
charged  it  to  the  drawers,  who  had  sufficient  funds  on  deposit  with 
defendant  to  pay  it,  and  credited  the  amount  to  the  Mastin  Bank 
without  notice  that  the  bank  had  failed  and  made  a  general 
assignment. 

On  the  7th  day  of  March,  1878,  the  Mastin  Bank  sent  the  fol- 
lowing card  to  plaintiff  and  defendant  and  its  other  correspond- 
ents : 

'^  After  this  day  this  bank  will  give  credit  on  day  of  receipt  to 
its  correspondents,  as  formerly,  for  cash  items  and  checks  on  banks 
in  the  interior.  To  aid  in  the  speedy  transaction  of  business  we 
request  our  correspondents  to  list  all  remittances  for  which  they  ask 
credit  on  receipt  on  a  separate  sheet  from  that  on  which  is  listed 
time  paper  and  collections.  The  amount  should  be  carefully  stated 
and  correctly  footed.  Instructions  for  shipment  of  currency  or 
transfers  to  other  points  should  be  given  on  separate  sheets,  to 
prevent  the  same  being  overlooked. 

JoHV  J.  MASTDi^,  Gashur.** 


The  following  is  the  letter  transmitting  the  ch6ck  in  question  by 
plaintiff  to  the  Mastin  Bank  : 

''  Citizens'  Bank.  Capital  $100,000. 

NOBTH  TOPBSIA,  KlLlSfB.,  8-1,  1878. 

J.  J.  Mastin,  Esq.,  Cos., 

Kansas  City,  Mo. 
Dbab  Sib —  We  inclose  for  collection  and  credit  items  as  stated 
below. 

Very  respectfully, 

J.  Thomas,  Cashimr, 
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AbOene  Bank $244  70 

Abilene  Bank 150  00 

Fanners  &  M 500  00 

Oerm.  Nat. • 4  22 

B.4Allen 6  00 

You 1,847  10 

%%,  751  02 
Latshaw  —  no  pro 100  00 

$2,851  02 

This  letter  inclosed  two  checks  mentioned  in  the  pleadings  and 
read  in  evidence  as  follows  : 

"$244.70. 

Abilbitb,  Eaks.,  JvXy  29,  1878. 
Abilbitb  Bahe. 

Lbbold,  Fishbb  &  Co.: 

Pay  to  H.  W.  Baker  &  Oo.,  or  order  two  hundred  and  forty-four 
dollars  and  seyenty  cents. 

M.  V.  Bbilhabt. 

Indorsed,  H.  W.  Baker  &  Oo. 

Pay  J.  J.  Mastin,  Esq.,  Oashier,  or  order,  for  collection  account 
of  Citizens'  Bank,  N.  Topeka,  Eotn. 

J.  Thomas,  Cashwr. 

Pay  and  credit  account  of  Mastin 'Bank,  Kansas  City,  Mo. 

JohkX  Mastik,  Cashier.^' 

The  other  check  dated  July  30th,  1878,  was  made  in  the  same 
form  by  E.  Fuller  Parent  for  $150,  and  was  indorsed  just  like  that 
for  $244. 70. 

This  action  is  for  the  recoYery  from  defendant  of  the  amount  of 
the  check  for  $500,  drawn  by  Baker  &  Co.  upon  the  defendant.  On 
a  trial  plaintiff  had  judgment,  from  which  this  appeal  is  prosecuted 
and  the  only  question  is  :  Under  the  business  arrangement  between 
the  Mastin  Bank  and  the  plaintiff  and  defendant,  what  was  the 
legal  effect  of  the  transactions  between  them  with  respect  to  that 
check  ?  Did  it  become  the  property  of  the  Mastin  Bank,  in  such 
sense  that  plaintiff  cannot  maintain  his  action  against  defendant  on 
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the  check  ?  Morse,  in  his  work  on  Banks  and  Banking,  page  424, 
4ipproYes  the  following  doctrine :  **  that  if  a  bill  or  draft  be  forwarded 
by  its  owner  for  ooUection,  and  by  order  or  custom  of  dealing  the 
party  receiying  it  places  the  amonnt  to  the  credit  of  the  owner,  and 
the  owner  thereupon  draws  or  is  entitled  to  draw  against  the  same 
sua  cash,  this  works  a  transfer  of  title,  so  that  the  owner  cannot  fol- 
low the  paper  or  its  proceeds  in  the  hands  of  a  third  party  receiving 
it  in  good  faith  and  due  course  of  business  from  the  agent  for  col- 
lection." Clark  Y.  Merchants'  Bank,  2  N.  Y.  380 ;  SeoU  y.  Ocean 
Bank,  23  id.  289.  Lord  Eldois^,  in  Ex  parte  Sargeant,  1  Bose,  153, 
:and  several  other  cases,  seems  to  have  been  of  the  opinion,  it  is  said 
in  a  note  to  section  228  of  Story  on  Agency,  ''  that  if  the  bills  were 
entered  as  cash  with  the  knowledge  of  the  customer,  and  he  drew 
or  was  entitled  to  draw  upon  the  banker  as  having  that  credit  in 
cash,  he  would  thereby  be  precluded  from  recurring  to  the  bills 
specifically."  Judge  Story  says  that  this  opinion  of  Lord  ELDOiir 
was  adopted  by  the  vice-chancellor  in  Ex  parte  Thompson,  1  Mont. 
A  Mc Arthur,  112  ;  and  in  Clark  v.  Merchantt?  Bank,  supra,  the 
court  held  expressly  that  '^  where  the  owner  of  a  bill  sends  it  to 
his  correspondent  to  be  collected,  with  directions  to  place  it  to  his 
credit,  and  at  the  same  time  draws  at  sight  against  the  fund,  the 
title  to  the  bill  passes  so  that  the  proceeds  cannot  be  followed  into 
the  hands  of  third  persons  receiving  them  in  good  faith." 

The  cases  of  Sweeny  v.  Easter,  1  Wall.  166;  White  v.  National 
Bank,  102  XI.  S.  658;  First  National  Bank  v.  Jteno  Co.  Bank,  1 
McCrary,  491;  Cecil  Bank  v.  Farmers'  Bank,  22  Md.  148;  Levi  v. 
Bank,  5  Dill.  107;  Mechanics'  Bank  v.  VaUeg  Packing  Co.,  70  Mo. 
'643,  anl  Mittikin  v.  Shapleigh,  36  id.  598,  are  distinguished  from 
the  case  at  bar  in  the  fact  that  in  all  those  cases  the  paper  was 
indorsed  for  collection  only,  and  there  is  no  conflict  between  any  of 
those  and  the  doctrine  announced  by  Morse  and  the  cases  cited  by 
him  in  its  support.  The  case  of  LavMrei^ce  v.  Stonington  Bank,  6 
Conn.  529,  bears  but  slight  resemblance  to  the  case  at  bar.  The 
draft  there  was  drawn  by  a  creditor  upon  his  debtor,  placed  with  a 
bank  for  collection,  and  that  bank  indorsed  it  for  collection  to  the 
Eagle  Bank,  and  the  latter  to  the  Stonington  Bank  for  collection. 
On  the  20th  day  of  September  the  Stonington  Bank  had  informa- 
tion that  the  Eagle  Bank,  which  owed  it  $60,  had  failed,  and  five 
days  thereafter  it  presented  the  draft  to  the  drawer  who  -paid  it, 
and  the  Stonington  Bank  placed  it  to  the  credit  of  the  Eagle  Bank 
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and  refused  to  pay  the  amount  to  plaintiff,  claiming  that  the  draft 
waB  the  property  of  the  Eagle  Bank.  That  ease  in  its  facts  is 
wholly  different  from  this.  Here  the  owner  of  the  check  indorsed 
it  to  the  Mastin  Bank  not  only  to  collect  but  to  be  placed  to  its 
credit  as  soon  as  received,  with  a  right  to  draw  immediately  for  the 
amount.  It  was  in  effect  a  purchase  of  the  paper  by  the  Mastin 
Bank,  and  the  fact  that  on  default  of  payment  by  the  drawee  that 
bank  had  recourse  upon  the  indorser  did  not  prevent  the  title  from 
passing.  Such  is  the  right  of  every  indorsee  for  value,  but  he  is 
none  the  less  the  owner  of  the  paper. 

We  have  not  copied  and  shall  not  comment  upon  the  instructions, 
only  to  remark  that  they  did  not  declare  the  law  as  herein  an- 
nounced, and  we  reverse  the  judgment  and  remand  the  cause,  and 
on  a  re-trial  the  court  will  instruct  the  jury  as  herein  indicated. 

Judgment  reversed. 

All  ooncur. 


Lakdis  y.  Oampbell. 

(79  Mo.  488.) 

lAbd — by  reUgunu  todetp. 

la  the  absence  of  proof  of  malice,  the  members  of  a  sessioii  of  a  PresbjteriaB 
diiiTch  are  not  liable  to  an  action  of  libel  for  excommunication  from  mem> 
berahip  in  the  charch  for  allc^^  falsehood.* 

LIBEL.     The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment below. 

B.  F.  String/Mow  and  Judson  di  Matter^  for  appellants. 

Ramey  dt  Brown  and  Woodson,  Oreen  £  Bumes,  for  respond- 
ent 

Hbkey,  J.  Plaintiff  commenced  this  action  in  the  Circuit  Court 
of  Buchanan  county  against  defendants  Campbell  and  Sanders  and 
Thoa.  E.  Tootle,  to  recover  damages  for  an  alleged  libel,  charged 
to  have  been  published  by  them. 

*  See  Sale  v.  Chureh,  ante,  186. 
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The  petition  alleged  that  plaintiff  was  a  member  of  the  First 
Presbyterian  Church  of  St.  Joseph,  Missouri,  and  that  defendants 
falsely,  maliciously,  etc.,  published  of  and  concerning  him,  the 
libellous  matter,  consisting  of  a  preamble,  in  which  it  was  stated 
that  plaintiff  had  made  false  and  malicioas  statements  conoemincr 
the  pastor  of  that  church,  Campbell,  and  a  resolution  suspending 
plaintiff  from  the  communion  of  the  church.  In  a  second  coun^ 
omitting  the  formal  parts,  it  was  alleged  that  defendants  pub- 
lished of  and  concerning  plaintiff  a  certain  other  libel,  consisting 
of  the  following:  ''  You,  meaning  plaintiff,  were  by  unanimous 
vote  excommunicated."  ''  Resolved,  that  Israel  Landis  be  excom- 
municated." 

Defendants  filed  separate  answers,  to  the  effect  that  defendant 
Campbell  was  pastor  of  said  church,  and  that  he  and  his  co-defend- 
ants and  other  parties  named  were  pastor  and  ruling  elders  of  said 
congregation,  and  composed  a  judicatory  known  as  the  church 
session,  which,  by  the  laws  of  the  church,  has  jurisdiction  to 
admonish,  rebuke  and  excommunicate  members  of  said  church 
found  by  them  to  be  deserving  of  censure ;  that  to  this  session 
defendant  Campbell  reported  that  plaintiff  had  made  false  and 
defamatory  statements  in  regard  to  Campbell ;  that  the  session,  at 
a  regular  meeting,  in  the  performance  of  its  duty  in  the  regular 
administration  of  church  discipline  and  according  to  the  usages 
and  practices  of  the  church,  without  any  malice  toward  plaintiff, 
and  believing  it  within  the  scope  of  official  duty,  having  found 
plaintiff  deserving  of  censure,  adopted  said  preamble  and  resolu- 
tions which  were  entered  upon  its  record  book.  It  is  also  alleged 
that  there  was  another  judicatory  of  said  church,  known  as  the 
presbytery,  to  which  plaintiff  had  a  right  to  appeal  from  the  decis- 
ion of  the  session,  but  that  although  notified  of  his  suspension, 
he  failed  to  prosecute  an  appeal.  The  same  is  in  substance  the 
answer  to  the  second  count,  and  the  several  answers  of  the  other 
defendants  do  not  differ  materially  from  that  of  Campbell  in  the 
points  which  we  shall  consider. 

It  appears  from  the  evidence  that  plaintiff  had  no  notice  that 
charges  would  be  or  had  been  made  against  him  to  the  session  nor 
was  he  present  at  the  investigation.  The  evidence  was  conflicting 
on  the  question  of  veracity  between  plaintiff  and  the  pastor,  and 
we  refrain  from  expressing  an  opinion  as  to  the  weight  of  evidence. 

What  plaintiff  relied  upon  as  a  publication  of  the  alleged  libel 
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mentioned  in  the  first  count  was  a  reading  of  the  same  frbm  & 
copy  by  the  pastor  to  the  congregation,  the  entering  the  same  on 
the  aession  minutes  and  exhibiting  them  to  the  members  of  the 
session  by  its  clerk  to  get  their  signatures  to  thed.  What  plaintiff 
insists  was  a  publication  of  the  alleged  libel  in  the  second  count 
was  the  adoption  of  the  same  by  the  session,  recording  it  upon  its 
minute  book,  the  oi*al  announcement  of  the  expulsion  of  plaintiff 
by  the  pastor  to  the  congregation,  a  written  copy  of  the  proceeding^ 
famished  to  plaintiff  by  Sanders  as  clerk  of  the  session,  and  the 
exhibition  of  the  proceedings  to  McDonald  and  Hulett,  members 
of  the  session,  in  order  to  procure  their  signatures  to  the  same. 

There  was  a  mass  of  evidence  read  to  the  jury,  consisting  of 
extracts  from  the  constitution  of  the  church  and  digests  of  its 
laws,  and  adjudications  thereon  in  relation  to  the  judicatories  of 
the  church,  which  the  court  left  it  to  the  jury  to  expound  for 
themselres.  If  the  civil  courts  take  it  upon  themselves  to  admin- 
ister the  law  of  a  church,  their  duty  is  to  inform  the  jury  what  it 
is,  and  not  to  leave  them  to  grope  through  the  judicial  literature 
of  the  church  to  ascertain  it. 

The  main  objection  to  the  action  of  the  session  is  its  proceeding 
to  investigate  the  charges  against  plaintiff,  in  his  absence,  without 
notice  to  him ;  and  the  court,  in  the  instructions  to  the  jury, 
adopted  the  view  that  this  irregularity  rendered  the  action  of  the 
session  void,  and  that  therefore  it  afforded  defendants  no  defense 
to  this  suit  and  obviated  the  necessity  of  proving  express  .malice 
against  defendants.  The  court,  among  others,  gave  the  following 
instructions  at  plaintiff's  instance: 

5.  If  the  jury  believe  from  the  evidence  that  the  session  of' 
the  First  Presbyterian  Ohurch  convened  on  the  31st  day  of  Octo« 
ber,  1877,  had  no  right  under  the  constitution  of  the  Presbyterian^ 
Church  in  the  United  States  to  suspend  Israel  Landis,  the^ 
plaintiff,  from  the  communion  of  said  church,  and  adopt  a  pream-r 
ble  alleging  that  he  had  been  guilty  of  malicious  falsehood, 
irithout  giving  said  Landis  any  notice  that  they  intended  to  pro-* 
oeed  against  him  as  a  member  of  the  First  Presbyterian  Ohurok 
in  St.  Joseph,  for  any  violation  of  the  constitution  or  discipline 
of  the  Presbyterian  Ohurch  in  the  United  States,  and  that  defend- 
ants, in  conjunction  with  other  members  of  the  session  of  the 
Furst  Presbyterian  Church,  did  adopt  a  preamble  and  resolatiomi 
finding  that  said  Israel  fjandis^  had  been  guilty  of  malicious  false* 
Vol.  XLIX  —  81 
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hood,  and  suspending  him  from  communion  with  said  church,  and 
all  without  notice  to  said  Landis ;  and  that  said  session  of  said 
churchy  on  the  31st  day  of  October,  1877,  in  conjunction  with  the 
defendants,  agreed  that  the  alleged  libel  set  out  in  the  first  count 
of  plaintifiTs  petition  should  be  read  at  a  public  meeting  on  the 
following  Friday  eyening  by  the  defendant  Oampbell,  and  that  said 
alleged  libel  was  read  by  the  direction  of  said  defendants ;  then  the 
fact  that  defendants  claim  to  have  been  acting  in  an  official  ecclesi- 
astical capacity,  furnishes  no  excuse  for  such  publication. 

10.  If  the  jury  believe  from  the  evidence  that  the  paper  writing 
set  forth  in  the  second  count  of  the  plaintiffs  petition  was  the  re- 
sult of  a  concerted  writing  and  agreement  of  and  between  the  mem- 
bers of  the  session  in  proof,  including  the  defendants,  and  that  it 
was  a  part  of  said  agreement  that  it  should  be  read  or  announced 
publicly  in  the  church,  and  that  the  same  was  so  announced,  and 
that  the  said  paper  writing  was  by  the  defendants,  or  either  of  them, 
with  the  consent  or  direction  of  the  other,  shown  or  read  to  any 
one,  then  such  acts  were  sufficient  publication  of  said  paper  writing 
by  defendants. 

The  civil  courts  cannot  review  the  decisions  of  ecclesiastical  ju- 
dicatories in  matters  properly  within  their  province  under  the 
constitution  and  laws  or  regulations  of  the  church.  Harmon  v. 
Dreh»r,  1  Speers  Eq.  87 ;  Bobertson  v.  BuUians,  9  Barb.  64 ; 
Shannon  v.  f^ost,  8  B.  Hour.  261 ;  Chrtnan  Re/orfned  Church  v. 
Sriberi,  3  Penn.  St  282 ;  Staie  v.  Fbrris,  45  Mo.  183  ;  Waison 
V.  Oarvin^  54  id.  364.  In  Shannon  v.  Fro^y  the  court  said : 
**  Whether  right  or  wrong,  the  act  of  excommunication  must,  as  to 
the  fact  of  membership,  be  law  to  this  court  *  *  We  can- 
not decide  whether  the  excommunicated  have  been  justly  or 
unjustly,  regularly  or  irregularly,  cut  off  from  the  body  of  the 
church. ''  '^  This  court  having  no  ecclesiastical  jurisdiction,  cannot 
revise  or  question  ordinary  acts  of  church  discipline  or  efoision." 
In  Harmon  v.  Dreher^  the  court  held  that  ''  a  civil  court  will  not 
look  into  the  regularity  of  the  process  by  which  an  ecclesiastical 
body  proceeds  to  judgment."  These  cases  and  observations  are 
cited  with  approval  in  the  SMe  v.  Farris^  45  Ho.  183,  and  in 
WaUon  V.  Garvin,  54  id.  364.  This  court.  Bliss,  J.,  observes  : 
*'  In  all  the  cases  we  find  it  first  every  where  taken  for  granted,  and  it 
must  necessarily  be  so  under  our  system,  that  in  matters  purely  eccle- 
siastical, not  affecting  property  rights,  the  decisions  of  the  proper 
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charch  judicatory  are  conclasiye  upon  ciril  tribunals.  They  will 
neither  inquire  into  their  oorrectnessy  nor  qestion  their  accuracy." 
And  this  was  substantially  reiterated  by  Judge  Adams  in  deliyering 
the  opinion  of  the  court,  on  a  motion  for  rehearing^  in  the  same 
cause,  in  which  he  said:  '*  In  matters  purely  religious  or  ecclesi- 
astical, the  ciyil  courts  haye  no  jurisdiction."  In  the  case  of  the 
OermanRrformed  Church  y.  Skiberi,  3  Penn.  282,  Seibert  was  ex- 
pelled from  the  church  by  the  consistory  without  the  consent  of  the 
congregatioD»  which  was  required  by  the  articles  of  the  church  dis- 
cipline, and  the  court  held  that  ^*  the  decisions  of  ecclesiastical 
eoorts,  like  any  other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense  against  the  law  of  God 
and  the  discipline  of  the  church,"  and  '^  granting  that  the  consis- 
tory had  proceeded  to  disfranchise  the  relator  without  the  consent 
of  the  congregation,  the  remedy  is  by  appeal  to  a  higher  tribunaL" 
When  property  rights  are  inyolyed  in  the  decisions  of  the  church 
judicatories,  such  decisions  may  be  reyiewed  by  the  ciyil  courts, 
when  properly  brought  before  them.     Waison  y,  Oarvin,  supra. 

It  18  contended  by  respondent's  counsel  that  section  10,  article 
11,  of  the  Oonstitution  of  Missouri,  requiring  the  ciyil  courts  to 
take  oognizance  of  all  cases  of  injuries  to  person,  property  or 
chiuraeter,  giyes  those  courts  jurisdiction  of  such  actions  as  this. 
It  simply  declares  that  '^  the  courts  of  justice  shall  be  open  to  eyerj 
person,  and  certain  remedy  afforded  for  eyery  injury  to  person, 
property  or  character."  Persons  who  join  churches,  secret  societies, 
beneyolent  associations  or  temperance  organizations,  yoluntarily 
submit  themselyes  to  the  jurisdiction  of  those  bodies,  and  in  mat- 
ters of  faith  and  indiyidual  conduct  affecting  their  relations  as 
members  thereof  subject  themselyes  to  the  tribunals  established  by 
those  bodies  to  pass  upon  such  questions,  and  if  aggrieyed  by  a 
decision  against  them,  made  in  good  faith  by  such  judicatories,  they 
most  seek  their  redress  within  the  organization  as  proyided  by  its 
laws  or  regulations.  If  the  ciyil  courts  should  assume  jurisdiction 
to  reyiew  such  proceedings  upon  alleged  errors,  they  would  attempt 
to  administer  laws  not  recognized  by  the  Oonstitution  or  laws  of 
the  State,  of  which  it  may  be  said,  without  disparagement  to  the 
judiciary,  they  may  be  as  ignorant  as  the  most  illiterate  member  of 
the  association.  Action  for  libel  and  slander  would  crowd  the 
docket  of  the  ciyil  courts,  which  would,  on  that  theory,  be  open  to 
the  oomplaint  of  eyery  man  expelled  from  a  church,  or  masonic  or 
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hood,  and  saspending  him  from  commanion  with  said  church,  and 
all  without  notice  to  said  Landis ;  and  that  said  session  of  said 
church,  on  the  81st  day  of  October,  1877,  in  conjunction  with  the 
defendants,  agreed  that  the  alleged  libel  set  out  in  the  first  count 
of  plaintifiTs  petition  should  be  read  at  a  public  meeting  on  the 
following  Friday  eyening  by  the  defendant  Oampbell,  and  that  said 
alleged  libel  was  read  by  the  direction  of  said  defendants ;  then  the 
fact  that  defendants  claim  to  haye  been  acting  in  an  official  ecclesi- 
astical capacity,  furnishes  no  excuse  for  such  publication. 

10.  If  the  jury  belieye  from  the  eyidence  that  the  paper  writing 
set  forth  in  the  second  count  of  the  plaintifTs  petition  was  the  re- 
sult of  a  concerted  writing  and  agreement  of  and  between  the  mem- 
bers of  the  session  in  proof,  including  the  defendants,  and  that  it 
was  a  part  of  said  agreement  that  it  should  be  read  or  announced 
publicly  in  the  church,  and  that  the  same  was  so  announced,  and 
that  the  said  paper  writing  was  by  the  defendants,  or  either  of  them, 
with  the  consent  or  direction  of  the  other,  shown  or  read  to  any 
one,  then  such  acts  were  sufficient  publication  of  said  paper  writing 
by  defendants. 

The  ciyil  courts  cannot  reyiew  the  decisions  of  ecclesiastical  ju- 
dicatories in  matters  properly  within  their  proyince  under  the 
constitution  and  laws  or  regulations  of  the  church.  Harmon  y. 
Dreher,  1  Speers  Eq.  87;  Robertson  y.  BuUians,  9  Barb.  64; 
Shannon  y.  f^ost,  8  B.  Hour.  261 ;  German  Reformed  Ohureh  y. 
Seiberi,  3  Penn.  St.  282 ;  Staie  y.  Farris,  45  Mo.  183  ;  Waison 
y.  Oarvin^  54  id.  864.  In  Shannon  y.  Frost,  the  court  said : 
*'  Whether  right  or  wrong,  the  act  of  excommunication  must,  as  to 
the  fact  of  membership,  be  law  to  this  court  *  *  We  can- 
not decide  whether  the  excommunicated  haye  been  justly  or 
unjustly,  regularly  or  irregularly,  cut  off  from  the  body  of  the 
church. "  "  This  court  haying  no  ecclesiastical  jurisdiction,  cannot 
reyise  or  question  ordinary  acts  of  church  discipline  or  efcision." 
In  Harmon  y.  Dreher,  the  court  held  that  ^*  a  ciyil  court  will  not 
look  into  the  regularity  of  the  process  by  which  an  ecclesiastical 
body  proceeds  to  judgment."  These  cases  and  obseryations  are 
cited  with  approyal  in  the  SMe  y.  Farris^  45  Ho.  183,  and  in 
WiUeon  y.  Qaroin,  54  id.  364.  This  court,  Bliss,  J.,  obsenres  : 
*'  In  all  the  cases  we  find  it  first  eyery  where  taken  for  granted,  and  it 
must  necessarily  be  so  under  our  system,  that  in  matters  purely  eccle- 
siastical, not  affecting  property  rights,  the  decisions  of  the  proper 
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charch  judicatory  are  conclosiye  upon  ciril  tribunalB.  They  will 
neither  inquire  into  their  correctnessy  nor  qestion  their  accuracy." 
And  this  was  substantially  reiterated  by  Judge  Adams  in  deliyering 
the  opinion  of  the  court,  on  a  motion  for  rehearing^  in  the  same 
cause,  in  which  he  said:  **  In  matters  purely  religious  or  ecclesi- 
astical, the  ciyil  courts  have  no  jurisdiction."  In  the  case  of  the 
OermanReformed  Church  y.  Sriberi,  3  Penn.  282,  Seibert  was  ex- 
pelled from  the  church  by  the  consistory  without  the  consent  of  the 
eongregatioD,  which  was  required  by  the  articles  of  the  church  dis- 
cipline, and  the  court  held  that  ''the  decisions  of  ecclesiastical 
courts,  like  any  other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense  against  the  law  of  Ood 
and  the  discipline  of  the  church,"  and  ''granting  that  the  consis- 
tory had  proceeded  to  disfranchise  the  relator  without  the  consent 
of  the  congregation,  the  remedy  is  by  appeal  to  a  higher  tribunaL" 
When  property  rights  are  inyolyed  in  the  decisions  of  the  church 
judicatories,  such  decisions  may  be  reyiewed  by  the  ciyil  courts, 
when  properly  brought  before  them.     Waison  y.  Oarvin,  supra. 

It  is  contended  by  respondent's  counsel  that  section  10,  article 
11,  of  the  Oonstitution  of  Missouri,  requiring  the  ciyil  courts  to 
lake  cognizance  of  all  cases  of  injuries  to  person,  property  or 
duuracter,  giyes  those  courts  jurisdiction  of  such  actions  as  this. 
It  simply  declares  that  "  the  courts  of  justice  shall  be  open  to  eyery 
person,  and  certain  remedy  afforded  for  eyery  injury  to  person, 
property  or  character."  Persons  who  join  churches,  secret  societies, 
beneTolent  associations  or  temperance  organizations,  yoluntarily 
submit  themselyes  to  the  jurisdiction  of  those  bodies,  and  in  mat- 
ters of  faith  and  indiyidual  conduct  affecting  their  relations  as 
members  thereof  subject  themselyes  to  the  tribunals  established  by 
those  bodies  to  pass  upon  such  questions,  and  if  aggrieyed  by  a 
decision  against  them,  made  in  good  faith  by  such  judicatories,  they 
must  seek  their  redress  within  the  organization  as  proyided  by  its 
laws  or  regulations.  If  the  ciyil  courts  should  assume  jurisdiction 
to  reriew  such  proceedings  upon  alleged  errors,  they  would  attempt 
to  administer  laws  not  recognized  by  the  Oonstitution  or  laws  of 
the  State,  of  which  it  may  be  said,  without  disparagement  to  the 
judiciary,  they  may  be  as  ignorant  as  the  most  illiterate  member  of 
the  association.  Action  for  libel  and  slander  would  crowd  the 
docket  of  the  ciyil  courts,  which  would,  on  that  theory,  be  open  to 
tiie  complaint  of  eyery  man  expelled  from  a  church,  or  masonic  or 
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hood,  and  sospending  him  from  commanion  with  said  church,  and 
all  without  notice  to  said  Landis ;  and  that  said  session  of  said 
church,  on  the  31st  day  of  October,  1877,  in  conjunction  with  the 
defendants,  agreed  that  the  alleged  libel  set  out  in  the  first  count 
of  plaintifiTs  petition  should  be  read  at  a  public  meeting  on  the 
following  Friday  evening  by  the  defendant  Campbell,  and  that  said 
alleged  libel  was  read  by  the  direction  of  said  defendants ;  then  the 
fact  that  defendants  claim  to  have  been  acting  in  an  official  ecclesi- 
astical capacity,  furnishes  no  excuse  for  such  publication. 

10.  If  the  jury  beliere  from  the  evidence  that  the  paper  writing 
set  forth  in  the  second  count  of  the  plaintifTs  petition  was  the  re- 
sult of  a  concerted  writing  and  agreement  of  and  between  the  mem- 
bers of  the  session  in  proof,  including  the  defendants,  and  that  it 
was  a  part  of  said  agreement  that  it  should  be  read  or  announced 
publicly  in  the  church,  and  that  the  same  was  so  announced,  and 
that  the  said  paper  writing  was  by  the  defendants,  or  either  of  them, 
with  the  consent  or  direction  of  the  other,  shown  or  read  to  any 
one,  then  such  acts  were  sufficient  publication  of  said  paper  writing 
by  defendants. 

The  civil  courts  cannot  review  the  decisions  of  ecclesiastical  ju- 
dicatories in  matters  properly  within  their  province  under  the 
constitution  and  laws  or  regulations  of  the  church.  Harmon  v. 
Dreher,  1  Speers  Eq.  87 ;  Robertson  v.  Bullions,  9  Barb.  64 ; 
Shannon  v.  f^oat,  8  B.  Hour.  261 ;  German  Re/orfned  Church  v. 
8$iberi,  3  Penn.  St.  28% ;  Slate  v.  Farris,  45  Mo.  183  ;  Watson 
V.  Oarvin^  54  id.  364.  In  Shannon  v.  Frosty  the  court  said : 
**  Whether  right  or  wrong,  the  act  of  excommunication  must,  as  to 
the  fact  of  membership,  be  law  to  this  court  *  *  We  can- 
not decide  whether  the  excommunicated  have  been  justly  or 
unjustly,  regularly  or  irregularly,  cut  off  from  the  body  of  the 
church.''  *^  This  court  having  no  ecclesiastical  jurisdiction,  cannot 
revise  or  question  ordinary  acts  of  church  discipline  or  efcision." 
In  Harmon  v.  Drehsr,  the  court  held  that  ^*  a  civil  court  will  not 
look  into  the  regularity  of  the  process  by  which  an  ecclesiastical 
body  proceeds  to  judgment."  These  cases  and  observations  are 
cited  with  approval  in  the  State  v.  Farris,  45  Ho.  183,  and  in 
Watson  V.  Garvin,  54  id.  364.  This  court.  Bliss,  J.,  observes  : 
*'  In  all  the  cases  we  find  it  first  every  where  taken  for  granted,  and  it 
must  necessarily  be  so  under  our  system,  that  in  matters  purely  eccle- 
siastical, not  affecting  property  rights,  the  decisions  of  the  proper 
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church  judicatory  are  conclosiye  upon  ciyil  tribunalB.  They  will 
neither  inquire  into  their  correctness,  nor  qestion  their  accuracy." 
And  this  was  substantially  reiterated  by  Judge  Adams  in  delivering 
the  opinion  of  the  court,  on  a  motion  for  rehearing,  in  the  same 
cause,  in  which  he  said:  **  In  matters  purely  religious  or  ecclesi- 
astical, the  ciyil  courts  haye  no  jurisdiction."  In  the  case  of  the 
OermanBrformed  Church  y.  Skiberi,  8  Penn.  282,  Seibert  was  ex- 
pelled from  the  church  by  the  consistory  without  the  consent  of  the 
congregation,  which  was  required  by  the  articles  of  the  church  dis- 
cipline, and  the  court  held  that  '^  the  decisions  of  ecclesiastical 
courts,  like  any  other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense  against  the  law  of  God 
and  the  discipline  of  the  church,"  and  ''granting  that  the  consis- 
tory had  proceeded  to  disfranchise  the  relator  without  the  consent 
of  the  congregation,  the  remedy  is  by  appeal  to  a  higher  tribunaL" 
When  property  rights  are  inyolyed  in  the  decisions  of  the  church 
judicatories,  such  decisions  may  be  reviewed  by  the  ciyil  courts, 
when  properly  brought  before  them.     Watson  y.  Oarvin,  supra. 

It  is  contended  by  respondent's  counsel  that  section  10,  article 
11,  of  the  Oonstitution  of  Missouri,  requiring  the  civil  courts  to 
take  oognizance  of  all  cases  of  injuries  to  person,  property  or 
character,  gives  those  courts  jurisdiction  of  such  actions  as  this. 
It  simply  declares  that  **  the  courts  of  justice  shall  be  open  to  every 
person,  and  certain  remedy  afforded  for  every  injury  to  person, 
property  or  character. "  Persons  who  join  churches,  secret  societies, 
benevolent  associations  or  temperance  organizations,  voluntarily 
submit  themselves  to  the  jurisdiction  of  those  bodies,  and  in  mat- 
ters of  faith  and  individual  conduct  affecting  their  relations  as 
members  thereof  subject  themselves  to  the  tribunals  established  by 
those  bodies  to  pass  upon  such  questions,  and  if  aggrieved  by  a 
decision  against  them,  made  in  good  faith  by  such  judicatories,  they 
most  seek  their  redress  within  the  organization  as  provided  by  its 
laws  or  regulations.  If  the  civil  courts  should  assume  jurisdiction 
to  review  such  proceedings  upon  alleged  errors,  they  would  attempt 
to  administer  laws  not  recognized  by  the  Oonstitution  or  laws  of 
the  State,  of  which  it  may  be  said,  without  disparagement  to  the 
judiciary,  they  may  be  as  ignorant  as  the  most  illiterate  member  of 
the  association.  Action  for  libel  and  slander  would  crowd  the 
docket  of  the  civil  courts,  which  would,  on  that  theory,  be  open  to 
the  complaint  of  every  man  expelled  from  a  church,  or  masonic  or 
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odd  fellows'  lodge  or  temperance  society^  and  every  woman  excluded 
from  any  of  the  societies  of  which  this  age  is  so  prolific.  Every 
such  e:^pnlsion  involyeS)  to  some  extent,  a  charge  of  moral  turpitade 
or  condact  unbecoming  a  gentleman  or  lady.  Th^  constitational 
provision  has  no  such  scope  as  this^  and  means  only  that  for  such 
wrongs  as  are  recognized  by  the  law  of  the  laud  the  courts  shall  be  , 
open  and  afford  a  remedy. 

It  follows  from  the  principles  announced  in  the  above  cases  that i 
il  a  judicatory  of  a  church  has  jurisdiction,  by  its  laws,  to  try  a, 
member  for  an  offense  involving  immorality,  its  decision  is  final  and , 
not  subject  to  be  reviewed  by  the  civil  courts  for  alleged  errors  ; , 
tl][at  the  civil  courts  will  not  examine  into  the  question  of  errors  in ; 
the  proceeding,  but  give  it  the  same  force  and  effect  as  if  it  had,, 
been  regular  in  every  r^pect,  and  therefore  instructions  number 
fi veund  ten,  given  for  plaintiff,  are  erroneous.    The  acts  of  the  session  ^ 
ii^  suspending  and  expelling  plaintiff  afford  a  complete  defense  to  this 
action,  unless  the  charges  against  plaintiff  were  false,  and  the; 
members  of  the  session  maliciously  and  falsely,  or  colorably  made  such . 
proceedings  a  pretense  for  covering  an  intended  scandal.    Fams- 
worthy.  iSiorrs,  5  Cush.  412 ;  Streety  v.  Wood,  15  Barb.  105  ;  Shurileff, 
V.  Stevens,  51  Vt.  514 ;  8.  c,  31  Am  Rep«  698.     And  the  burden  of : 
prjpying  express  m^ice  is  upon  the  plaintiff.    Shurtleff  v.  Stevens, : 
styfra;  Townshend  on  Slander,  386  ;  i  Add«  Torts,  931  ;  Bradley 
Y,  Heath,  12  Pick.  163  ;   Viin  Wyck  t,.  Aspinwall,  17  N.   Y.  190; 
L^wis    Y.    Chaprnan,  16  id.    369;     Vanderzee  y.   McGregor,   12 
Wend,  545;.  irZiw*  v.  Colby,  46  N.  Y.  427;  s.  c,  7  Am.  Rep,  360.  ] 
Tbi^ireading  the  preamble  and  resolutions  af  suspension  was  a  pub-  : 
lifiAt^pn  within  the  meaning  of  that  term,  as  employed  in  relation  to., 
libpls  ;vbqt  when  a  member  has  been  excommunicated  it  may  be; 
pfomulged  by  the  pastor  by  reading  the  resolution* of  expulsion  in-, 
the  presence  of  the  congregation,  according  to  the  practice  of  thOj 
church,  and  that  act  will  of  itself  furnish  no  foundation  for  an  ac- 
tion  against  him.    Farnswortli  v.  Storrs,  supra.    The  court  properly ; 
instructed  the  jury  that  neither  the  entry  upon  the  book  kept  by 
the  sessions  for  that  purpose,  of  the  resolution  of  suspension  and ; 
exe<)mmunication,.  nor  the  announcement  of  the  latter  to  the  con-^ 
gregation  by  Qampb^U,  was  a,  publication  of  either  of  the  alleged 
libels,  but  should  olso  have  included  in  the  instruction  the  preamble, 
to  the  resolution  of  suspension.     ][t  also  correctly  declared  that  the 
writing  and  sending  of  the  letter  in  evidence  by  defendant  Sanders 


OCTOBER  TERM,  1883.  245 

Landis  v.  Campbell. 

to  plaintiff  was  no  publication  of  the  libel,  but  erred  in  declaring 
that  his  exhibition  of  thd  paper  to  Hulefit  and  McDonald,  members 
of  the  session,  for  their  signatures,  was  a  publication.  There  was 
no  evidence  that  Sanders  or  any  one  else  exhibited  the  resolution  to 
any  one  except  McDonald  and  Hulett,  members  of  the  session,  and 
the  testimony  was  that  it  was  shown  to  them  only  to  procure  their 
signatures  to  the  paper  as  members  of  the  sessioi^.  That  thia^was 
not  a  publication,  see  Vanderzee  y.  McGregor y  12  Wend.  545;  Klinck 
y.  Colby ^  46  N.  T.  428 ;  &  o.,  7  Am.  Rep.  360  ;  Lewis  y.  Chapman, 
16  N.  Y.  369. 

We  haye  not  deemed  it  necessary  to  notice  particularly  the 
instructions  refused  or  given.  We  think  that  the  court,  on  a  new 
trial  of  this  cause,  can  determine,  by  what  is  contained  in  this 
opinion,  which  should  have  been  given  an^  which  refused.  There 
is  a  mass  of  testimony  in  relation  to  the  jurisdiction  of  the  several 
judicatories  of  the  Presbyterian  Church  and  their  modes  of  pro- 
cedure, which  we  do  not  deem  it  necessary  to  notice,  except  to  say 
that  it  was  clearly  shown  that  the  session  had  jurisdiction  to  try  the 
plaintiff  on  the  charges  preferred,  and  that  he  had  an  appeal  to  a 
higher  tribunal  in  the  church  from  its  decision  against  hi^ 

All  concurring,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment,  reversed. 

A  motion  for  rehearing  was  overruled. 
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But  it  was  finally  settled  in  Virginia,  as  in  this  State,  that  the  basis 
of  the  measure  of  damages  should  be  the  value  of  the  land  at  the 
time  of  the  sale,  and  not  at  the  time  of  the  eviction,  because  the 
covenant  of  warranty,  being  a  substitute  for  the  old  warranita 
chartoBy  contained  generally  in  feoffments,  the  measure  of  recovery 
should  follow  that  of  the  old  action  of  warrarUia  chartm^  which 
was  the  value  of  the  land  at  the  time  of  the  sale,  and  not  at  the 
time  of  the  eviction.  Like  views  have  been  adopted  in  almost  all 
the  States  of  the  Union,  and  in  the  Supreme  Court  of  the  United 
States.  But  in  a  few  States  a  different  view  has  been  taken  ;  and 
the  covenant  of  warranty,  and  other  real  covenants  similar  to  it, 
have  been  regarded  very  much  like  other  personal  covenants,  and 
their  courts  have  declined  to  adopt  as  a  basis  for  the  measure  of 
damages  for  the  breach  of  covenants  of  warranty,  and  other  like 
real  covenants,  the  rule  laid  down  in  the  old  action  of  warratUia 
dMttm^  but  instead  thereof  have  taken  as  the  basis  of  the  measure 
of  damages  for  the  breach  of  such  covenants  very  much  the  measure 
of  damages  controlling  in  ordinary  personal  covenants,  that  is» 
instead  of  putting  the  vendee  in  the  position  which  he  would  have 
been  had  he  never  entered  into  the  contract,  restoring  to  him  his 
purchase-money,  interest  and  costs  of  defending  the  title,  they 
adopting  the  general  rule,  put  the  vendee  in  the  condition  in 
^hich  he  would  have  been  if  the  vendor's  covenant  had  never  been 
hroken.  This  is  done  by  adopting  as  the  basis  of  damages  the 
value  of  the  land,  including  all  improvements  upon  it  at  the  time 
•of  the  eviction  of  the  vendee.  These  views  have  been  taken  by  the 
icourts  of  Connecticut,  Vermont,  Maine,  and  Massachusetts,  and 
jJsQ  by  the  courts  of  Louisiana,  which  followed  the  civil  law,  and 
of  course  would  not  be  influenced  by  the  rule  in  the  old  common- 
law  action  of  warrantia  chartm. 

When  the  grantor  is  turned  out  of  possession  or  kept  out  of  pos- 
session by  a  stranger  having  a  right  of  possession  for  an  unexpired 
term  in  the  premises  conveyed,  the  covenant  of  warranty  is  broken, 
and  the  measure  of  damages  in  such  case  is  the  annual  value  of  the 
land  for  the  time  the  vendee  is  thus  kept  out  of  possession,  together 
with  the  costs  recovered  against  the  grantor,  when  he  was  ejected, 
and  his  costs  and  counsel's  fees  in  defending  his  possession  against 
such  stranger,  if  it  were  a  case  of  eviction  for  a  term  of  years,  or 
some  specific  time.  Bicker  v.  Snyder,  9  Wend.  416.  If  a  grantor 
cannot  give  possession  of  an  estate,  which  he  has  conveyed  with 
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eoYenants  of  general  warranty  and  against  incumbrances,  because 
of  a  life-estate  in  the  land  conveyed  being  in  a  stranger,  this  is  a 
breach  of  the  warranty,  and  the  measure  of  the  damages  is  the 
value  of  the  estate  for  the  time  during  which  the  grantee  has  been 
or  will  be  kept  out  of  it  See  Christy  v.  OgU's  JEr'r,  33  111.  296. 
These  cases  seem  to  have  reached  a  conclusion,  which  is  but  a  sequence 
of  the  doctrine  laid  down,  as  we  have  seen,  in  nearly  all  the  States 
of  the  Union,  that  the  measure  of  damages  in  case  of  a  breach  of 
a  covenant  of  warranty  is  the  value  of  the  land  at  the  time  of  the 
sale.  If  the  eviction  is  but  temporary,  as  for  a  number  of  years  or 
for  the  life  of  some  third  party,  the  measure  of  damages  should  be 
the  value  of  the  land  for  the  term  of  years  or  time  that  the  vendee 
is  evicted,  that  is  the  rental  value  of  the  land  for  the  time  the 
vendee  is  deprived  of  the  possession,  with  of  course  the  costs 
which  he  had  to  pay,  or  which  he  incurred  if  he  was  evicted  by 
suit. 

When  however  the  rule  for  the  measure  of  damages,  which  has 
been  adopted  in  case  of  permanent  eviction,  is  different  from  the 
general  rule  prevailing  in  Virginia  and  nearly  all  the  other  States, 
as  for  instance  in  Massachusetts,  they  have  stated  also  a  different 
rule  when  the  eviction  is  for  years.  The  rule  stated  in  Earh  v. 
Kingsbury f  3  Cush.  206,  is  that  the  vendee  should  recover  a  just 
compensation  for  the  real  injury  resulting  to  him  by  such  eviction 
for  a  term  of  years.  It  is  admitted  that  this  is  a  very  vague  and 
uncertain  rule,  and  in  its  application  it  is  admitted  that  one  of 
the  modes,  in  which  this  just  compensation  might  be  ascertained, 
would  be  by  giving  the  annual  value  ;  and  it  was  suggested  that 
this  might  be  found  to  be  the  just  rule  in  the  case  then  before  the 
court.  In  Mills  v.  Catliny  22  Vt.  107,  though  the  general  rule  for 
the  measure  of  damages,  when  there  is  a  total  eviction  of  the  grantee 
in  Vermont,  is  the  same  as  in  Massachusetts,  yet  where  the  incum- 
brance  was  a  life  estate,  the  measure  of  damages  adopted  in  that 
case  was  the  value  of  the  life  estate  ;  but  the  court  seemed  to  think 
it  quite  questionable  whether  this  was  the  correct  measure  of  dam- 
ages. As  in  Massachusetts,  this  measure  of  damages  in  such  a  case 
does  not  seem  consistent  with  their  general  rule,  which  puts  the 
measure  of  damages  in  breaches  of  warranty  and  of  other  like  real 
covenants  on  the  same  basis  as  ordinary  personal  covenants.  But 
even  in  these  States,  where  the  eviction  is  not  in  fee  but  for  a  time 
only,  there  is  obviously  a  disposition  to  adopt  the  value  of  the 
V0L.XLIX  — 32 
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But  it  was  finally  settled  in  Virginia,  as  in  this  State,  that  the  basis 
of  the  measure  of  damages  should  be  the  yalne  of  the  land  at  the 
time  of  the  sale^  and  not  at  the  time  of  the  eyiction,  because  the 
covenant  of  warranty,  being  a  substitute  for  the  old  warrantta 
chart CB,  contained  generally  in  feoffments,  the  measure  of  recoyeiy 
should  follow  that  of  the  old  action  of  warrantia  charfm,  which 
was  the  value  of  the  land  at  the  time  of  the  sale,  and  not  at  the 
time  of  the  eviction.  Like  views  have  been  adopted  in  almost  all 
the  States  of  the  Union,  and  in  the  Supreme  Court  of  the  United 
States.  But  in  a  few  States  a  different  view  has  been  taken  ;  and 
the  covenant  of  warranty,  and  other  real  covenants  similar  to  it, 
have  been  regarded  very  much  like  other  personal  covenants,  and 
their  courts  have  declined  to  adopt  as  a  basis  for  the  measure  of 
damages  for  the  breach  of  covenants  of  warranty,  and  other  like 
real  covenants,  the  rule  laid  down  in  the  old  action  of  warrantia 
charta,  but  instead  thereof  have  taken  as  the  basis  of  the  measure 
of  damages  for  the  breach  of  such  covenants  very  much  the  measure 
of  damages  controlling  in  ordinary  personal  covenants,  that  is, 
instead  of  putting  the  vendee  in  the  position  which  he  would  have 
been  had  he  never  entered  into  the  contract,  restoring  to  him  his 
purchase-money,  interest  and  costs  of  defending  the  title,  they 
iidopting  the  general  rule,  put  the  vendee  in  the  condition  in 
^hich  he  would  have  been  if  the  vendor's  covenant  had  never  been 
:broken.  This  is  done  by  adopting  as  the  basis  of  damages  the 
value  of  the  land,  including  all  improvements  upon  it  at  the  time 
^f  the  eviction  of  the  vendee.  These  views  have  been  taken  by  the 
iconrts  of  Gonnecticut,  Vermont,  Maine,  and  Massachusetts,  and 
idsQ  by  the  courts  of  Louisiana,  which  followed  the  civil  law,  and 
of  course  would  not  be  influenced  by  the  rule  in  the  old  common- 
law  action  of  warrantia  chartm. 

When  the  grantor  is  turned  out  of  possession  or  kept  out  of  pos- 
session by  a  stranger  having  a  right  of  possession  for  an  unexpired 
term  in  the  premises  conveyed,  the  covenant  of  warranty  is  broken, 
and  the  measure  of  damages  in  such  case  is  the  annual  value  of  the 
land  for  the  time  the  vendee  is  thus  kept  out  of  possession,  together 
With  the  costs  recovered  against  the  grantor,  when  he  was  ejected, 
and  his  costs  and  counsel's  fees  in  defending  his  possession  against 
such  stranger,  if  it  were  a  case  of  eviction  for  a  term  of  years,  or 
some  specific  time.  Bicker  v.  Snyder,  9  Wend.  416.  If  a  grantor 
cannot  give  possession  of  an  estate,  which  he  has  conveyed  with 


JULY  TERM,  1884.  249 


Moreland  y.  Metz. 


eoYenants  of  general  warranty  and  against  incumbrances,  because 
of  a  life-estate  in  the  land  conveyed  being  in  a  stranger,  this  is  a 
breach  of  the  warranty,  and  the  measure  of  the  damages  is  the 
value  of  the  estate  for  the  time  during  which  the  grantee  has  been 
or  will  be  kept  out  of  it  See  Chrnsty  v.  OgWs  JEr'r,  33  111.  296. 
These  cases  seem  to  have  reached  a  conclusion,  which  is  but  a  sequence 
of  the  doctrine  laid  down,  as  we  have  seen,  in  nearly  all  the  States 
of  the  Union,  that  the  measure  of  damages  in  case  of  a  breach  of 
a  covenant  of  warranty  is  the  value  of  the  land  at  the  time  of  the 
sale.  If  the  eviction  is  but  temporary,  as  for  a  number  of  years  or 
for  the  life  of  some  third  party,  the  measure  of  damages  should  be 
the  value  of  the  land  for  the  term  of  yeai*s  or  time  that  the  vendee 
is  evicted,  that  is  the  rental  value  of  the  land  for  the  time  the 
vendee  is  deprived  of  the  possession,  with  of  course  the  costs 
which  he  had  to  pay,  or  which  he  incurred  if  he  was  evicted  by 
suit 

When  however  the  rule  for  the  measure  of  damages,  which  has 
been  adopted  in  case  of  permanent  eviction,  is  different  from  the 
general  rule  prevailing  in  Virginia  and  nearly  all  the  other  States, 
as  for  instance  in  Massachusetts,  they  have  stated  also  a  different 
rule  when  the  eviction  is  for  years.  The  rule  stated  in  Earh  v. 
Kingsbury,  3  Cush.  206,  is  that  the  vendee  should  recover  a  just 
compensation  for  the  real  injury  resulting  to  him  by  such  eviction 
for  a  term  of  years.  It  is  admitted  that  this  is  a  very  vague  and 
uncertam  rule,  and  in  its  application  it  is  admitted  that  one  of 
the  modes,  in  which  this  just  compensation  might  be  ascertained, 
would  be  by  giving  the  annual  value  ;  and  it  was  suggested  that 
this  might  be  found  to  be  the  just  rule  in  the  case  then  before  the 
court.  In  Mills  v.  Catling  22  Vt  107,  though  the  general  rule  for 
the  measure  of  damages,  when  there  is  a  total  eviction  of  the  grantee 
m  Vermont,  is  the  same  as  in  Massachusetts,  yet  where  the  incum- 
brance  was  a  life  estate,  the  measure  of  damages  adopted  in  that 
case  was  the  value  of  the  life  estate  ;  but  the  court  seemed  to  think 
it  quite  questionable  whether  this  was  the  correct  measure  of  dam- 
ages. As  in  Massachusetts,  this  measure  of  damages  in  such  a  case 
does  not  seem  consistent  with  their  general  rule,  which  puts  the 
measure  of  damages  in  breaches  of  warranty  and  of  other  like  real 
covenants  on  the  same  basis  as  ordinary  personal  covenants.  But 
even  iu  these  States,  where  the  eviction  is  not  in  fee  but  for  a  time 
only,  there  is  obviously  a  disposition  to  adopt  the  value  of  the 
Vol.  XLIX  — 32 
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estate  for  the  time  for  which  the  grautee  is  evicted,  as  the  best,  be* 
cause  the  most  certain  measure  of  damages. 

In  Rhode  Island,  although  there  is  a  disposition  to  adopt  the 
Massachusetts  rule  for  measuring  damages  in  a  breach  of  a  coTe* 
nant  of  warranty  by  an  eviction  in  fee,  yet  in  Porter  v.  Bradley,  7 
R  I.  538,  the  rule  for  the  measure  of  damages,  where  the  eviction 
was  for  the  unexpired  term  of  a  lease,  was  the  fair  rental  value  of 
the  land  to  the  expiration  of  the  lease.  And  in  view  of  our  law 
granting  as  the  measure  of  damages,  where  there  is  a  breach  of  a 
warranty  by  an  eviction  in  fee  of  the  whole  land,  nothing  but  the 
value  of  the  land  at  the  time  of  sale  and  interest  from  time  of  evic- 
tion and  costs,  and  our  refusal  to  allow  as  the  measure  of  damages 
the  value  of  the  land  at  the  time  of  the  eviction,  or  any  thing  for 
improvements  which  the  grantee  may  have  put  on  the  land  and 
lost,  or  any  thing  for  the  loss  of  his  bargain,  if  it  were  a  good  one, 
or  any  thing  for  any  sort  of  inconvenience  to  which  he  may  have 
been  subjected  by  being  evicted  from  his  home,  it  would  seem  clear 
that  when  the  eviction  is  for  a  year,  as  in  this  case,  the  only  dam- 
ages which  can  be  allowed  the  vendee  is  the  rental  value  for  such 
year.  The  rent  actually  paid  for  the  year  to  the  grantor  or  to  any 
one  else  would  he  prima  facie  this  fair  rental  value  for  the  year; 
but  it  might  be  proven  that  it  was  less  than  the  fair  rental  value  ; 
and  if  this  was  shown,  this  fair  rental  value  should  be  allowed,  and 
not  the  actual  rent  paid  that  year.  BoUing  v.  Lersn&rj  26  Gratt* 
36. 

In  this  case,  the  court  allowed  to  the  grantee  as  damages  for  the 
breach  of  the  covenant  of  warranty  150  which  was  proven 
to  be  the  actual  rent  paid  for  the  land  for  the  year  during  which 
the  grantee  did  not  have  the  possession  of  it,  and  there  was  na 
proof  that  it  was  not  the  fair  rental  value  for  that  year.  The  court 
properly  adopted  it  as  such  fair  rental  value  and  as  the  true  meas- 
ure of  the  vendee^s  charges  to  be  abated  from  the  purchase-money 
unpaid.  There  was  of  course  no  necessity  to  make  any  order  of 
reference  to  ascertain  this  damage,  for  it  was  simply  a  year's  rent 
of  the  farm,  which  could  readily  be  determined  by  the  court  with- 
out the  aid  of  a  commissioner's  report. 

If  the  fraud,  as  is  alleged  by  the  vendor,  induced  the  vendee  to 
purchase  the  farm  with  the  assurance  that  she  could  get  possession 
of  it  immediately,  and  if  she  purchased  because  she  wanted  a  home, 
into  which  she  could  move  with  her  family,  and  the  grantor  knew 
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when  he  sold  the  land  to  her  that  he  could  not  give  possession  of 
it  for  a  year,  and  fraudulently  concealed  this  from  her,  though  he 
knew  that  this  was  a  yery  strong  reason  with  her  for  purchasing 
this  land,  then  in  certain  of  the  States  a  different  measure  of  dam- 
ages from  this  mere  rental  value  of  the  land  for  a  year  would  be 
adopted.  But  nowhere,  even  under  such  circumstances  as  I  have 
imagined  to  exist,  could  she  have  had  any  such  damages  as  she 
claims.  To  allow  such  claims  for  damages  in  any  case  would  be  to 
Tiolate  fundamental  principles  of  law  by  giying  remote  and  specu- 
latiye  damages,  which  could  not  be  said  properly  to  have  been  the 
result  of  the  misconduct  and  fraud  of  the  vendor  had  he  been  guilty 
of  such  conduct.  But  most  of  the  damages  claimed  by  the  defend- 
ant had  no  connection  as  cause  and  effect  with  the  supposed  mis- 
conduct and  fraud  of  the  vendor. 

The  decree  of  the  Circuit  Court  of  December  21, 1882,  must  be 
affirmed,  except  so  far  as  it  directs  a  sale  of  the  Marsh  farm  on  the 
terms  and  credits  prescribed  in  that  decree,  which  have  become  im- 
proper by  reason  of  the  notes  of  the  defendant  Minerva  J.  Metz, 
which  are  liens  on  the  lands,  having  become  due  and  payable  since 
the  said  decree  was  rendered.  And  thus  it  has  become  necessary 
and  proper  to  modify  this  portion  of  said  decree,  and  for  this  pur- 
pose the  cause  must  be  remanded  to  the  Circuit  Court  of  Tucker 
oonnty  with  instructions  to  enter  a  decree  for  the  sale  of  this  Marsh 
farm  in  such  part  thereof  as  is  necessary  to  pay  the  lien  declared 
and  established  upon  it  by  said  decree  of  December  21,  1882,  and 
naming  a  commissioner  or  commissioners  to  make  such  sale,  fixing 
in  the  decree  such  terms  and  conditions  of  the  sale,  as  to  the  said 
Circuit  Court  may  seem  just  and  proper,  and  otherwise  to  proceed 
with  this  cause  according  to  the  principles  governing  courts  of 
equity ;  and  the  appellants  must  pay  to  the  appellees  their  costs  in 
this  oourt  expended  and  ISO  damages. 

A  firmed  in  part.    Itemanded. 
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SoDiKBB  y.  Applbqatb. 

CM  W.  y*.411.) 
Fa/rtMTMip — inXurtH  »n  profiUfor  MroicM. 

An  agreement  that  an  employee  shall  liATe  a  specified  share  of  the  profits  of 
the  business  for  his  services  does  not  oonstitate  a  partnership.  {See  nate^ 
p.  266.) 

SUIT  to  settle  a  partnership.     The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

O.  W.  Caldwell,  for  appellant. 
J.  0.  Wright,  for  appellee. 

Snydeb,  J.  Suit  in  equity  brought  by  William  Sodiker  against 
Lewis  Applegate,  in  June,  1879,  in  the  Gircuit  Court  of  Brooke 
county,  to  settle  the  accounts  of  an  alleged  partnership  between  the 
plaintiff  and  defendant,  for  running  a  grist  and  flour  mill,  buying 
and  selling  grain  and  the  products  of  the  milL  The  bill  ayers, 
that  by  the  terms  of  the  partnership  the  defendant  was  to  famish 
the  grist-mill  then  owned  by  him  and  put  the  same  in  repair  at  his 
own  expense,  the  plaintiff  was  to  run  and  operate  the  mill,  the  funds 
for  carrying  on  the  business  and  keeping  the  mill  in  repair  was  to  be 
furnished  by  the  parties  in  equal  portions  and  the  profits  were  to 
be  shared  equally  between  them. 

The  defendant,  iu  his  answer,  positiyely  denies  that  any  partner- 
ship of  any  kind  existed  between  him  and  the  plaintiff  ;  he  ayers 
that  while  the  plaintiff  worked  at  his  mill,  he  did  so.  as  a  hired 
hand;  being  withoftt  means,  and  penniless,  he  was  employedto  ran 
the  mill  so  long  as  he  might  do  so  satisfactorily  to  the  defendant 
and  the  customers  of  the  mill.  The  cause  was  referred  to  a  com- 
missioner for  an  account,  depositions  taken,  and  the  commissioner  re- 
ported that  in  his  opinion  no  partnership  existed,  but  if  the  court 
should  decide  that  the  proofs  established  a  partnership,  he  reported 
due  to  the  plaintiff  $126.87. 

The  plaintiff  excepted  to  that  part  of  the  report  which  found 
that  no  partnership  existed,  and  the  court  by  its  decree  of  June  14, 
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1883,  sudtained  said  exception,  and  decreed  that  the  plaintiff  re* 
cover  from  the  defendant  the  said  snm  of  $126.87  and  costs.  From 
this  decree  the  defendant  appealed. 

As  I  am  clearly  of  the  opinion  that  no  partnership  existed  be*^ 

tween  the  plaintiff  and  defendant,  it  is  only  necessary  to  refer  to 

the  eridence  in  relation  to  that  matter.     The  plaintiff  in  his  de* 

position,  after  stating  the  terms  of  the  partnership  as  alleged  in  his 

bill,  says :  '^  I  did  grind  the  wheat  I  bought  with  my  own  money,  and 

sold  the  flour  on  myb wn  account  and  got  the  money.  The  wheat  that 

Lewis  Applegate  bought  I  ground,  took  the  toll  from,  and  Applegate 

sold  the  flour  on  his  own  account.   All  the  other  grain  that  came  into 

the  mill  was  disposed  of  in  the  same  way."    He  exhibits  with  his 

deposition,  and  testifies  to  their  correctness,  certain  accounts  for 

work  done  by  him  and  for  bills  paid  for  repairs  to  the  mill,  for 

boarding  hands,  and  for  money  paid  for  wheat,  all  of  which  are 

made  out  in  his  name  against  the  defendant.  The  one-half  of  these 

accounts  is  what  constitutes  the  sum  found  by  the  commissioner^ 

and  on  which  the  decree  against  the  defendant  is  based.  There  are 

no  credits  on  any  of  these  accounts  and  no  charges  of  any  kind  in 

favor  of  thQ  defendant.    Nothing  appears  as  to  the  business  of  the 

alleged  partnership.    No  charges  in  favor  or  against  it.     In  fact^ 

there  is  not  in  the  evidence  or  the  accounts  filed  any  thing  having 

any  relation  to  the  affairs  of  any  partnership  or  any  thing  to  show 

that  any  partnership  business  was  done,  from  which  any  profits  or 

losses  could  have  arisen.      If  any  partnership  existed,  the  facts 

altogether  fail  to  show  it.     The  accounts  filed  and  relied  on  by  the 

plaintiff  are  simply  charges  alleged  to  be  due  to  him  individually 

from  the  defendant.    They  are  made  out  not  against  any  firm,  but 

against  the  defendant  personally.     They  therefore  disclose  on  their 

face  that  the  plaintiff  did  not  regard  them  as  partnership  accounts, 

but  merely  as  items  due  to  him  from  the  defendant  for  work  done, 

money  paid,  etc.,  for  the  use  of  the  defendant  as  an  individuaL 

7or  these  claims,  if  they  are  just,  the  plaintiff  has  a  plain  and  ade- 

qoate  remedy  by  action  of  asBumpsU  at  law. 

The  plaintiff  was  the  person  who  had  charge  of  the  business,  and 
if  there  was  any  partnership,  he  was  the  partner  to  render  an  aC""- 
count,  and  not  the  defendant.  But  instead  of  doing  so,  he  brings 
his  suit  based  exclusively  on  private  charges  in  his  favor  against  the 
defendant  There  are  no  allegations  or  proofs  anywhere  in  the 
record  that  there  are  any  assets  or  debts  belonging  to  or  due  from 
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the  alleged  partnership.  If  there  were  any  assets  or  profits  they 
ought  to  be  in  the  hands  of  the  plaintiff  as  the  acting  partner,  and 
therefore  cause  for  a  suit  might  exist  against  him  for  an  acooant, 
but  it  is  difficult  to  conceive  why  he  should  have  occasion  to  sue 
the  defendant,  who  had  nothing  to  do  with  the  management  of  the 
alleged  partnership.  If  the  accounts  and  transactions  disclosed  in 
this  record  constitute  a  partnership  and  entitle  the  plaintiff  to 
maintain  this  suit,  then  not  only  would  eyery  employee  be  a  part- 
ner of  his  employer,  but  every  person  who  had  a  private  account 
against  another  could  sue  his  debtor  as  a  partner  in  a  court  of  equity 
and  recover. 

It  is  apparent  from  the  evidence  in  this  cause  that  no  partnership 
existed.  The  only  agreement  between  the  plaintiff  and  defendant 
is  stated  by  the  plaintiff  when  he  says  :  *^  My  agreement  was,  Mr. 
Applegate  was  to  furnish  me  a  house  to  live  in,  and  I  was  to  have 
the  half.  It  was  to  be  half  and  half  between  us.  Inside  repairs  of 
the  mill  were  to  be  done  by  me,  and  half  of  the  expenses  to  be  paid 
by  each.  Outside  repairs  to  be  paid  by  Lewis  Applegate ;  was  no 
agreement  by  us  as  to  losses." 

The  evident  meaning  of  this  language  as  shown  by  the  other 
testimony  and  facts  is,  that  the  plaintiff  was  employed  by  the  de- 
fendant to  take  charge  of  his  mill  as  miller,  and  for  his  services  in 
that  behalf  the  plaintiff  was  to  receive  one-half  the  tolls  or  earn- 
ings of  the  milL  The  half  of  the  earnings  or  profits  to  which  the 
plaintiff  thus  became  entitled  did  not  make  him  a  partner.  This 
merely  constituted  the  manner  of  payment  and  the  measure  of  his 
compensation  for  his  service  as  miller. 

To  constitute  a  partnership  between  the  parties  who  share  in  the 
profits,  the  interest  in  the  profits  must  be  mutual ;  that  is,  each 
person  must  have  a  specific  interest  in  the  profits  as  a  principal 
trader ;  he  is  not  a  partner  if  he  merely  receives  out  of  the  profits 
a  compensation  for  his  services  as  an  agent,  employee,  or  servant. 
GoU.  Part.,  §  31,  Thus  where  A.  purchased  goods  for  an  adven- 
ture on  the  credit  of  B.,  and  it  was  agreed,  'Hhat  if  any  profits 
should  arise  from  them,  B.  should  have  one-half  for  his  trouble,  it 
was  held  that  this  was  not  a  partnership  between  the  parties.'' 
Heaketk  v.  Blanchardy  4  East,  144.  In  all  cases  there  must  be  a 
participation  as  principal.  If  the  persons  merely  occupy  the  rela- 
tion of  principal  and  agent,  employer  and  employee  or  factor,  no 
partnership  can  be  predicated  upon  the  fact  that  such  agent,  em- 
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ployee  or  iactor  receiyes  a  part  or  share  of  the  profits  for  his  ser- 
yices  or  other  benefits  conferred.  This  proposition  is  illustrated  by 
namerons  cases,  among  which  are  the  following :  Berthold  y. 
Ooldsmiih,  24  How.  542 ;  Burekh  y.  Eckhdrt,  1  Den.  341 ;  Boto- 
yer  y.  Andermm^  2  Leigh,  550  ;  Ohapline  y.  Oonani,  3  W.  Va.  507 ; 
Dib  y.  Bridge,  23  id.  20 ;  Hanna  y.  FlitU,  14  GaL  73 ;  Morgan  y. 
Steames,  41  Yt.  397. 

In  eyery  partnership  there  is  a  community  of  interest,  but  every 
•commonity  of  interest  dees  not  create  a  partnership.  There  mnst 
be  a  joint  ownership  of  the  partnership  funds,  or  a  joint  right  of 
'Control  oyer  them,  and  also  an  agreement  to  share  the  profits  and 
losses  arising  therefrom.  Thus  an  agreement  between  A.  and  B. 
that  A.  shall  work  B.'s  farm  upon  shares  and  divide  the  produce^ 
•does  not  constitute  them  partners  inter  sese  or  as  to  third  persons. 
Putnam  v.  Wise,  1  Hill,  234.  Nor  are  the  owners  of  real  estate, 
who  contract  with  mechanics  to  build  a  mill  or  other  building  upon 
their  land,  partners  inter  eese,  but  either  party  paying  more  than 
his  share  of  the  expense  of  the  construction,  may  recoyer  such  ez- 
•cess  of  the  other  owner  in  anumpsU.  Porter  y.  McOlarej  15  Wend. 
187. 

It  is  unnecessary  to  illustrate  further  what  particular  facts  and 
agreements  do  or  do  not  constitute  a  partnership.  The  books  are 
full  of  nice  distinctions  and  definitions  showing  that  it  is  often 
difficult  to  decide  to  which  class  the  particular  facts  and  circum- 
■stances  assign  cases.  In  the  case  before  us  however  there  is  no  such 
-difficulty.  Under  none  of  the  authorities  or  definition  could  this 
be  classed  as  a  partnership. 

I  am  therefore  of  opinion  that  the  decree  complained  of  must 

be  reversed,  with  costs  to  the  appellant  and  the  plaintifTs  bill  dis- 

misBed  with  costs. 

Judgment  reversed. 

Note  bt  thb  Bbpobtsr.— See  88  Am.  Bap.  969 ;  86  id.  118;  25  id.  607  ; 
^  id.  M,  887 ;  87  id.  527  ;  48  id.  8 ;  42  id.  99  :  27Eng.  Bep.  512  ;  8  Am.  Dec. 
^97,  note ;  Pond  y.  Oufnmim,  60  Conn.  872  ;  BuMng  y.  People,  42  Ark.  890. 

In  Otdkran  y.  Mofrmaduke,  60  Tex.  872»  the  ooort  said :  "  Upon  the  tiinl  the 
•eooit  instructed  the  Jnrj,  that '  If  defendant  loaned  or  adyanced  money  to  J. 
•4  D.  Gnyiness  to  be  used  in  the  purchase  and  sale  of  cotton,  hides,  etc.,  and 
was  to  reoeiye  a  part  of  the  profits  of  the  business  as  a  consideration  for  such 
Umui  or  adyanoe,  I  instruct  jou  that  he  was  a  partner,  but  if  on  the  other 
hand  he  was  to  receiye  a  fixed  sum  from  the  profits  of  the  business  as  a  com- 
pensstion  for  the  use  of  his  money,  he  was  not  a  partner.* 
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"  Appellant  innisto  that  the  ooart  erred  in  the  criterion  famished  for  the 
purpose  of  determining  whether  or  not  he  was  in  fact  a  partner.  Both  at 
eommon  law  and  in  equity,  where  a  party  by  agreement  had  a  right  in  the 
entire  net  profits,  which  entitled  him  to  a  definite  share  as  profits,  he  was  con- 
sidered a  partner.     OhetUf  v.  Dickinson,  54  N.  Y.  1. 

''  li  is  not  essential  to  constitute  a  partnership  that  the  parties  were  by  agree- 
ment to  share  in  the  losses,  but  it  is  sufficient  if  they  are  to  haye  a  community 
of  interest  in  the  profits  as  such.  Goode  v.  McCartney ,  10  Tex.  105  ;  Manhat- 
tan Brass  Co.  ▼.  Scars,  45  N.  Y.  797. 

"  In  Story  on  Part.,  §  58,  it  is  said  <  that  he  who  is  to  take  a  part  of 
the  profits  shall  by  operation  of  law  be  made  liable  to  losses  as  to  third  per- 
sons, because  by  taking  a  part  of  the  profits  he  takes  from  the  creditors  a  part 
of  that  fand  which  is  the  security  for  the  payment  of  their  debts.' 

"  In  determining  the  question  the  court  will  look  to  the  actual  relation  con- 
sequent upon  the  engagements  of  the  parties,  and  in.faTor  of  creditors  they 
will  ordinarily  apply  the  doctrine  that  the  party  who  shares  in  the  profits 
must  also  bear  his  share  of  the  liabilities.  And  it  is  said  that  this  is  applied 
as  a  rule  of  law.  That  to  obyiate  its  force  and  effect,  it  is  not  sufficient  thai 
the  parties  did  not  intend  a  partnership,  or  that  they  intended  there  should  be 
none.  To  do  this,  it  must  be  shown  that  they  intended  and  constituted  & 
distinct  and  different  relation  excluding  that  of  partnership.  Otocns  ▼. 
MackaU,  88  Md.  282  ;  Parker  ▼.  CanfiM,  87  Conn.  250  ;  Ea$tman  ▼.  Clark,  68 
N.  H.  276  ;  LeggeU  ▼.  Hyde,  58  N.  Y.  272. 

*'  It  has  been  held  that  as  to  third  persons  it  is  sufficient  to  show  a  com- 
munion of  interest  in  the  profits  to  establish  the  relation  of  partnership. 
Sheridan  v.  Medora,  10  N.  J.  Eq.  469  ;  Lenglc  y.  SmUh,  48  Mo.  276. 

"From  these  authorities  it  would  seem  that  if  appellant  advanced  the 
money,  upon  the  agreement  that  he  was  to  share  in  the  net  profits  resulting 
from  the  enterprise,  this  would  entitle  him  i»  an  account  to  ascertain  the  re- 
sult of  the  enterprise.  And  this,  together  with  the  further  fact  that  such 
profits  constitute  partnership  property  to  which  creditors  could  resort,  would 
constitute  appellant  a  partner. 

'*  The  true  distlDCtion  is  this :  Where  a  clerk  or  agent  by  agreement  is  to 
receive  a  fixed  portion  of  the  profits  as  compensation  for  his  time  or  labor, 
that  he  does  this  as  clerk  or  agent  and  not  as  principal ,  for  the  partnership 
fund  or  effects  may  be  legally  used  in  paying  such  clerk  or  agent  for  his  time 
and  services.  Therefore  the  fact  that  the  effects  are  not  resorted  to  for  this 
purpose,  until  profits  have  accrued  and  become  effects,  would  not  make  the 
clerk  or  agent  receiving  such  effects  as  compensation  for  his  services  a  partner. 
But  when  one  advances  money  under  an  agreement  that  the  principal  is  to  bo 
refunded,  but  for  compensation  he  is  to  share  in  the  net  profits  of  the  adven- 
ture, this  makes  him  a  partner,  for  he  is  then  to  share  in  the  profits  as  a  prin- 
cipal and  not  as  a  clerk  or  agent." 

In  Claflin  v.  Hirsch,  New  York  Supreme  Court.  March,  1884,  it  was  held  that 
"  An  agreement  by  which  a  person  participates  in  the  profits  Only  of  a. 
business  renders  such  person  a  general  partner  as  to  third  persons." 
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-  ;^ahuig^ou!nrb]r  wlkich  '<Mi&  person  is  to:  sbare'  the  pir6fits  of  a  business 
.with'aaotlier  does  not  make  ^h|^  a  general  partner  in  any  sach  sense  as  to  de- 
j)rivehix)iof  his  right  to  certain  additional  specific  pompensation  which  has 
been  tgreed  upon.    Hamper's  Appeal^  51  Mich.  71^ 


State  v.  Pbbw. 

CM  W.  Va.  4ie.) 
OanUmpt  —  ednttructive  —  libel  on  judges. 

A  pablieation  in  a  newspaper  when  and  where  a  court  is  sitting,  referring  to  a 
case  pending  therein,  and  charging  the  Judges  with  having  in  a  political 
caucus  advised  the  action  out  of  which  the  case  arose,  and  with  haying 
pledged  themselves  to  the  caucus  to  adjudge  its  action  legal,  and  to  decide 
the  case  before  an  approaching  political  convention,  is  a  contempt  which  may 
be  snnimarilj  punished  as  "  misbehavior  in  the  presence  of  the  court,  or  so 
sear  thereto  as  to  obstruct  or  interrupt  the  administration  of  justice." 

PBOOEEDINGS  for  contempt.     The  opinion  states  the  facts. 

John  A.  HiUchinaan  and  W.  P.  Hubbard  for  respondents. 

JoHKSOKy  President.  It  is  claimed  in  the  answers,  that  the 
proceedings  in  this  case  are  irregular  ;  that  the  rule  is  too  vague 
and  indefinite  and  ought  only  to  have  issued  upon  affidavit.  There 
is  DO  sufficient  irregularity  in  the  proceedings  here  that  would  jus- 
tify the  court  in  discharging  the  rule,  as  clearly  appears  by  the 
epinion  of  brother  Snyder,  which  meets  my  entire  approval.  The 
main  question,  the  one  most  discussed  at  the  bar  is  :  Has  the  court 
the  power  to  punish  summarily  a  constructive  contempt  of  the 
character  described  in  the  rule?  It  is  insisted  that  the  power  to 
punish  for  contempt  is  limited  by  sections  27  and  28  of  chapter  147 
of  the  Code.     The  said  two  sections  are  as  follows  : 

'^  27.  The  courts  and  judges  thereof  may  issue  attachments  for 
contempts  and  punish  them  summarily  only  in  the  cases  following: 
First,  misbehavior  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  or  interrupt  the  administration  of  justice  ; 
secondly,  violence  or  threats  of  violence  to  a  judge  or  officer  of  the 
court  or  to  a  juror,  witness,  or  party  going  to,  attending  or  retum- 
VoL.  XLIX  —  88 
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ing  from  the  court,  for  or  in  respect  of  any  act  or  proceeding  had,  or 
to  be  had  in  such  court ;  thirdly,  misbehayior  of  an  officer  of  the 
court  in  his  official  character  ;  fourthly,  disobedience  or  reeistanoe 
of  any  officer  of  the  court,  juror,  witness,  or  other  person  to  any 
lawful  process,  judgment,  decree  or  order  of  the  said  court." 

''28.  No  court  shall,  without  a  jury,  for  any  such  contempt  as  is 
mentioned  in  the  first  class  embraced  in  the  preceding  section,  im- 
pose a  fine  exceeding  fifty  dollars  or  imprison  more  than  ten  days. 
But  in  any  such  case  the  court  may  impanel  a  jury  (without  an  in- 
dictment or  other  formal  pleading),  to  ascertain  the  fine  or  impris- 
onment proper  to  be  inflicted,  and  may  give  judgment  according  to 
the  verdict.'* 

It  is  also  insisted  that  the  legislature  had  the  right  thus  to  limit 
the  powers  of  courts  over  the  subject  of  contempts  and  entirely 
prohibit  the  courts  from  punishing  summarily  such  a  constructiye 
contempt  as  is  set  up  in  the  rule.  Counsel  cite  the  following  au- 
thorities to  sustain  this  position  :  Storey  y.  People,  79  111.  48  ;  & 
a,  22  Am.  Rep.  158 ;  Whart.  PL  &  Pr.,  §§  957-961;  Trial  of  Judge 
Peck,  pp.  87,  91,  92,  295,  400,  426 ;  Const  of  State,  arts.  3,  6,  § 
39 ;  Ex  parte  Bollenan  and  Swartout,  4  Cranch,  93 ;  Bx  parte 
Hardy,  68  Ala.  303 ;  State  y.  Woottey,  11  Bush,  95 ;  Whittem  y. 
State,  36  Ind.  196;  20  Am.  Law.  Beg.  433;  United  States  y.  New 
Bedford  Bridge,  1  Wood.  &  M.  440;  State  y.  GaUoway,  5  Cold.  326; 
Ex  parte  Hickey,  4  Sm.  &  M.  776;  People  y.  Yates,  6  Johns.  337; 
J7ttm>iw/r«  case,  9  Watts,  431;  Wheeling  y.  B.  iSt  0.  B.  Co.,  13  Oratt 
AO;  Lindsay  y.  Comers,  2  Bay,  61;  Hoover  y.  Wood,  9  Ind.  286;  Ire- 
JandY.  Turnpike  Co.,  19  Ohio  St.  373;  State  y.  Sauvinst,  24  La.  Ann. 
119;  HiU  y.  Grandall,  52  111.  70;  Lewis  y.  McElvain,  16  Ohio,  347;  Bx 
parte  Schenek,  65  K  C.  353  ;  Weaver  y.  Hamilton,  2  Jones  L.  343; 
/n  re  Daves,  81  N.  C.  72 ;  In  re  Walker,  82  id.  95 ;  Oromartie  y. 
C&mWs,  85  id.  211 ;  Dunham  y.  State,  6  Iowa,  245 ;  State  y.  Ander- 
son,  40  id.  207 ;  Ex  parte  Edtoards,  11  Fla.  185  ;  Stuart  y.  People, 
3  Scam.  395 ;  Batehdder  y.  Moore,  42  Cal.  412 ;  Butherford  t. 
Holmes,  5  Hun,  317 ;  Newton  y.  Com.,  1  Grant  Cas.  453 ;  Middle- 
brook  y.  State,  43  Conn.  258 ;  s.  c,  21  Am.  Rep.  650 ;  Deskin's 
Case,  4  Leigh,  685. 

The  case  in  79  Illinois  was  a  proceeding  against  Storey  for  con- 
tempt of  court  and  publication  of  certain  articles  in  the  Chicago 
Times  reflecting  upon  the  action  of  the  grand  jury  in  flnding  in- 
dictments against  him  in  the  said  court.     The  court  below  found 
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him  gailtf  and  sentenced  him  to  imprisonment  in  the  county  jaiL 
To  this  judgment  he  obtained  a  writ  of  error.  Mr.  Justice  Sohol- 
FiBLD,  in  deliyering  the  opinion  of  the  court,  after  referring  to  the 
fact  that  there  was  no  allegation,  that  the  publication  of  the  arti* 
cles  is  calculated  to  preyent  the  obtaining  of  a  competent  petit  jury 
to  try  the  respondent  on  the  seyeral  indictments,  or  that  the  judge, 
whose  duty  it  will  be  to  preside  during  such  trial,  will  in  anywise 
be  affected  thereby  in  the  discharge  of  his  duty,  said : 

[Omitting  extracts.] 

The  court  held  that  the  constitutional  proyision,  **  that  eyery 
person  may  freely  speak,  write  and  publish  on  all  subjects,  being 
responsible  for  the  abuse  of  that  liberty  ;  and  in  all  trials  for  libel, 
both  ciyil  and  criminal,  the  truth,  when  published  with  good 
motiyes  and  for  justifiable  ends,  shall  be  a  sufficient  defense,''  ap- 
plies to  words  spoken  or  published  in  regard  to  judicial  conduct  and 
character. 

I  do  not  understand  this  case  as  oyerruling  People  y.  Wilson,  but 
it  does  dissent  from  the  broad  ground  taken  by  some  of  the  judges 
in  that  case.  It  is  true  that  Wharton  in  his  Criminal  Pleading  and 
Practice  takes  the  ground  that  a  contempt  of  the  character  now  un- 
der oonsideration  cannot  be  summarily  punished.  But  Bishop  (2 
Crim.  Law),  g  259,  takes  an  opposite  yiew  of  the  question.  In  the 
celebrated  case  of  Judge  Peck  there  was  nothing  decided,  as  I 
onderstand  it,  except  that  the  Senate  of  the  United  States  belieyed 
that  the  action  of  the  judge  was  an  error  of  judgment.  It  seems 
to  me  apparent  that  Lawless  was  not  guilty  of  a  constructiye  con- 
tempt unless  a  dignified  criticism  of  the  opinion  of  the  court  is 
such  contempt ;  a  position  that  would  not  be  taken  by  any  court 

In  Woolley^e  case,  11  Bush,  it  was  held  that  the  right  of  self- 
presenration  is  an  inherent  right  in  the  courts  not  deriyed  from  the 
l^lislature,  and  cannot  be  made  to  depend  upon  the  legislatiye  will. 
Whether  the  legislature  might  interfere  with  the  manner  in  which 
courts  protect  themselyes  from  insults  and  indignities,  was  doubted 
and  left  an  open  question.  This  was  a  contempt  to  the  Gourt  of 
Appeals  of  Kentucky,  and  was  punished  by  a  fine. 

Arnold  y.  Gomm.,  80  Ey.  300;  s.  c,  44  Am.  Bep.  480,  was  a 
writ  of  error  to  a  judgment  in  a  contempt  case,  the  contempt  hay- 
ing been  committed  in  the  presence  of  the  court.  Judge  Pbtob, 
in  deliyering  the  opinion  of  the  court,  said  : 

[Omitting  extracts.] 
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Whittem  v.  8UUe,  36  Ind,,  shows  that  the:  legislature  in  that  Stftte 
has  giyen,  if  it  could  give  power  to  the  courts  to  punish  either  di- 
Teot  or  constructiye  contempts.  It  seems  to  me  the  case  of  iSkUe  y. 
OaUoway,  5  Gold.^  properly  decides  nothing,  except  that  a  judg- 
ment for  contempt  by  an  inferior  court  could  not  be  reyersed. 
'the  criminal  court  of  Memphis  pronounced  judgment  of  fine  and 
imprisonment  upon  a  charge  of  contempt  against  Galloway  and 
Rhea,  the  editors,  and  publishers  of  the  Memphis  Avalanche,  The 
aUeged  contempt  was  an  editorial  article  published  in  said  paper^ 
purporting  to  giye  the  particulars  and  denouncing  the  judge 
of  the  court  as  guilty  of  official  corruption  in  discharging 
upon  bail  a  prisoner  indicted  in  that  court  for  felony.  The  publi- 
cation was  made  a  day  or  two  after  the  discharge  of  the  prisoner  on 
bail.  The  Tennessee  Code  proyided^  that  '^  the  power  of  the  seyeral 
cpurts  of  this  State  to  issue  attachments  and  inflict  punishments  for 
contempt  of  court  shall  not  be  construed  to  extend  to  any  except 
the  following  cases:  The  proyisions  are  similar  to  ours  in  most  re- 
spects, but  the  sixth  clause  proyides  in  general  terms  for  ^' any 
other  act,  or  omission  declared  a  contempt  by  law."  The  court 
said  of  this  clause,  ^'that  it  was  not  intended  to  embrace  and  did 
not  embrace  the  yast  and  undefined  scope  of  contempts  at  common 
law,  outside  of  the  clauses  prescribed  by  statutory  enactments.'' 
The  court  further  said,  that  no  writ  of  error  lay  to  the  judgment 
and  a  judgment  refusing  to  discharge  the  prisoner  on  habeas  corpus 
could  not  be  reyersed;  that  the  ''  power  of  the  courts  to  punish  for 
contempts  without  appellate  superyision,  though  absolutely  essential 
to  the  protection,  efficacy  and  existence  of  the  courts,  is  neyertheless 
capable  of  being  exercised  unwisely  and  corruptly.  Absolute  and 
complete  protection  or  redress  against  such  injudicious  or  improper 
exercise  of  the  power  is  in  its  nature  as  to  many  cases  impossible 
to  be  giyen.  In  the  organization  and  maintenance  of  goyemment 
it  is  impossible  to  ayoid  the  necessity  of  reposing  powers  in  func- 
tionaries, whose  action  must  be  final  and  ineyitable.''  The  court 
seemed  to  think  that  the  power  of  the  court  in  the  case  before  it 
was  improperly  exercised,  but  it  was  not  subject  to  reyiew. 
,  The  case  in  4  Smedes  &  Marshall,  is  not  decided  by  the  Supreme 
Court  of  Mississippi,  and  the  opinion  there  pronounced  and  so 
much  relied  on  in  the  argument  before  us  was  the  opinion  of  a 
single  judge  of  the  Saprebie  Court  pronounced  in  discharging  a 
prisoner  on  writ  of  habeas  corpus.     Another  judge,  under  like  cir- 
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camstancesy  expresses  a  different  opinion  in  Ex  parte  Adajns,  25 
Miss.  883,  in  which  he  held,  that  ^'  the  right  of  courts  of  jastice  to 
punish  by  fine  and  imprisonment  for  contempts  of  their  authority 
is  an  inherent  right  pertaining  to  them,  which  they  can  exer- 
cise independent  of  any  statute."  But  in  Watson  y.  WilltamSf 
36  Miss.  331,  which  was  heard  on  appeal,  the  court  held:  ^^The 
nght  of  punishing  contempts  by  summary  conviction  is  a  neces- 
sary attribute  of  judicial  power,  inherent  in  all  courts  of  justice 
from  the  very  nature  of  their  organization,  and  essential  to 
their  existence  and  protection  and  to  the  due  administration  of  jus- 
tice. It  is  a  trust  giyen  to  the  courts  not  for  themselves,  but  for 
the  people  whose  laws  they  enforce,  and  whose  authority  they  exer- 
cise, and  each  court  has  the  power  for  itself  finally  to  adjudicate 
and  punish  contempts  without  interference  from  any  other.  The 
right  to  punish  for  contempts  extends  not  only  to  acts  which  di- 
rectly and  openly  insult  and  resist  the  powers  of  the  court,  or  the 
persons  of  the  judges,  but  to  indirect  and  constructive  contempts 
which  obstruct  the  process  and  degrade  the  authority  of  the 
court." 

The  court  said  in  Batehelder  v.  Moore,  42  Gal.  412:  ''The 
power  of  a  court  to  punish  for  an  alleged  contempt  of  its  authority, 
though  undoubted,  is  in  its  nature  arbitrary,  and  its  exercise  is  not 
to  be  upheld,  except  under  the  circumstances  and  in  the  manner 
prescribed  by  law."  It  did  not  then  appear  that  the  statute  did 
not  confer  ample  power  for  the  proper  protection  of  the  courts,  and 
this  authority  therefore  recognizes  the  right  of  the  legislature  t6 
limit  and  regulate  but  not  to  take  away  the  right  of  self  protection 
from  the  courts* 

In  Ex  parte  Sehenek,  65  N.  G.  353,  it  was  held  that  'Hhe  act  of 
April  4, 1871»  declaring  that  no  attorney  who  has  been  duly  licensed 
to  practice  law  shall  be  debarred  or  deprived  of  his  license  and  right 
to  practice,  except .  upon  conviction  for  a  criminal  offense  or  after 
confession  in  open  court,  is  constitutional;  that  said  act  does  not 
take  away  any  of  the  inherent  rights  which  are  absolutely  essential  in 
the  administration  of  justice. "  This  case  does  not  overrule  Ex  parte 
Moore  or  Ex  parte  Btgge,  in  63  and  64  N.  G.  To  these  last  cases  t 
will  refer  m  another  part  of  this  opinion. 

In  Walker^s  case,  82  N.  0.  95,  it  was  held,  that  it  was  unlawful 
to  imprison  for  more  than  thirty  days  for  a  contempt  of  court,  cit- 
ing the  statute.    The  constitutionality  of  the  act  is  not  discussed. 
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and  it  seems  to  be  admitted  by  the  court  that  the  legislature  has 
the  right  to  regulate  the  power  to  punish  for  contempts. 

Again  Cramariie  v.  Comers,  85  N.  G.  211,  was  a  construction  of 
a  statute  without  considering  its  constitutionality;  and  it  was  held 
that  ''  under  the  act  of  1868-9,  chapter  117,  the  court  has  no  power 
to  punish  a  contempt  already  committed  by  an  imprisonment  of  in- 
definite duration,  but  it  may  by  proceedings  as  for  contempt  coerce 
obedience  to  any  lawful  order  by  imprisoning  the  contumacious 
party,  until  he  shall  comply." 

Dunham  v.  State,  6  Iowa,  245,  was  a  writ  of  error  to  the  judg- 
ment of  the  Circuit  Court,  punishing  for  a  contempt  an  editor  for 
a  libel  on  the  court  during  a  trial;  and  the  court  held,  reversing 
the  judgment,  that  **  the  publication  of  articles  in  a  newspaper,  re- 
flecting upon  the  conduct  of  a  judge  in  relation  to  cases  pending 
in  his  court,  and  which  were  disposed  of  before  the  publication,  or 
the  publication  of  the  evidence  and  arguments  of  counsel  in  a  case 
undisposed  of,  in  which  there  was  no  rule  of  court  prohibiting  such 
publication,  however  unjust  and  libellous  the  publication  may  be,  do 
not  amount  to  contemptuous  or  violent  behavior  toward  the  court, 
under  chapter  94  of  the  Code,  nor  are  they  so  calculated  to  impede, 
embarrass  or  obstruct  the  court  in  the  administration  of  the  law,  as 
to  justify  the  summary  punishment  of  the  ofiFender  under  that  chap- 
ter." In  that  case  the  court  said:  *' We  are  strongly  inclined  to 
think  however  that  the  provisions  of  the  Code  upon  this  subject 
must  be  regarded  as  a  limitation  upon  the  power  of  the  courts  to 
punish  for  any  other  contempts.  We  can  conceive  of  no  possible  state 
of  case  in  which  the  exercise  of  this  power  might  become  necessary  for 
the  protection  of  the  court,  or  the  due  administration  of  the  law, 
that  is  not  covered  by  these  provisions.  If  such  a  case  could  by  pos- 
sibility arise,  we  would  not  say  that  by  virtue  of  its  inherent  power, 
the  punishment  might  not  be  inflicted."  They  admit  the  right  to 
regulate  the  power,  but  not  to  take  away  any  that  is  necessary  for 
the  courts  in  properly  administering  the  law. 

In  State  v.  Anderson,  40  Iowa,  207,  it  was  held,  '*that  the  pub- 
lication by  an  attorney  in  a  newspaper,  criticising  the  mlings  of  the 
court  in  a  case  tried  and  determined  prior  to  the  publication,  does 
not  constitute  contemptuous  or  violent  behavior  toward  the  courts 
punishable  as  contempt.  Whether  the  publication  if  made  during 
the  pending  of  the  trial,  would  justify  th^  court  in  punishing  the 
writer  for  contempt,  quare*** 
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In  Ex  parte  Edwards,  11  Fla.  174,  it  was  held:  ^'In  the  absence 
of  any  statatoiy  limitation  or  restriction,  the  power  of  the  several 
courts  over  the  matter  of  '  contempts '  is  omnipotent,  and  its  exer- 
cise in  any  particular  case  is  not  to  be  questioned  by  any  other  tri- 
bunal. It  is  the  great  bulwark  established  by  the  common  law  for 
the  protection  of  courts  of  justice,  and  for  the  maintenance  of  their 
dignity,  authority  and  efSciency.  By  our  statute  the  power  to  pun- 
ish for  '  contempts '  is  limited  to  fine  and  imprisonment,  the  fine 
in  any  case  not  to  exceed  tlOO  or  imprisonment  thirty  days,  and 
this  statute  is  made  to  apply  as  well  to  courts  of  equity  as 
to  courts  of  common  law.  As  applicable  to  Courts  of  Chancery, 
the  restrictions  in  the  statute  must  be  confined  to  such  acts 
as  are  the  subject  merely  of  punishment.  It  neyer  was  designed 
to  deprive  that  court  of  its  ancient  authority  to  enforce  its 
iiflBrmatiye  orders  or  decrees,  or  any  order  or  decree,  whether 
affirmative  or  otherwise,  which  may  be  pronounced  at  the  final 
healing  of  the  cause."  The  court  says  of  the  power  of  courts  over 
the  subject,  p.  186:  '^  This  is  the  great  bulwark  established  by  the 
common  law  for  the  protection  of  courts  of  justice,  and  for  the 
maintenance  of  their  dignity,  authority  and  efficiency,  and  neither 
in  England  nor  in  the  United  States  has  this  unrestricted  power 
been  seriously  questioned." 

In  Rutlisrford  v.  Holmes^  5  Hun,  317,  it  is  held  by  the  Supreme 
Court  of  New  York,  not  the  Court  of  Appeals,  which  is  the  court 
of  last  resort:  '^  The  power  to  punish  for  contempt  is,  in  its  nature, 
an  exception  to  the  provisions  of  the  Constitation,  and  it  cannot  be 
extended  in  the  least  degree  beyond  the  limits  which  have  been  im- 
posed by  statute."  This  was  a  review  of  a  contempt  proceeding  by 
a  justice  of  the  peace. 

In  MiddUbrook  v.  State,  h  Conn.  257;  s.  c,  21  Am.  Bep.  650; 
It  was  held:  '^  The  statute  is  not  to  be  regarded  as  conferring  the 
power  to  puriish  for  contempts,  but  merely  as  regulating  an  existing 
power.  The  power  is  inherent  in  all  courts."  In  delivering  the 
opinion  of  the  court  Carpekter,  J.,  said:  ''But  independently 
of  the  statute  we  think  the  power  is  inherent  in  all  courts.  A 
court  of  justice  must  of  necessity  have  the  power  to  preserve  its 
own  dignity  and  protect  itself.  In  re  Cooper,  32  Vt.  267;  State  v. 
Woadfin,  5  Ired.  L.  199;  Stephen^ a  case,  404.  Many  other  oases 
might  be  cited  to  the  datne  point  but  it  is  unnecessary,  as  we  are 
aware  of  no  authority  directly  iii  j^ini  to  the  contnury. 
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I  have  reyiewed .  the  stxongeBt  ^caaes  cited  by  counsel  lojsustain 
their  position,  and  deem  it  nnneoessary  to  refer  to  their  other  cita-i 
tions  more  particularly.  , 

Judge  Oooley,  in  his  work  on  Torts,  424,  says:  *^  It  has  also 
been  held  in  many  cases  that  the  publication  of  an  article  in  a  news- 
paper commenting  on  proceedings  in  court  then  pending  and  un-* 
determined,  or  upon  the  court  in  its  relation  thereto,  made  at  a  time^ 
and  under  circumstances  calculated  to  afFect  the  cause  of  justice  in 
such  proceedings,  and  obriously  intended  for  that  purpose,  may  ba 
punished  as  a  contempt,  eyen  though  the  court  was  not  in  session: 
when  the  publication  was  made.  Such  a  publication  when  made 
howeyer,  is  a  continuous  wrong,  as  much  as  would  be  something  of 
a  physical  nature,  planned  in  adyance  and  so  arranged  as  that  its 
natural  and  necessary  results  should  be  to  throw  the  court  into 
disorder  and  confusion  when  its  sitting  should  commence." 

In  Spaulding  y.  People^  7  Hill,  301,  it  was  said  by  Nblson,  G. 
J.:  ''  The  remedy  by  indictment  is  ofttimes  found  too  tardy  for  the 
exigency  of  the  case;  and  hence  the  law  has  always  authorized  the 
mere  summary  proceeding  by  attachment  as  for  a  criminal  con- 
tempt, whereby  the  offender  is  arraigned  at  once  upon  the  charges 
and  the  courts  of  justice  more  promptly  yindicated  and  sustained. 
As  has  been  well  remarked  in  reference  to  this  subject,  laws  with- 
out a  competent  authority  to  secure  their  administration  from  dis- 
obedience and  contempt  would  be  in  yain  and  nugatory.  A  power 
in  the  courts  of  justice  therefore  to  suppress  such  contempts,  by  an 
immediate  attachment  of  the  offender,  results  from  the  first  prin- 
ciples of  judicial  establishments,  and  must  be  an  inseparable  attend- 
ant upon  eyery  superior  tribunal." 

In  Taiw  y.  Lansing,  9  Johns.  417,  Platt,  Senator,  said:  '^  A 
contempt  is  an  offense  against  the  court  as  an  organ  of  justice;  and 
the  court  can  rightfully  punish  it  on  summary  conyiction,  whether 
the  same  act  be  punishable  as  a  crime  or  misdemeanor,  on  indict* 
ment,  or  not  *  *  *  A  conyiction  or  indictment  will  not  purge 
the  contempt;  nor  will  a  conyiction  for  contempt  be  a  bar  to  an 
indictment" 

In  Hutherford  v.  Holmes,  66  N.  Y.  369,  it  was  held:  "A  court, 
of  a  justice  of  the  peace  has  no  power  to  adjudge  a  person  in  con- 
tempt and  to  punish  him  therefor  saye  in  the  cases  prescribed  in 
the  statute."  Judges  Andbbws  and  Millbb,  dissented,^  ^he-twq 
dissenting  judges  muat  ;]^a.ye  .thought  Ihat  eyen  a  justice  of  the 
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peace  could  not  .be.  by  statute  depriyed  ot  hi»  neccfssary  power  to: 
panish  for  certain  contempts.  < 

In  Mailer  of  KwmngmyZZ  N,  J.  L.  344,  it  was  held:  "  The 
power  to  punish  by  commitment  for  contempt  is  a  power  belonging 
only  to  judges  of  certain  courts,  and  does  not  arise  from  the  mere 
exercise  of  judicial  functions.  The  power  so  far  as  it  may  be  exer- 
cised by  judicial  officers  is  an  incident  to  a  court,  belonging  alike 
to  civil  and  criminal  jurisdiction,  but  not  extending  at  the  common 
law,  below  such  as  are  courts  of  record,  recognized  in  the  common* 
law." 

In  Cafiwright's  case,  114  Mass.  238,  Orat,  C.  J.,  said:  ''The 
summary  power  to  commit  and  punish  for  contempts  tending  to  ob^ 
struct  or  degrade  the  administration  of  justice  is  inherent  in  Courts 
of  Chancery  and  other  Supreme  Courts  as  essential  to  the  execution, 
of  their  powers,  and  to  the  maintenance  of  their  authority,  and 
is  a  part  of  the  law  of  the  land  within  the  meaning  of  Magna  Charti^ 
and  of  the  twelfth  article  of  our  Declaration  of  Bights." 

In  State  v.  Matthews^  37  N.  H.  450,  it  was  held,  that  ''the  au- 
thority to  punish  contempt  is  a  necessary  incident,  inherent  in  the 
organization  of  all  legislatiye  bodies,  and  all  courts  of  law  or 
equity." 

In  Sturoc^s  case,  48  N.  H.  428,  it  was  held:  "  The  publication  of 
an  article  in  a  newspaper  printed  and  circulated  in  the  place  where 
a  court  is  sitting,  reflecting  in  severe  and  opprobrious  terms  on  the 
character  of  a  criminal  prosecution  then  pending  in  court  and  stand- 
ing in  order  for  trial,  if  the  publication  is  made  at  a  time  and  in 
eircumstancea  such  as  would  naturally  bring  it  to  the  notice  of 
jurors  and  others  who  are  in  attendance  upon  the  court,  is  a  con- 
tempt of  court  and  punishable  as  such  by  summary  process." 

In  Morrison  v.  McDonald y  21  Me.  550,  it  was  held:  "The 
power  to  commit  for  contempts  of  courts  is  incidental  to  all  courts 
of  record." 

In  Oaudy  v.  StaUy  13  Neb.  445,  it  was  held:  "  The  District 
Court  has  authority  to  punish  by  proceedings  for  contempt  anyper- 
son  who  attempts  to  corrupt  or  unlawfully  influence  jurors  in  a  case 
pending  before  the  court."  It  was  further  held,  that  "  as  the  pro- 
ceeding was  solely  to  protect  justice  from  obstruction,  the  accused 
is  not  entitled  to  a  trial  by  jury." 

In  State  y.  WUliamSy  2  Speer,  26,  it  was  held:  "The  seventh 
and  eighth  clauses  of  the  act  of  1839,  in  relation  to  the  office. of  cour 
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stable,  which  prescribe  the  proceeding  by  indictment  m  cases  of 
official  misconduct,  do  not  supersede  or  impair  a  judge's  common- 
law  jurisdiction  over  the  subordinate  officers  of  court,  so  as  to  de- 
prive him  of  the  power  without  indictment  of  punishing  a  constable 
for  contempt,  or  of  ordering  him  to  be  put  under  a  rule  to  show 
cause  why  he  should  not  be  stricken  from  the  roll  for  official  mis- 
demeanor coming  under  the  observation  of  the  judge  himself,  or 
which  may  be  brought  to  his  knowledge  through  official  channels. 
The  remedy  provided  by  this  act  is  rather  to  be  regarded  as  cumu* 
lative  than  exclusive/' 

In  the  old  case  of  Bespublica  v.  Ostaald,  1  Dal.  319,  decided  by 
the  Supreme  Court  of  Pennsylvania  in  1788,  it  appears  from  the 
opinion  of  McKbaut,  0.  J.,  that  it  was  a  motion  for  an  attachment 
against  Eleazer  Oswald,  printer  and  publisher  of  the  Independent 
Gazetteer.  That  an  action  for  libel  had  been  instituted  in  thai 
court,  in  which  Andrew  Brown  was  plaintiff  and  said  Oswald  de- 
fendant; that  a  question  with  respect  to  bail  in  the  action  had  been 
agitated  before  one  of  the  judges,  from  whose  order  discharging  the 
defendant  on  common  bail  the  plaintiff  had  appealed  to  the  court; 
and  that  Oswald's  appeal  to  the  public  through  his  paper,  which  wa» 
the  immediate  subject  of  complaint,  related  to  the  action  then  pend« 
ing  before  the  court  It  was  contended  that  the  published  address  was 
intended  to  prejudice  the  public  mind  upon  the  merits  of  the  cause, 
by  propagating  an  opinion  that  Brown  was  the  instrument  of  a 
party  to  persecute  and  destroy  the  defendant;  that  he  acted  under 
the  particular  influence  of  Dr.  Rush,  whose  brother  was  a  judge  of 
the  court,  and  in  short  from  the  ancient  prejudices  of  all  the  judges^ 
the  defendant  did  not  stand  the  chance  of  a  fair  trial.  The  chief, 
justice  said:  **  Assertions  and  imputations  of  this  kind  are  certainly* 
calculated  to  defeat  and  discredit  the  administration  of  justice. 
Let  us  therefore  inquire  first  whether  they  ought  to  be  considered 
as  a  contempt  of  the  court;  and  secondly,  whether  the  offender  is^ 
punishable  by  attachment/'  The  court  decided  both  questions  in 
the  affirmative;  and  the  following  judgment  was  pronounced  by  the 
chief  justice:  ^*  Eleazer  Oswald,  having  yesterday  considered  the^ 
charge  against  you,  we  were  unanimously  of  the  .opinion  that  it 
amounted  to  a  contempt  of  the  court ,  Some  doubts  were  suggested,/ 
whether  even  a  contempt  of  the  court  was  punishable  by  attach-, 
ment;  but  not  only  my  brethren  and  myself,  but  likewise  all  the 
judges  of  England,  think  that  without  this  power  no. court  oould 
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possibly  exist;  nay^  that  no  contempt  could  indeed  be  committed 
against  us,  we  should  be  so  truly  contemptible.  The  law  upon  the 
subject  18  of  immemorable  antiquity,  and  there  is  not  any  period 
when  it  can  be  said  to  have  ceased  or  discontinued.  On  this  point 
therefore  we  entertain  no  doubt  But  some  difficulty  has  arisen 
with  respect  to  our  sentence;  for  on  the  one  hand  we  have  been  in- 
formed of  your  circumstances,  and  on  the  other  we  have  seen  your 
conduct;  your  circumstances  are  small,  but  your  offense  is  great 
and  persisted  in.  Since  however  the  question  seems  to  resolve 
itself  into  this,  whether  you  shall  bend  to  the  law  or  the  law  shall 
bend  to  you,  it  is  our  duty  to  determine  that  the  former  shall  be  the 
case.  Upon  the  whole  therefore  the  court  pronounces  this  sentence: 
That  you  pay  a  fine  of  ten  pounds  to  the  Oommonwealth;  that  you 
be  imprisoned  for  the  space  of  one  month,  that  is  from  the  15th 
day  of  July  next  to  the  15th  day  of  August  next;  and  afterward 
until  the  fine  and  costs  are  paid.  Sheriff,  he  is  in  your  custody.'' 
In  Passmare^s  case,  3  Yeates,  441,  decided  by  the  same  court  in 
1802,  it  was  held:  '^The  publication  of  a  paper  to  prejudice  the 
public  mind  in  a  cause  depending  is  a  contempt,  if  it  manifestly  re- 
fers to  the  cause  though  it  does  not  expressly  appear  on  the  face  of 
the  writing.  But  however  libellous  the  paper  may  be,  the  court  can 
have  no  cognizance  of  it  in  a  summary  way,  unless  it  be  a  contempt. '' 
In  that  case  the  publication  related  to  the  plaintiff  in  a  civil  suit 
against  said  Passmore.  SnippEiir,  0.  J.,  said:  *^  However  libellous 
the  publication  complained  of  may  be,  we  have  no  cognizance  of 
it  in  this  summary  mode,  unless  it  be  a  contempt  of  the  court.  2 
Atk.  469.  But  we  are  unanimously  of  opinion  that  in  point  of  law 
it  is  such  a  contempt,  and  readily  concur  with  Lord  Hardwiokb 
that  '  there  cannot  be  any  thing  of  greater  consequence  than  to  keep 
the  streams  of  justice  clear  and  pure,  that  parties  may  proceed  witli 
safety  both  to  themselves  and  their  characters.'  2  Atk.  461,  If 
the  minds  of  the  public  can  be  prejudiced,  by  such  improper  publi* 
cations,  before  a  cause  is  heard,  justice  cannot  be  administered. 
The  defendant  has  set  at  naught  the  advice  we  gave  him  when  we 
ordered  the  attachment.  He  has  made  no  atonement  whatever  to 
the  person  whom  he  has  so  deeply  injured,  and  he  can  only  blame 
himself  for  the  consequences.  The  judgment  of  the  court  is,  that 
the  defendant  pay  a  fine  of  $50  to  the  Oommonwealth,  and  be  im- 
prisoned in  the  debtors'  prison  for  thirty  days,  and  afterward  until 
the  fine  and  costs  are  paid." 
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On  April  3,  1809,  the  legislature  of  Penndylvama  passed  an  act» 
the  second  section  of  which  provided,  that  ' '  publications  out  of 
court  respecting  the  conduct  of  the  judges,  officers  of  the  court^ 
jurors,  witnesses,  parties  or  any  of  them,  if  in  and  concerning  any 
cause  pending  before  any  court  of  this  Commonwealth,  shall  not  bd 
construed  a  contempt  of  the  said  court,  so  as  to  render  the  author, 
printer,  publisher,  or  either  of  them  liable  to  attachment  and  sum- 
mary punishment  for  the  same,  etc.,  but  authorizes  a  proceeding 
by  indictment  for  the  same,  and  gives  the  party  aggrieved  his  action 
at  law  to  recover  damages  for  the  injury  sustained/'  No  case  from 
Pennsylvania  has  been  cited  and  none  found  by  us,  in  which  the 
constitutionality  of  this  act  has  been  declared  or  even  discussed. 

In  the  case  of  Hummel  and  Bishoff,  9  Watts,  416,  a  section  of 
the  contempt  law  was  construed  on  writ  of  error,  and  it  was  held 
the  defendants  were  officers  within  the  meaning  of  the  act  of  June 
16,  1836,  restricting  the  powers  of  the  several  courts  to  issue  at- 
tachments, and  to .  inflict  summary  punishments  for  contempts 
of  court,  and  affirmed  the  judgment  of  the  court  below,  summarily 
punishing  the  defendants. 

It  will  be  seen  that  in  none  of  the  numerous  authorities,  which 
we  have  cited,  has  it  been  expressly  held,  that  it  is  within  the 
legislative  power  to  so  limit  the  right  of  the  courts  of  record; 
as  to  take  from  them  their  inherent  power  to  punish  summarily 
constructive  contempts,  when  the  exercise  of  such  right  is  essential 
to  the  administration  of  justice.  But  in  a  number  of  cases  it  had 
been  held  that  the  legislature  cannot  impose  such  limit 

In  Hughes  v.  People,  5  Col.  436,  it  appears  that  the  Code  of  Col- 
orado provided,  that ''  the  following  acts  or  omissions  shall  be 
deemed  a  contempt "  (then  follow  the  classes).  The  court  evi- 
dently did  not  regard  the  contempt  as  coming  within  the  provis- 
ions of  the  statute;  and  Stohtb,  J.,  in  delivering  the  opinion  of  the 
court,  said:  '^  Aside  from  the  inapt  language  and  faulty  manner 
of  expression,  these  enumerated  causes  of  legal  contempt  in  the 
Code  are  much  narrower  than  the  common  law.''  Then  after 
quoting  the  language  of  Bbeesb,  J.,  in  Stuart  v.  People,  3  Scam. 
395,  that  the  language  of  the  statute  might  with  great  propriety 
**  be  regarded  as  a  limitation  upon  the  power  of  the  court  to  punish 
for  any  other  contempt,"  further  says,  ^^  while  we  do  not  think 
upon  the  whole  case  this  language  intended  to  declare  a  doctrine  so 
broadly  as  is  contended  for  it,  there  are  on  the  other  hand  ampio 
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anthorities  for  the  more  reasonable  doctrine,  that  sach  a  statutory 
ennmeration  of  Causes  as  is  found  in  our  Code,  when  applied  to 
the  ever  yarjing  facts  and  circumstances,  out  of  which  questions 
for  conitempt  arise,  cannot  be  taken  jels  the  arbitrary  measure  and 
limit  of  the  inherent  power  of  a  court  for  its  own  preservation,  and 
for  that  proper  dignity  of  authority  which  is  essential  to  the 
eSecti?e  administration  of  justice." 

In  WooUetf^s  case,  11  Bush,  95,  Lihtdsay,  J.,  said:  '^  We  will 
iK)t  in  this  case  determine,  whether  under  the  Oonstitution  the 
legislatiye  department  under  the  guise  of  regulating  proceedings  in 
cases  of  contempt  can  take  from  the  judiciary  the  power  to  preserve 
its  independence  and  equality  by  protecting  itself  against  insults 
and  indignities.  The  right  of  self-preseryation  is  an  inherent 
right  in  the  courts.  It  is  not  derived  from  the  legislature  and 
cannot  be  made  to  depend  upon  legislative  will.  The  power  of 
the  legislative  department  to  interfere  with  the  manner  in  which 
the  judicial  department  shall  protect  itself  against  insults  and 
indignities  is  denied  by  the  Supreme  Oourt  of  Arkansas  {State  v. 
Morrittf  16  Ark.  324),  and  doubted  by  the  Supreme  Oourt  of  the 
United  States*  Sx  parte  RobinsoUy  19  Wall.  510.  It  remains  an 
open  question  in  this  State  and  we  intend  in  this  case  to  so  leave 
it." 

In  People  v.  Wiboriy  64  HL 195,  it  was  held  that  "  the  power  to 
panish  for  contempts  is  an  incident  to  all  courts  of  justice  inde- 
pendent of  statutory  provisions;  that  the  statute  which  declares 
that  the  Supreme  Court  ^  shall  have  power  to  punish  contempts 
offered  by  any  person  to  it  while  sitting '  merely  affirms  a  pre-exist- 
ept  power,  and  does  not  attempt  to  restrict  its  exercise  to  contempts 
in  the  presence  of  the  court,  but  leaves  them  to  be  determined  by 
the  principles  of  the  common  law.  And  if  a  statute  should  be  re- 
garded as  a  limitation  upon  the  power  of  the  court  to  punish  for 
any  other  contempts  than  those  committed  in  its  presence,  yet  in  this 
power  would  necessarily  be  included  all  acts  calculated  to  impede, 
embarrass  or  obstruct  the  court  in  the  administration  of  justice. 
Snch  acts  would  be  considered  as  done  in  the  presence  of  the  court" 
4.nd  the  Supreme  Court  of  Illinois  in  that  case  punished  by  attach- 
ment the  publisher  and  editor  of  a  newspaper  for  publishing  in  a  city 
of  the  State,  remote  from  where  the  court  was  sitting,  a  charge  of 
bribery  against  the  court  on  account  of  its  action  in  a  case  pending  on 
a  writ  of  error.. 
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In  Ex  parts  Moore,  63  N.  0.  397,  the  Supreme  Court  of  North 
Carolina  asserted  the  right  to  punish  summarily  for  contempt  an 
attorney  at  its  bar  for  a  publication  of  an  article  in  a  newspaper  re- 
flecting on  the  court  and  published  when  the  court  was  not  in  ses- 
sion. And  the  court  held:  *^  A  court  has  power  to  require  the 
members  of  its  bar  to  purge  themselves  from  a  charge  of  contempt 
incurred  by  their  publishing  over  their  names  in  a  newspaper  libel- 
lous  matter,  directly  tending  to  impair  the  respect  due  to  its  mem- 
bers." The  objectioDable  language  used  toward  the  court  was  as 
follows:  '^  The  judges  of  the  Supreme  Court,  singly  or  en  masse, 
moved  from  that  becoming  propriety  so  indispensable  to  secure  the 
respect  of  the  people,  and  throwing  aside  the  ermine,  rushed  into 
the  mad  contest  of  politics  under  the  excitement  of  drums  and  flags 
*  *  ♦  and  will  yield  to  every  temptation  to  serve  their  fellow- 
partisans,  and  are  unfit  to  hold  the  balances  of  justice." 

In  the  case  of  State  v.  Morrill^  16  Ark.  3^,  the  court  directly 
holds,  that  a  statute  taking  away  the  right  of  a  court  summarily  to 
punish  for  a  constructive  contempt  is  unconstitutional.  The  court 
in  an  able  and  elaborate  opinion  by  English,  C.  S.,  held,  that  it 
had  the  constitutional  power  to  punish  as  for  contempt  for  the  pub- 
lication of  a  libel  made  during  a  term  of  the  court  in  reference  to  a 
case  then  decided,  and  imputing  to  the  court  oflScially  bribery  in 
making  the  decision;  ''such  power  being  inherent  in  courts  of  jus- 
tice, springing  into  existence  upon  their  creation  as  a  necessary  in- 
cident to  the  exercise  of  the  powers  conferred  upon  them,"  and 
that  ''the  legislature  may  regulate  the  exercise  of  but  cannot 
abridge  the  express  or  necessarily  implied  powers  granted  to  this 
court  by  the  Constitution; "  that  the  statute,  Digest,  chapter  36 
«ection  1,  "  so  far  as  it  sanctions  the  powers  of  the  courts  to  punish 
as  contempt  the  acts  therein  enumerated,  is  merely  declaratory  of 
what  the  law  was  before  its  passage; "  that  the  prohibitory  clause  is 
entitled  to  respect  as  an  opinion  of  the  legislature,  but  is  not  bind- 
ing on  the  courts;  that  ^'by  the  common  law  the  courts  possessed 
the  power  to  punish  as  for  contempt  libellous  publications  upon  their 
proceedings,  pending  or  past,  upon  the  ground  that  they  tended  to 
degrade  the  tribunals,  destroy  that  public  confidence  and  respect 
for  their  judgments  and  decrees  so  essentially  necessary  to  the  good 
order  and  well-being  of  society,  and  most  effectually  obstructed  the 
free  course  of  justice; "  that  "  when  the  Supreme  Court  was  created 
by  the  Constitution  and  certain  judicial  powers  conferred  upon  it. 
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the  power  to  punish  contempts  of  its  authority  was  impliedly  given 
to  it  as  a  necessary  incident  to  the  exercise  of  its  express  powers." 

In  Dandridge^s  case,  2  Va.  408,  it  appears  that  the  Circuit 
judge  being  about  to  enter  the  court-house  for  the  purpose  of  open- 
ing court,  Dandridge,  who  was  standing  at  the  door,  grossly  insulted 
him,  charging  him  with  corruption  and  cowardice  in  delivering  an 
opinion  in  a  case  at  a  previous  term  of  the  court,  in  which  Dandridge 
had  some  interest.  Proceedings  for  contempt  having  been  instituted 
against  him,  the  case  was  adjourned  to  the  General  Oourt  of  Virginia 
on  account  of  its  importance,  novelty  and  difficulty.  By  the  General 
Court  the  whole  doctrine  of  constructive  contempt  is  discussed 
thoroughly  and  ably,  and  the  conclusion  was  reached  that  the  con- 
duct  of  the  defendant  was  punishable  as  a  contempt. 

It  is  conceded  here  in  the  argument  that  it  is  not  in  the  power  of 
the  legislature  to  take  from  courts  the  inherent  power  possessed  by 
them  to  punish,  contempts  in  the  face  of  the  courts;  but  it  is  in- 
cited that  the  legislature  may  at  will  deprive  the  courts  of  the 
power  to  punish  summarily  constructive  contempts  such  as  that  de- 
scribed in  the  rule.  At  common  law,  as  clearly  appears  in  Dan- 
dridg^s  case,  the  power  to  punish  for  such  constructive  con- 
tempts was  as  much  an  inherent  because  a  necessary  power,  as 
to  punish  for  direct  contempts;  and  as  we  have  seen,  this  po- 
sition is  abundantly  sustained  by  authority.  Does  not  the 
reason  for  the  existence  of  the  power  as  much  obtain  in  the 
one  case  as  the  other  ?  If  an  attorney  at  the  bar  should  charge  the 
court  in  its  presence  with  being  bribed  to  decide  the  cause  under 
argument  against  his  client,  no  one  would  doubt  for  a  moment  the 
right  of  the  court  to  summarily  punish  him  for  such  contempt. 
Why?  Not  because  he  had  interrupted  the  court  in  its  dispatch  of 
business;  for  there  was  no  interruption  in  the  hearing  of  the  cause. 
The  court  would  have  the  right  to  punish  the  offender,  because  the 
language  used  was  designed  and  calculated  to  destroy  the  confidence 
of  the  people  in  the  court,  and  to  degrade  the  court  in  the  opinion 
of  the  public,  and  to  corrupt  the  streams  of  justice.  In  such  case 
the  court  would  be  wanting  in  respect  for  the  people,  whose  ser- 
vant it  is,  if  it  did  not  summarily  punish  the  offender.  There  may 
not  have  been  a  half  dozen  persons  in  the  court-room  to  hear  the 
charge  of  corruption  against  the  court,  yet  it  would  be  not  only 
the  right  but  the  duty  of  the  court  to  punish  such  a  contempt  Is 
it  not  absurd  to  say,  that  if  the  same  attorney  had  published  .the 
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same  charge  in  a  newspaper  printed  in  the  town  where  the  court 
waa  sitting,  which  was  read  by  thousands,  aye,  read  iil  the  court^ 
room  within  yiew  of  the  court  it  was  designed  to  affect,  he  would 
not  be  guilty  of  a  contempt  of  court,  for  which  he  should  be  sum- 
marily punished?  If  a  suit  for  libel  would  be  an  ample  vindication, 
as  is  stated  by  the  judge,  who  deliyered  the  opinion  in  Stuart  v. 
People,  3  Scam.,  in  the  one  case,  a  slander  suit  would  be  in  the 
other.    Such  a  suggestion  is  disgusting  to  a  man  of  honor.     It  will 
be  a  Sony  day  when  the  practice  shall  obtain  among  judges  of  the 
court  of  last  resort,  who  hold  the  dearest  interests  of  the  people  in 
their  hands,  when  in  their  judicial  capacity  they  may  be  grossly 
libelled,  to  leave  their  high  positions  and  go  before  a  jury  in  a  libel 
suit,  be  subjected  to  the  coarse  criticism  of  defendant's  counsel, 
and  if  they  succeed  in  their  suit,  have  it  cast  in  their  teeth,  that 
they  were  influenced  by  sordid  motives.     Who  would  have  any  re- 
spect for  a  judge  who  would  pursue  such  a  course?  •  Would  he  not 
under  such  circumstances  deserve  the  contempt  of  every  good  citizen? 
Besides,  what  right  would  he  have  individually  to  recover  damages 
for  a  wrong  committed  against  him  in  his  judicial  capacity,  for  an 
injury  done  the  people  in  his  person?    In  such  cases  the  individual 
must  always  be  separated  from  the  judge.    The  court  has  no  right 
to  punish  as  for  contempt  one  who  libels  an  individual,  who  happens 
to  be  the  judge;  but  it  is  a  contempt  of  the  court,  as  such,  and  an 
insult  to  the  people  represented  by  the  court,  which  alone  the  court 
can  punish  as  such.    Scarcely  less  repulsive  to  all  sense  of  judicial 
dignity  is  the  suggestion  that  the  judge  should  play  the  role  of 
prosecuting  witness  in  the  trial  of  an  indictment  for  libel.     If  that 
day  shall  ever  come,  when  such  shall  be  the  only  protection  left  to 
courts  of  justice  against  publications  affecting  their  judicial  integ- 
rity, none  but  the  base  and  vicious  can  be  expected  to  occupy  ju- 
dicial position. 

It  was  well  and  truly  said  by  the  High  Court  of  Errors  and  Ap- 
peals of  Mississippi  in  Watson  v.  Williams,  36  Miss.  341:  '^  In  this 
country  all  courts  derive  their  authority  from  the  people,  and  hold 
it  in  trust  for  their  security  and  benefit.  In  this  State  all  judges 
are  elected  by  the  people,  and  hold  their  authority  in  a  double  sense 
directly  from  them;  the  power  they  exercise  is  but  the  authority  of 
the  people  themselves,  exercised  through  courts  as  their  agents. 
It  is  the  authority  and  law  emanating  from  the  people,  which  the 
judges  sit  to  exercise  and  enforce.    Oontempts  against  these  courts, 
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in  the  administration  of  the  laws,  are  insults  offered  to  the  au- 
thority of  the  people  themselves,  and  not  to  the  humble  agents  of 
the  law  whom  they  employ  in  the  conduct  of  their  goyemment. 
The  power  to  compel  the  lawless  offender  against  decency  and  pro- 
priety, to  respect  the  laws  of  his  country  and  submit  to  their  au- 
thority (a  duty  to  which  the  good  citizen  yields  hearty  obedience 
without  compulsion),  must  exist)  or  courts  and  laws  operate  at  last 
as  a  restraint  upon  the  upright  who  need  no  restraint,  and  a  license 
to  the  offenders  whom  they  are  made  to  subdue." 

We  are  well  aware  that  the  trust  reposed  in  us  to  protect  the 
people's  court  from  degradation  is  a  delicate  as  well  as  a  sacred 
trust  The  power  claimed,  it  is  said,  is  arbitrary  and  liable  to 
abuse.  That  is  no  reason  why  the  power  should  not  exist  and  be 
reposed  somewhere.  The  few  instances  in  which  this  power  has 
been  used  during  the  last  century  show  that  it  was  wisely  placed 
and  may  be  safely  left  in  the  hands  of  the  courts.  It  is  well  estab- 
lished by  the  authorities,  that  the  power  is  inherent  in  courts  of 
justice  to  summarily  punish  constructire  as  well  as  direct  contempts. 
And  in  this  country,  where  the  courts  are  in  the  divisions  of  power 
bj  the  Constitutions  of  the  several  States  constituted  a  separate 
and  distinct  department  of  government,  clothed  with  jurisdiction, 
and  not  expressly  limited  by  the  Oonstitution  in  their  powers  to 
punish  for  contempt,  the  inherent  power  that  is  thus  necessarily 
granted  them  cannot  be  taken  away  by  the  legislative  'department 
of  the  government  The  Supreme  Oourt  of  Arkansas  in  16  Ark. 
390,  said:  ''The  legislature  may  regulate  the  exercise  of  but 
4»nnot  abridge  the  express  or  necessarily  implied  powers  granted 
to  this  court  by  the  Oonstitution.  If  it  could,  it  might  encroach 
upon  both  the  judicial  and  executive  departments,  and  draw  to  ib- 
self;  all  the  powers  of  government,  and  thereby  destroy  that  admir- 
able system  of  checks  and  balances,  to  be  found  in  the  organic 
ftame-work  of  both  Federal  and  State  institutions,  and  a  favorite 
theory  in  the  governments  of  the  American  people." 

It  is  not  claimed  that  ithe  power  to  punish  contempts  need  be 
Bxeocised  in  this  country  to  the  same  extent  allowed  by  the  common 
law.  Mr.  Jostioe  Sooir,  in  JfM  v.  State,  4  Eng.  263,  said:  'Mt 
h^  never  been  contended  in  this  country,  that  the  common  law, 
although  it  .is  our  birthright,  and  infotce  among  us,  without  ex- 
press reoognitionby  our  Constitution  and  laws,  ^as  ever  actually  in 
fooroe  in  all  its  len^h^tod  t^reSadthy  but  only  :to  an  extent  that  was 
Vol.  XLIX  — 86 


274  WEST  VIEGINIA, 


State  ▼.  Fzew. 


not  wholly  inooiiBisteiit  with  these  great  principles,  upon  which  our 
free  institutions,  purely  American,  have  been  reared  and  main- 
tained. So  these  doctrines,  which  we  are  considering  (powers  of 
courts  to  punish  contempts),  in  being  recognized  by  the  courts 
must  be  regarded  as  haying  receiyed  a  corresponding  abatement  of 
those  of  its  lineaments  which  are  at  open  war  with  the  nature  and 
character  of  our  Oonstitution,  and  the  actual  state  of  things  among 
us,  under  its  legitimate  operation,  or  it  would  be  an  exotic  that 
could  not  germinate  in  our  soiL"  Therefore  courts  will  tolerate  the 
regulation  of  the  power,  so  that  the  legislature  does  not  by  such 
regulation  substantially  destroy  the  efficiency  of  the  court 

The  courts  must  hare  just  enough  power  and  will  exercise  it  for 
their  own  protection,  and  they  want  and  demand  no  more.  Whether 
or  no  the  legislature  in  its  regulation  has  left  sufficient  power  for 
the  purpose,  the  court,  which  is  called  to  exorcise  it,  must  be  the 
sole  judge,  unless  its  judgment  may  be  reviewed,  and  in  that  case 
the  court  of  last  resort  would  be  the  exclusive  judge.  There  is  no 
disposition  in  the  courts  to  seek  opportunities  to  exercise  this  power; 
and  it  will  not  be  exercised,  unless  there  is  a  necessity  for  it  When 
a  judge  remembers  that  he  has  no  right  to  avenge  in  this  manner 
individual  wrongs,  but  only  an  injury  to  the  court,  the  people's 
court,  it  becomes  a  matter  of  stem  and  inflexible  duty  from  the 
performance  of  which  under  his  official  oath  he  dare  not  shrink. 
For  he  well  knows,  that  as  the  ermine  was  spotless  when  he  put  it 
on,  the  people  expect  him  to  leave  it  as  untarnished  for  his  suc- 
cessor. 

We  have  thus  far  been  considering  whether  the  legislature  has 
the  right  to  limit  the  power  of  courts  created  by  Oonstitutions.  It 
is  very  different  as  to  its  power  over  courts  of  its  own  creation. 

In  Ex  parte  Robinson^  19  WalL  505,  it  was  held  that  Congress 
had  the  power  to  limit  the  right  of  the  Circuit  and  District  Courts 
of  the  United  States  to  punish  contempts  because  they  were  the 
creations  of  Congress.  Mr.  Justice  Field,  in  delivering  the  opinion 
of  the  court  in  perfect  accord  with  the  authorities  we  have  cited, 
said:  ''The  power  to  punish  for  contempts  is  inherent  in  all 
courts;  its  existence  is  essential  to  the  promotion  of  order,  in  judi- 
cial proceedings,  and  to  the  enforcement  of  the  judgments,  orders 
and  writs  of  the  courts,  and  consequently  to  the  due  administration 
of  justice.  The  moment  the  courts  of  the  United  States  were 
called  into  existence,  and  invested  with  jurisdiction  over  any  subject 
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they  became  possessed  of  this  power.  Bnt  the  power  has  been 
limited  and  defined  by  the  act  of  Congress  of  March  2,  1831. '  The 
act  in  terms  applies  to  all  courts;  whether  it  can  be  held  to  limit 
the  aathority  of  the  Supreme  Oourt,  which  derives  its  existence  and 
powers  from  the  Constitution,  may  perhaps  be  a  matter  of  doubt. 
But  that  it  applies  to  the  Circuit  and  District  Courts  there  can  be 
no  question.  These  courts  were  created  by  act  of  Congress.  Their 
powers  and  duties  depend  upon  the  act  calling  into  existence,  or 
subsequent  acts  extending  or  limiting  their  jurisdiction.  The  act 
of  1831  is  therefore  to  them  the  law  specifying  the  cases  in  which 
summary  punishments  for  contempts  may  be  inflicted.'' 

We  have  already  seen  that  the  power  of  courts  created  by  the 
Constitution  to  punish  contempts  is  an  inherent  power  without 
which  they  might  wholly  fail  in  the  object  of  their  creation.  When 
a  court  is  created  and  exists  by  some  legislative  act,  it  follows  that 
the  power  which  creates  must  confer,  and  can  take  away  its  juris- 
diction at  its  pleasure.  As  a  consequence  of  this,  the  same  power 
can  define  contempts  against,  and  prescribe  the  measure  and  mode 
of  punishment,  or  even  withhold  altogether  from  such  court,  the 
power  to  punish  the  same.  These  are  not  questions  of  power 
but  of  expediency  only,  and  of  this  the  legislature  must  judge. 
Bnt  if  the  court  be  created,  and  its  jurisdiction  conferred  by  tiie 
Constitution,  then  the  power  to  punish  for  contempts  inherent  in 
sach  court  also  exists  by  virtue  of  the  Constitution,  and  in  the  ab- 
sence of  any  constitutional  provision  authorizing  the  legislature  to 
do  so,  it  cannot  deprive  such  court  of  that  power. 

It  is  contended  however  that  the  General  Court  of  Virginia  in 
the  case  of  the  CotnmontoeaUh  v.  Deskins,  etc,  reported  in  4  Leigh, 
decided  that  the  act  of  the  general  assembly,  passed  on  April  16, 
1851,  defining  contempts,  and  limiting  the  power  of  the  courts  to 
punish  the  same,  deprived  the  courts  of  the  power  to  punish  sum- 
marily any  contempts,  except  those  therein  enumerated. 

[Omitting  this  discussion.] 

Is  the  publication  complained  of  here  a  contempt  to  this  court? 
It  seems  to  us  that  the  books  do  not  furnish  a  clearer  case  of  con- 
tempt. It  is  a  contempt,  because  it  charges  three  of  the  judges  of 
this  court,  acting  in  their  judicial  capacity,  with  an  offense,  which 
if  true  is  just  ground  of  impeachment;  with  an  offense  calculated 
to  degrade  the  court  and  destroy  all  confidence  of  the  people  therein. 
If  to  charge  three  of  the  judges  of  this  court  with  having  attended 


276  V;E8T  yiEQINIA, 


State  ▼.  Frew. 


a  political  caucns  and  advised  a  certain  action  by  the  same.,  coupled 
with  the  promise,  that  as  a  court  they  would  sustain  the  action  of 
the  caucus,  and  then  in  pursuance  of  that  pledge  made  more  tl^an  a 
year  ago^  the  same  judges  as  .^  court  were  about  to  decide  the  case 
then  before  them  as  the  caucus  desired,  is  not  a  conteinpt  of  the. 
court  then  it  seems  to  us  that  nothing  would  constitute  a  con-^* 
tempt:     If  to  charge  a    court  or  a  majority  of  its  members  with, 
haying  prostituted  their  high  and  sacred  trust  to  base  political  pur- 
poses is  not  a  contempt,  then  we  may  truly  say  that  such  a  thing., 
does  not  exist     The  article  on  its  face  shows  moreover  that  it  was, 
intended  to  influence  the  decision  of  the  court  in  the  cause,  to . 
whi|ch  reference  is  therein  made,  and  which  was  then  pending,  or 
to  prevent  .the  court  from  deciding  it  at  the  present  term.     That- 
it  Jtiad  no  such  effect  is  not  material,  so  far  as  the  conteinpt  |s  conr 
cerned.     It  first  says:    *'  The  campaign  i^  shaping  itself. '   It  leaks 
out  that  the  Supreme  Court  of  Api)eals  is  to  be  brought  to  the  re^-^ 
cue  in  a  decision  affirming  the  unconstitutionality  of  the  exemption: 
;ict,  and  declaring  the  supplemental  assessment  order  to  be  lawful 
and  right.     This  is  in  effect  what  wa^  promised  by  the  three  Supreme 
Court  judges  to  the  democratic  caucus  before  the  order  was  issued." 
Again:     '^  Three  out  of  four  judges  of  the  Supreme  Coujrt  told  the^ 
democratic  caucus  more  than  a  year  ago  to  go  ahead  and  rely  on 
the  backing  of  the  court."    This  is  a  charge  of  infamy  against  the 
court.     But  it   is  further  charged,  that  the  decision   would   be 
hastened  by  the  court,  against  the  interests  of  one  of  the  candi-. 
dates  for  nomination  for  governor^     Thus  again  charging  the  court ' 
wi^h  using  its  powers  for  political  purposes.     Then  comes  the 
clause,  the  manifest  intent  of  which  was  to  compel  the  court  to  de- 
cLde  against  its  supposed  convictions  or  not  now  decid.e  at  all,  and 
charing  it  with  being  capable  of  deciding  a  cause,  not  from  its  con-^ 
viction^s,  but  a?  convenience  or  political  desires   might   dictate. 
It  says:     '^Of  course  it  was  not  intended  that  the  purpose   of 
the  court  should    be  made  public,   and  publicity  may    induce 
the  co\irt  to  change  its  mind  just  to  show  that  somebody  has  b^n 
takii;ig  libertie3  with  the  text  and  misrepresenting  the  court.     TVe 
shall  see  what  we  shall  see." 
•  [Oqaitti^g  minor  quipstions.] 

It  ;is  the  .unanimous  judjgment  oiF  the  courjb,  that  an  attachment 
issue  {igainst  John  Frew  and  C.  B.  Hart,  returnable  forthwith. 
.    .  Judgment  affirmed. 
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HoBNBsooKB  v.  Lucas. 

(S4  W.  Ya.  4fl6.) 

LandU/rd  and  tenant  —  dit^u*  —  taking  note  for  renL 

A  landlord,  taking  the  negotiable  note  of  his  tenant  for  rent,  ma^  not  distndii 
or  sue  for  the  rent  until  the  maturity  and  non-payment  of  the  note. 

ACTION  on  bond  pn  distress-warrant.     The  opinion  states  the 
facts. 

W.  P.  Hubbard,  for  plaintiff  in  error. 
D,  Peeky  for  defendants  in  error. 

Grbbk,  J.  The  only  question  really  involved  in  this  case :  Can  a 
landlord,  who  either  before  or  after  rent  is  due  takes  from  his  ten- 
ant a  negotiable  note  for  the  rent,  payable  on  time,  before  this  ne- 
gotiable note  becomes  due  distrain  his  tenant  for  the  rent? 

[Minor  matter  omitted.] 

But  though  it  is  clear,  that  the  acceptance  of  these  negotiable 
notes  of  Lucas,  the  tienant,  by  the  landlords  did  not  extinguish  the 
rent  due  from  Lucas,  yet  it  seems  to  me,  it  did  operate  as  a  suspen- 
sion of  the  right  of  his  landlords  to  enforce  the  payment  of  thiff 
rent  in  any  manner,  till  after  the  notes  became  due  and  payable; 
The  cases  in  our  own  State*  above  cited  show  clearly,  that  if  instead 
of  rent  the  claim  against  Lucas  had  been  duo  by  a  simple  contract, 
whether  in  writing  or  not,  the  simple  taking  from  him  of  notes 
payable  at  a  future  time  for  the  debt  due  would  hate  operated  as 
conditional  *payment  and  have  therefore  suspended  the  enforce- 
ment of  such  debt,  till  the  notes  taken  for  it  were  due  and  payable, 
an  agreement  being  implied  from  the  mere  acceptance  of  the  note 
of  a  debtor  payable  at  a  future  time,  that  the  creditor  would  ex- 
tend the  time  of  payment  of  the  debt,  till  the  note  taken  by  him 
should  become  due  and  payable.  But  of  course  to  make  this  im- 
I^ied  agreement  binding  on  the  creditor,  there  must  be  some  con- 
sideration to  support  it.  This  is  not  expressly  stated  in  these  cases 
in  our  courts  generally;  but  in  every  case  where  the  taking  of  a  note 
of  the  debtor  payable  at  a  future  time  has  been  considered  by  our 
courts  as  a  conditional  payment  of  a  previous  debt,  that  is,  as  oper- 
ating as  an  agreement  on  the  part  of  the  creditor  to  suspend  his- 
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right  of  suit  till  the  note  taken  by  him  for  his  debt  is  due, 
there  has  always  been  some  consideration  to  support  this  implied 
agreement.  Take  for  instance  the  last  of  these  West  Virginia  cases. 
Bank  ▼.  Good,  21  W.  Va.  455,  point  3  of  syllabus.  This  court 
decided  in  that  case:  ^*  The  giving  of  a  new  note  for  an  old  one 
which  had  become  due — the  amount  and  maker  of  the  two  notes 
being  the  same  —  will  not  be  treated  as  a  payment  or  extinguish- 
ment of  the  old  note  or  the  pre-existing  debt,  unless  the  parties  so 
expressly  agree;  but  it  will  be  regarded  merely  as  an  extension  of 
credit"  But  if  we  look  at  the  case,  in  which  it  was  thus  held  that 
the  giving  of  the  new  note  was  an  extension  of  the  credit  by  impli- 
cation, it  will  be  seen  (see  p.  456)  that  the  interest  on  the  new  note 
was  paid  in  advance  and  was  the  obvious  consideration^  which 
moved  the  creditor  to  grant  such  extension  of  credit  to  the  debtor. 
Had  not  this  or  some  other  consideration  existed,  I  presume  this 
extension  of  credit  by  the  taking  of  a  new  note  payable  at  a  future 
time  would  have  been  regarded  as  rendering  this  agreement  to  ex- 
tend the  credit  a  nudum  ptusium ;  and  the  creditor  could  have 
sued  on  the  old  note  or  debt,  before  the  new  note  became  due  and 
payable. 

The  same  conclusion,  it  seems  to  me,  would  follow,  if  a  new  bond 
was  given  for  an  old  bond,  the  amount  of  the  bond  and  the  obligor 
or  obligors  in  it  being  the  same  as  in  the  old  bond,  and  the  new 
bond  being  payable  on  time  and  not  bearing  interest  till  it  fell  due. 
In  such  case,  as  the  obligor  or  obligors  in  the  new  bond  would  be 
the  same  and  would  be  bound  in  the  same  manner,  so  that  the 
giving  of  the  new  bond  could  not  possibly  prejudice  the  obligors  in 
it  nor  benefit  the  obligee;  the  implied  agreement  to  extend  the 
credit  on  the  old  bond  would,  it  seems  to  me,  be  a  nudum  pactum 
and  void,  and  therefore  the  old  bond  or  debt  might  be  sued  upon 
before  the  new  bond  was  payable.  But  this  could  not  be  successfully 
done,  if  the  new  bond  bore  interest  from  its  date;  for  this  would  be  a 
sufficient  consideration  for  the  agreement  to  extend  the  credit.  If 
however  we  suppose,  that  instead  of  a  new  bond  there  was  given  a 
negotiable  note,  executed  by  the  obligor  in  the  old  bond  and  given 
for  the  same  amount  as  the  bond  and  at  the  time  the  bond  fell  due, 
payable  at  a  future  time  without  interest  from  its  date,  and  no  in- 
terest was  paid  in  advance,  still  it  seems  to  me  the  bond  could  not 
be  sued  on,  till  the  negotiable  note  became  payable  and  the  maker 
failed  to  pay  it.    For  the  taking  of  the  note  would  be  an  extension 
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of  credit  to  the  obligor  in  the  bond,  and  the  implied  agreement  to 
extend  this  credit  would  be  supported  by  a  valuable  consideration, 
namely  the  change  in  the  character  of  the  obligation  which  would  be 
]f>roduced  by  the  taking  the  negotiable  note  of  the  obligor  in  the  bond. 
Any  thing  which  confers  benefit  on  the  party  to  whom  the  promise  is 
made,  or  loss  or  inconvenience  on  the  party  promising  is  a  valuable 
and  sufficient  consideration  to  support  any  promise.  It  is  a  matter 
of  no  sort  of  importance  what  is  the  amount  of  inconvenience  on 
the  one  side  and  of  advantage  on  the  other.  It  is  sufficient  in  such 
case  that  one  or  the  other  existed  in  any  degree  however  slight. 
See  UJiler  v.  Applegate,  26  Penn.  St.  140.  The  part  payment  of  a 
debt  in  that  case  but  a  single  day  before  it  was  due  was  held  a  valu- 
able consideration  to  sustain  a  promise  by  the  creditor;  but  if  thiff 
part  payment  had  been  made  the  next  day  it  would  have  been  no 
consideration.  The  same  was  held  by  the  whole  court  in  Bantz  v. 
Basneit,  12  W.  Va.  773,  point  3  of  the  syllabus,  and  pages  850-853. 
In  that  case  the  part  payment  was  made  only  two  days  before  the 
debt  was  due.  Now  the  giving  of  a  negotiable  note  in  lieu  of  a 
bond  is  or  may  be  a  benefit  to  the  creditor  and  a  possible  inconven« 
ience  to  the  debtor.  It  gives  to  the  creditor  a  different  obligation 
from  the  one  he  held,  and  the  new  obligation  is  a  commercial  one, 
upon  which  he  may  raise  money.  The  debtor  too  by  giving  a  nego- 
tiable note  instead  of  a  bond  may  subject  himself  to  inconvenience. 
If  he  fails  to  pay  his  negotiable  note  promptly,  he  renders  himself 
liable  to  be  protested,  and  may  then  lose  his  credit  to  an  extent 
that  the  non-payment  of  his  bond  promptly  would  not  produce. 
Moreover  if  the  negotiable  note  should  be  negotiated  before  it  falls 
due,  all  of  the  maker's  defenses,  if  he  had  any  against  his  creditor, 
would  be  forever  gone;  nor  could  he  acquire  any  offsets  against 
such  negotiable  note,  though  he  could  against  the  bond,  even  after 
it  was  due  and  payable.  See  Ikin  v.  Brooh^  1  B.  &  A.  124 ;  20 
Eng.  C.  L.  357. 

If  instead  of  a  bond  the  creditor  had  a  judgment  against  the 
debtor,  and  the  debtor  gave  to  the  creditor  a  negotiable  note  for 
the  amount  of  the  judgment  payable  at  a  future  time  and  not 
bearing  interest  till  it  was  payable,  I  presume  that  the  creditor 
would  nevertheless  have  a  right  before  the  negotiable  note  became 
payable  to  issue  an  execution  on  his  judgment  and  to  enforce  its 
payment  For  this  implied  agreement  on  his  part  to  give  credit 
on  his  debt  till  the  negotiable  note  was  payable  would,  it  seems  to 
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me,  be  a  nudum  pactum  and  therefore  null  and  void.  Its  nul- 
lity however  does  not,  as  is  claimed,  result  from  the  fact  that  & 
judgment  is  of  higher  dignity  than  a  negotiable  note,  but  it  results 
from  the  fact  that  the  giving  of  the  negotiable  note  is  of  no  possible 
benefit  to  the  creditor  and  no  injury  or  inconvenience  to  the  debtor. 
For  after  the  negotiable  note  becomes  due  all  that  the  creditor 
could  get  would  be  a  judgment  for  the  amount  against  his  debtor, 
and  that  he  already  has.  Nor  is  the  debtor  inconvenienced,  be- 
cause though  he  could  not  make  any  defense  against  the  negoti- 
able note,  if  assigned  before  it  was  payable,  yet  in  this  he  loses 
nothing,  as  he  could  make  no  defense  against  a  judgment  already 
rendered. 

But  if  the  claim  of  the  creditor  was  a  claim  for  rent,  though  it 
be  a  debt  of  higher  dignity  than  a  negotiable  note,  yet  it  seems  to 
me  the  giving  for  such  rent  by  the  creditor  of  his  negotiable  note 
for  the  amount  of  the  rent,  the  note  being  payable  at  a  future  day, 
though  it  would  be  no  satisfaction  of  the  rent,  yet  it  would  operate 
to  suspend  the  party's  right  by  distress  or  otherwise  to  enforce  the 
rent,  till  the  negotiable  note  should  become  due«  This  was  ex- 
pressly decided  in  the  case  of  Judge  v.  Hske,  2  Speer,  436.  That 
case  was  like  the  one  before  us  excepting  only  that  the  interest  on 
the  rent  till  the  negotiable  note  became  due  was  added  in  the  giving 
of  the  note.  But  this  circumstance  could  make  no  difference,  as 
the  reasoning  of  the  court  was  in  no  manner  influenced  or  affected 
l)y  this  circumstance.  The  court  in  that  case  held,  that  the  giving 
of  a  negotiable  note,  payable  on  time  for  a  precedent  debt,  would 
operate  as  an  implied  agreement  by  the  creditor  to  extend  a  credit 
to  the  debtor  in  consideration  of  the  debtor's  executing  his  negotiable 
note  for  the  amount  of  the  debt,  and  that  the  giving  of  such  a  note 
would  suspend  the  right  of  the  creditor  to  distrain  or  enforce  his 
yent,  just  as  it  would  suspend  the  right  of  a  creditor  to  enforce  any 
other  debt. 

The  counsel  for  the  defendants  in  error  insists  that  this  position 
is  in  conflict  with  ConM  v,  Lamb,  20  Johns.  407,  and  Davis  v. 
Oyde,  29  E.  0.  L.  166  and  other  cases  which  I  have  cited  on  page 
497.  But  he  relies  especially  on  the  two  cases  above  named.  In 
the  first  of  these  cases,  Cornell  v.  Lamby  20  Johns.  407,  it  was  de- 
cided: '^  The  acceptance  of  a  bond  for  rent  is  not  an  extinguish- 
ment, even  when  the  rent  was  reserved  on  a  parol  lease."  This  de- 
cision, it  seems  to  me,  does  not  touch  the  question  in  the  case  before 
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VLB,  It  is  not  eyen  claimed  that  the  giving  of  the  negotiable  note 
in  this  case  extinguished  the  rent,  bat  only  that  it  suspended  the 
collection  of  the  rent,  till  this  negotiable  note  should  become  due, 
and  this,  for  the  reasons  I  have  stated,  I  think  it  did.  In  the  other 
case  principally  relied  on  by  the  counsel  for  the  defendant  in  error, 
Davis  T.  Offdey  2  Ad.  &  Ell.  623  ('^9  E.  G.  L.  166),  it  was  decided 
asset  forth  in  the  syllabus:  ^' A  promissory  note,  given  and  re- 
ceived for  rent,  does  not  extinguish  the  claim  for  such  rent,  which 
is  a  debt  of  higher  dignity  than  that  arising  from  the  note.  Nor 
does  the  receipt  of  such  note  of  itself  suspend  the  right  of  distrain- 
ing. If  the  giving  of  such  note  be  pleaded  in  bar  to  an  avowry,  it 
must  be  shown  that  the  note  was  accepted  in  satisfaction;  or  that 
by  special  agreement  or  from  other  circumstances  pleaded  it  sus- 
pended the  right  of  distress."  Let  us  consider  in  what  this  de- 
cision varies  from  the  views  we  have  expressed,  or  from  those  of 
the  South  Carolina  case  which  I  have  referred  to.  Judge  v.  Fiske, 
2  Speer,  436.  In  so  far  as  it  holds  that  a  negotiable  note  given 
and  received  for  rent  does  not  extinguish  the  claim  for  such  rent, 
they  are  in  perfect  accord;  and  in  so  far  as  it  decides  that  the  giving 
and  accepting  of  such  negotiable  note  for  rent  due  may  by  special 
agreement  suspend  the  right  of  distress,  it  is  also  in  perfect  accord 
with  my  view  and  with  the  South  Carolina  case.  The  South  Caro- 
lina case  decides  expressly  that  such  an  agreement  is  supported 
by  a  sufScient  consideration  and  is  not  a  nudum  pactum  and 
void.  The  English  case  in  efFect  decides  the  same  thing,  for 
if  such  express  agreement  operates  to  suspend  the  right  of  distress, 
it  cannot  be  a  nudum  pactum  and  void.  In  other  words,  the 
English  case  in  efFect  decides  that  such  express  agreement  is  sus- 
tamed  by  a  sufScient  consideration.  The  South  Carolina  case 
points  out  what  this  consideration  is,  while  the  English  does  not. 
In  what  then  do  the  two  cases  differ?  In  nothing  but  in  what 
is  r^arded  as  sufficient  evidence  of  such  an  agreement.  The 
English  case  holds,  that  because  of  the  high  dignity  of  a  debt 
due  as  rent  and  the  great  favor  shown  to  the  right  of  distress,  the 
courts  will  not  consider  that  an  agreement  to  suspend  this  right 
of  distress  should  be  inferred  simply  from  the  landlord  taking 
from  hia.tQQant,  after  the  rent  Is  due,  a  negotiable  note  for  the  rent 
payable  at  a  future  time.  The  South  Carolina  case  on  the  other  hand 
says,  that  such  an  agreement  to  suspend  the  collection  of  rent  by 
distress  or  otherwise  must  necessarily  be  implied  from  the  taking 
Vol.  XLIX  —  86 


2^  WEST  VIRGINIA, 


Hornbrpoks  v.  Lucais. 


from  the  tenant  a  negotiable  note  payable  at  a  future;  time.  This 
is  all  the  difference  between  them..  To  my  mind  the  position  taken 
in  the  South  Carolina  case  is  right. 

What  possible  object  could  the  landlord  and  tenant  have,  the  one 
in  taking  and  the  other  in  giving  a  negotiable  note  payable  at  a 
future  day,  except  simply  to  extend  the  time  in  which  the  rent  was 
to  be  paid  on  the  tenant  binding  himself  to  pay  it  by  giving  for  it 
a  commercial  security?  We  have  seen  that  it  is  perfectly  well  set* 
tied  in  this  State^  that  the  giving  by  the  debtor  of  a  negotiable  note 
to  his  creditor  payable  at  a  future  time  would  necessarily  be  in- 
terpreted as  an  extension  of  time  to  the  debtor.  And  it  seems  to 
me  clear  that  we  cannot  interpret  otherwise  the  agreement  of  the 
parties  simply  from  the  fact  that  the  precedent  debt  was  rent.  It 
does  not  seem  to  me  that  the  English  court  was  justified  in  making 
this  distinction.  It  is  based  on  the  peculiar  favor  in  which  the 
right  of  distress  is  held  in  England;  but  if  such  a  distinction  exists 
in  England  for  this  reason,  it  ought  not  to  exist  in  this  State, 
where  so  much  peculiar  favor  is  not  extended  to  the  right  of  dis- 
tress, as  is  extended  to  it  in  England.  Here  the  tenant  after  the 
levy  of  a  distress  and  after  the  giving  of  a  forthcoming  bond  may 
still  dispute  the  claim  for  rent  or  even  get  up  offsets  against  it^ 
when  judgment  is  asked  on  the  forthcoming  bond.  Why  then 
should  he  not  be  permitted  to  defend  himself  by  proving  that  his 
landlord  had  agreed  to  suspend  his  right  of  distress?  And  why 
may  he  not,  prove  this  just  as  any  debtor  would  be  allowed  to  prove 
in  any  action  for  any  debt,  that  the  creditor  had  agreed  for  a  con- 
sideration to  suspend  his  action?  And  why  may  not  this  agreement 
on  the  part  of  the  plaintiff  to  suspend  his  action  be  proven  by 
the  tenant  in  the  same  manner  that  it  can  be  proven  by  any 
other  debtor,  that  is,  by  simply  proving  that  the  plaintiff  had  taken 
of  the  defendant  a  negotiable  note  for  the  rent  or  debt  payable  at  a 
future  time,  which  had  not  expired,  when  the  plaintiff  instituted 
his  proceedings?  I  cannot  see  why  this  mode  of  establishing  this 
defense  should  not  be  available  to  a  tenant  as  well  as  to  any  other 
defendant. 

[Minor  matter  omitted.] 
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(MW.Va.«16.) 
Ii^nction  —  aga/imt  taa$ale. 

The  sale  of  penonal  propertj  for  unpaid  taxes  will  not  be  vestnined  unlesB  it 
is  of  pecnliar  value  to  the  owner,  and  it  is  manifest  that  great  injury  would 
result  from  the  sale.    (See  note,  p.  287.) 

SUIT  for  injunction.     The  opinion  states  the  oaso.     The  injancr 
tion  was  awarded  below. 

W.  S.  WHey,  for  appellant. 

J.  W.  MeCoy  and  71  P.  Jacobs  for  appellees. 

Sktdeb,  J .  Injunction  suit  brought  November  15,  1880,  in  the 
Circuit  Court  of  Wetzel  county  by  F.  M.  White  and  wife  against 
John  Stender,  sheriff  of  said  county,  to  restrain  the  sale  of  personal 
property  levied  on  by  him  to  satisfy  certain  taxes  and  to  inhibit 
him  from  collecting  said  taxes  from  the  plaintiffs.  The  injunction 
having  been  awarded,  the  defendant  demurred  to  and  answered  the 
plaintifb'  bill,  depositions  were  taken  by  both  parties,  and  the 
court  haying  overruled  the  demurrer,  the  cause  was  finally 
heard  January  26,  1882,  when  the  court  entered  a  decree  perpetu- 
ating the  injunction  with  costs  to  the  plaintiffs,  and  the  defendant 
appealed  to  this  court. 

The  appellant  assigns  as  error  that  the  Circuit  Court  improperly 
OTerruled  his  demurrer  to  the  plaintiff's  bill.  This  presents  to  us  an 
important  question.  The  material  allegations  of  the  bill  are,  that 
the  plaintiffs  are  the  owners  in  fee  of  a  tract  of  seyenty-six  acres  of 
land  in  Wetzel  county  upon  which  they  reside  and  to  which  they 
derired  title  as  follows:  About  the  year  1867,  C»sar  Matheny 
settled  upon  said  land  claiming  it  as  his  own  and  paying  taxes 
thereon,  that  seven  or  eight  years  thereafter  Matheny  sold  it 
to  Hilton  Owens  who  went  into  possession  and  afterward,  on 
November  13,  1876,  Owens  by  deed  of  that  date  conveyed  the 
same  to  the  plaintifb  who  then  went  into  possession  and  have 
80  continued  ever  since;  that  said  seventy-six  acres  are  within 
the  boundaries  of  a  large  tract  of  land,  known  as  the  **  Norris  laud," 
but  have  been  held  adversely  to  the  owners  of  the  large  tract  for 
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more  than  ten  years;  that  the  defendant  who  is  sherifF  of  the 
county,  by  yirtue  of  a  tax  bill  held  against  the  owners  of  said  large 
tract,  has  ^'  levied  on  plaintifFs'  property,  and  has  advertised  the 
same  for  sale  to  satisfy  said  tax  bill/'  the  said  taxes  being  for  the 
year  1879,  and  amount  to  about  $150  and  the  prayer  is  for  an  in- 
junction to  restrain  the  sale  of  said  property  and  inhibit  the  col- 
lection of  said  taxes  from  the  plaintiffs  and  for  general  relief. 

It  will  be  noticed  that  this  bill  makes  no  allegation  of  irreparable 
damage  from  the  sale  of  the  property  levied  on,  nor  that  the  property 
is  of  peculiar  value  or  of  any  special  kind;  in  fact,  it  does  not 
mention  the  character  of  the  property  levied  upon  or  describe 
it  in  any  manner.  The  question  then  presented  by  this  demurrer 
is  simply  whether  an  injunction  will  be  entertained  to  prevent  the 
■sale  of  personal  property  for  taxes  which  in  its  nature  has  no  pe- 
culiar value  in  the  estimation  of  the  owner,  and  where  there  is  no 
claim  that  consequential  or  collateral  damages  will  result  from  the 
sale? 

This  court  in  Lewis  y.  Spencer,  7  W.  Va.  689;  S.C.,  23  Am.  Rep. 
619,  sustained  an  injunction  to  the  sale  of  a  horse  levied  on  for  taxes 
when  the  bill  averred  that  the  said  taxes  had  been  fully  paid.  In 
that  case  Paull,  J.,  in  delivering  the  opinion  of  the  court,  conceded 
that  the  judicial  history  of  Virginia  and  of  this  State  furnished  no 
precedent  for  the  question  adjudicated  in  that  case.  He  also  admit- 
ted  that  if  the  levy  had  been  made  under  an  execution,  the  plaintiff 
would  have  been  '^  debarred  an  entrance  into  a  court  of  equity  for  the 
reason  that  he  may  apply  to  the  court  whence  the  execution  issued 
And  have  the  wrong  corrected.*'  Morrieon  v.  Speer^  10  Oratt  228. 
He  made  a  distinction  between  a  levy  under  an  execution  and  a 
levy  for  taxes,  and  to  sustain  the  remedy  by  injunction  in  the  latter 
case,  while  he  admitted  it  would  not  lie  in  the  former,  he  seemed 
to  rely  on  section  2  of  chapter  158  of  the  acts  of  1871,  which  declares 
that  no  court  shall  enjoin  the  sale  of  any  real  estate  for  taxes  unless 
it  be  averred  in  the  bill  that  all  taxes  and  levies  assessed  thereon  have 
been  paid.  He  says:  '^  This  would  seem  to  imply  that  in  regard 
to  real  estate,  at  least,  that  where  this  allegation  is  made  such  in- 
junction may  be  awarded;  and  no  sufficient  reason  is  perceived 
why  the  same  course  may  not  be  pursued  in  regard  to  personal 
property,  where  a  sale,  as  we  have  seen,  may  also  result  in  great 
inconvenience  to  the  citizen."  692. 

It  will  thus  be  seen  that  in  that  case  importance  was  very  evi- 
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4ently  given  to  the  statute  and  the  inconvenieutie  which  might  re« 
suit  to  the  citizei^  But  in  the  case  before  us  neither  of  those  con- 
siderations has  any  application.  The  statute  denies  the  authority 
of  any  .court  to  enjoin  the  sale  unless  the  bill  alleges  that  all  taxes 
and  levies  assessed  on  the  property  have  been  luUy  paid.  In 
this  case  there  is  no  allegation  or  pretension  that  the  taxes  sought 
to  be  collected  have  been  paid.  The  injunction  is  asked  on  a  ground 
which  admits  the  taxes  are  unpaid.  Nor  is  there  any  averment 
that  any  inconvenience  would  result  to  the  plaintiffs  from  a. sale  of 
the  property  levied  on  which  could  not  be  fully  compensated  for  in 
damages  in  an  action  at  law  against  the  sheriff,  if  the  sale  was  illegaL 
So  that  if  we  regard  Lewis  v.  Spencer  sound  law,  it  does  not  follow 
that  the  injunction  should  be  sustained  in  this  case.  But  as  that 
case  is  not  very  fully  reported,  and  therefore  we  cannot  say  that  it  is 
not  warranted  by  special  facts,  still  if  it  can  be  understood  as  holding 
that  in  every  case,  and  without  any  peculiar  facts  and  circumstan^ 
ces,  equity  will  enjoin  the  sale  of  personal  property  levied  on  by  an 
officer  for  taxes  upon  the  sole  ground  that  the  taxes  are  not  due  or 
that  the  property  levied  on  is  not  liable  for  the  taxes,  I  am  very 
much  inclined  to  question  its  soundness.  However  I  do  not  think 
the  decision  was  intended  to  be  so  broad  in  its  effects.  It  must  b^ 
ooQoeded  that  the  doctrine  it  announces  is  a  considerable  advance 
upon  the  more  modern  decisions  of  Virginia  on  analogous  subjects; 
if  it  is  not  in  positive.conflict  with  some  of  them.  We  are  certainly 
not  disposed  to  extend  the.doctrine  of  that  case  so  as  to  make  it  ap^ 
plicable  to  cases  such  as  the  one  now  before  us. 

In  Balcmr  v.  Rinehardy  11  W.  Va.  238,  the  court  held,  that  •^  A 
court  of  equity  ought  not  to  grant  an  injunction  to  stay  the  sale  of 
personal  property,  levied  on  by  a  sheriff' by  virtue  of  an  execution^ 
which  property  is  owned  by  a  third  party,  when  the  property  is  not 
from  its  nature  of  peculiar  value  to  the  owner  and  when  its  sale  will 
not  obviously  greatly  injure  the  owner  by  the  consequential  damages 
it  would  pcodace." 

In  that  case  GhaSEK,  president,  in  delivering  the  opinion  of  tho 
conrt,  after  reviewing  the  cases  of  Virginia  and  of  this  State,  in- 
cldding  the:case  of  Lewie  y.  Spencer^  supra,  says:  *^  However  variant 
thft  decisions,  above  referred  to  may  be,  none  of  them  hold  that 
where  the  collateral  or  consequential  damages  resulting  from  the 
sale  of  personal  property  of  no  peculiar  value  are  trifling,  as  in  this 
case,  a  court  of  equity  ought  to  interfere  to  prevent  a  sale   by 
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injanction.  The  law  in  each  case  fornishes  what  the  law-books 
call  an  adequate  and  complete  remedy;  eren  though  in  a  case  where 
the  consequential  damages  were  yery  great,  such  remedy  at  law 
might  be  properly  considered  by  a  court  of  equity  as  incomplete  and 
inadequate,  and  as  furnishing  ground  for  an  injunction.''  11  W. 
Va.  265. 

The  only  difference  between  that  case  and  the  one  under  consider- 
ation IB,  that  this  is  a  levy  by  virtue  of  a  tax-ticket  and  that  was  a 
levy  by  execution.  In  both  cases  the  levy  was  on  the  property  of  a 
third  person,  which  it  was  claimed  by  the  plaintiff  was  not  liable 
to  levy,  and  that  the  levy  was  consequently  illegal.  In  the  case  of 
Letoi$  T.  Spencer^  supra,  a  distinction  is  suggested  because  in  the  case 
of  a  tax-ticket  the  officer  derives  his  authority  directly  from  the  law, 
while  in  the  case  of  an  execution  the  authority  is  conferred  by  the 
court,  and  while  in  the  latter  case  the  party  aggrieved  may  apply  to 
the  court  for  redress,  in  the  other  case  he  has  no  such  resort.  It  does 
not  seem  to  me  that  this  attempted  distinction  has  any  logical  ex- 
istence. In  either  case  the  ground  upon  which  relief  is  denied  in 
equity  is,  that  the  party  has  a  complete  and  adequate  remedy  at  law 
by  an  action  of  trespass  against  the  officer  for  an  illegal  levy  and 
sale  of  the  property,  and  not  because  in  the  one  case  he  has,  and  in 
the  other  he  has  not,  the  right  to  apply  to  the  court  for  redress,  or 
to  give  a  suspending  bond  under  the  provisions  of  chapter  107  of 
the  Code.  If  the  jurisdiction  to  enjoin  existed  in  a  court  of  equity, 
the  giving  of  a  statutory  remedy  at  law  would  not  exclude  that 
jurisdiction. 

As  a  mere  question  of  policy  it  is  less  detrimental  to  allow  an  exe- 
cution to  be  enjoined  than  it  is  to  permit  such  interference  with 
the  collection  of  taxes.  Executions  generally  affect  merely  priyate 
interests,  while  taxes  are  always  for  the  public  use.  There  are 
reasons  of  public  policy,  founded  on  the  necessity  of  speedy  col- 
lection of  taxes,  which  ought  to  prevent  a  court  of  equity  from  sua- 
pending  these  proceedings  except  upon  the  clearest  grounds.  Hill 
on  Inj.  458;  Douglass  v.  Harrisvills,  9  W.  Va.  162. 

[Minor  point  omitted.] 

I  am  therefore  of  opinion,  for  the  reasons  stated,  that  the  Cir- 
cuit Court  erred  in  overruling  the  defendant's  demurrer  to  the 
plaintiffs'  bill.  This  conclusion  makes  it  unnecessary  to  consider 
the  answer  of  the  defendant,  and  proofs,  or  the  questions  raised 
thereon  and  argued  before  this  court     The  decree  of  the  Circuit 
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Oonrt  IS  rereraed  with  costs  to  the  appellant,  the  demurrer  to  the 
bill  sustained  and  the  plaintiffs'  bill  dismissed  with  costs  to  the  de* 
fendant  in  the  Oircnit  Gonrt. 

ReversBd  and  dismissed. 

NoTB  BT  TSB  Bkfortkb. —  We  refer  to  a  few  of  the  leading  eases.  To 
ihe  same  effect  as  the  principal  case,  Bnuguehanna  Bank  v.  8upervi9or»,  26  N. 
T.  Bid ;  Western  R.  Co.  v.  Nolan,  48  id.  518 ;  PowerB  v.  Bowman,  58  Iowa, 
4US9 ;  Mafcr  v.  Baiduin,  57  Ala.  61 ;  8.  c,  29  Am.  Rep.  712 ;  Toungblood  v. 
JSextan,  82  Mich.  406  ;  s.  c,  20  Am.  Rep.  654. 

In  WtUerbury  8awig»  Bank  v.  Laider,  46  Conn.  248,  it  was  held  that  an  in- 
junction would  not  lie  to  restrain  the  sale  of  one  man's  land  for  another's 
taxes.     The  court  said : 

"  This  extraordinary  preventive  remedy  of  a  court  of  equity  is  here  invoked 
upon  the  ground  mainly  that  the  proceedings  already  commenced  by  the  levy 
•of  the  tax  warrant,  if  allowed  to  be  completed,  would  embarrass  and  becloud 
the  petitioner's  title  in  the  land  described  and  diminish  its  value. 

**  A  doud  upon  one's  title  is  something  which  shows  prima  facie  some 
Tight  of  a  third  person  to  it.  And  in  this  case,  as  the  illegality  of  collecting 
the  taxes  out  of  the  identical  property  assessed  would  not  appear  on  the  face 
•of  the  record  of  the  proceedings  relative  to  the  laying  and  collecting  of  the 
ttxes,  tL  prima  fade  right  in  a  third  person  who  should  receive  a  deed  of  the 
land  from  the  tax  collector  would  thereby  be  created,  which  would  bring  the 
CMe  apparently  within  an  extensive  branch  of  equity  Jurisdiction.  '  But,'  as 
Ellsworth,  J.,  remarked  in  giving  the  opinion  in  Muneon  v.  Muneon,  28 
Cbnn.  586,  *  the  power  is  not  exercised  as  a  matter  of  course,  norander  any 
universal  rule  or  principle  of  law  requiring  its  exercise.  It  is  pr^ntive,  as 
we  have  said,  and  very  much  must  depend  upon  the  extent  and  imminence  of 
the  danger  threatened,  and  the  view  which  will  be  taken  of  th^case  by  a 
discreet  judges' 

"  Although,  as  suggested,  the  facts  of  this  case  may  bring  it  witl^  the  or- 
•dinary  definition  of  a  threatened  cloud  upon  the  plaintiff's  title,  by  creating  a 
prima  fade  right  which  must  be  overcome  by  evidence  aliunde,  yet  there  is 
one  element  wanting,  which  in  this  class  of  cases  always  calls  most  impera- 
tively for  equitable  interference.  I  refer  to  the  fact  that  the  evidence  to  rebut 
the  prima  fade  title  is  not  in  this  case  liable  to  be  lost  by  the  unavoidable 
•death  of  witnesses,  or  any  other  cause  likely  to  happen ;  for  the  rebutting 
iacts  relied  upon,  to- wit,  the  mortgage,  the  foredoeure,  and  the  date  when  the 
pldntiff*8  title  became  absolute,  are  all  matters  of  record  and  easily  obtdned. 
.80  that  ultimately  the  petitioner  will  be  sure  to  vindicate  his  title  in  a  court 
«f  law  and  successfully  defend  his  possession.  The  injury  to  be  apprehended 
therefore  is  by  no  means  irreparable,  and  the  court  might  well  act  upon  its 
discretion  and  deny  the  injunction. 

"  But  there  is  a  more  conclusive  reason  for  refusing  the  remedy  prayed  for. 
The  policy  of  our  law  has  now  beeome  quite  well  settled,  that  the  extraordi- 
nary remedy  by  injunction  cannot  be  invoked  to  hinder  or  interfere  with  a  col* 
lector  of  taxes  in  the  discharge  of  his  public  duty,,  because  to  repeat  the  la»- 
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goAge  of  .the  ooort  in  AmM  v.  JBddUtotony  89  Conn.  406,  *  it  .would  intemipt 
thp  collection:  of  tftxes,  one  of  the 'most  important  attributes  of  the  sovereign 
power,  one  of  its  most  vital  functions.  Sach  an  interference  might,  at  times, 
be  dangeroos  to  the  safety  of  the  State,  and  is  not  to  be  resorted  to  except  for 
the  most  imperative  reasons/ 

"  The  case  of  Dodd  v.  dtp  qf  HiHiford,  26  Conn.  2S2,  was.  the  .first  in  the 
line  of  decisions  in  this  State  that  resulted  in  establishing  the  above  doctrine. 
it  was  there  held  that  a  bill  in  chancery  would  not  lie  to  restrain  the  city. f ram 
Enforcing  the  collection  of  illegal  assessments  by  the  levy  of  warrants  on  per- 
sonal estate.  Setmoub,  J.,  in  giving  the  opinion,  laid  some  stress  on  the  fact 
that  there  was  no  averment  in  the  bill  that  the  real  estate  of  any  of  the  par- 
ties had  been  or  could  be  levied  on,  and  that  the  warrant  only  authorized  the 
taking  of  personal  estate.  This  may  have  Jed  the  profession  generally  to  assume 
that  the  court  would  recognize  a  distinction  between  personal  and  real  estate 
in  the  application  of  the  remedy  by  injunction.  But  the  late  case  of  'Rowland 
y'.  First  School  Digtrict  of  Weston,  42  Conn.  90,  obliterates  this  supposed  di^ 
tinction.  Fosteb,  J . ,  in  giving  the  opinion,  says  :  '  We  perceive  no  substan- 
tial reason  why  an  injunction  should  be  granted  to  protect  real  estate  from  a 
.levy,  that  would  not  apply  with  'equal  force  to  personal  estate.  If  there  be 
any  difference,  the  necessity  of  protecting  personal  property  would  seem  to  be 
the  greater.  A  party  might  be  deprived  of  personal  chattels,  even  under  an 
illogal  taking  and  so  be  compelled  to  resort  to  an  action  for  damages  as  the 
.on^y  redress.  Not  so  in  regard  to,jeal  estate^  There  could  be  no  amotion  of 
that,  by  any  levy  valid  or  void.' 

**  It  may  perhaps  be  suggested  that  there  is  ground  to  distinguish  the  case 
at  bar  i^^  the  cases  referred  to,  in  the  iact  .that  the  latter  are  all  cases  where 
the  applXwt  for  injunction  was  the  tax  payer,  while. in  .this  case  it  is  a  third 
•party  whose  property  is  to  be  taken  for  .the  taxes  of  another.  ,  Stated  in  this 
^way  the  ffiggestion  appears  plausible,  but  on  more  careful  considieration  we  do 
not  think  it  furnishes  a  sufficient  basis  to  distinguish  the  cases  in  principle. 
It  is  tru^that  the  proceedings  to  collect  the  ti^es  in  the  present  case  are  not 
jjigainst  the  person  assessed.  .But,it.should  be  observed  that  the  .proceedinga 
i^re  not  against  jmy  person,  as  such,  but  are  against  the  icbntical  property  on 
which  the  taxes  were  assessed,  and  which  is  prima  facie  holden  for  them^ 
and  the  ^ding  shows  that  there  was  no  other  way  by  which  these  taxes  could 
,|)e  recovered.  This  differs  therefore  from  the  fla,grant  case  .suggested,  of  pro- 
.cf^ding  to  collect  one  person's  tax  out  of  another  or  out  of  property  that  had 
'^Q  l<9gal  cponection  with  the  taxes  in  question.  .  When  therefore  the  tax  col- 
lecj^r,  as  in  this  case,  ^^roceeds  against  either  the  proper  person  or  the  proper 
estate  to  obtain  the  ta:^es,  and  adopts  the  usual  and  reguli^. methods  of  proced- 
jUre,  we  see  no  good  reason  why  it  does  not  contravene  the  rule  of  public 
policy  to  interfere  with  the  proceedings  by  injunction,  as  m^uch  in  pQ^  case  as 
in  the  other."  »    >  ^  . . 

In  Union  TVtui  Company  v.  Webtfr,  96  Ul.  346,  the  court  said :  *'  The  power 
of  .the  chancellor  to  restrain  the  collection  of  the  revenue  is  one  that  should 
n^e.v^r  he  exercised  but  in  casjes  :wh€lriB,theta]¥:,.is  levied  on  property  e^99ipt 
from  taxation,  where  it  is  doubly  taxed,  whare  it. is  levied  withQut  any  war- 
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Tint  of  law  bj  persons  having  no  power  to  make  the  levy,  or  where  a  clear 
cue  of  fraud  in  Tna.TriTig  the  valuation  of  the  property  is  shown.  But  in  the 
latter  case  the  proof  must  be  clear  and  irresistible,  and  the  injury  likely  to  be 
produced  considerable.  It  is  so  eminently  just  and  equitable  that  every  per- 
son or  corporation  receiving  protection  from  the  government  should  each  con- 
tribute  his  or  its  fair  and  just  proportion  to  its  support,  that  a  Court  of  Chan^ 
eery  should  never  interpose  except  to  prevent  great  wrong  and  injustice. 
Mero  technical  objections,  or  even  legal  omissions,  in  assessing  property  or 
the  collection  of  the  tax.  usiUdly  do  not  affect  in  the  slightest  degree  this  strong 
equitable  obligation.  If  many  of  the  requirements  of  the  law,  even  those 
that  are  important,  should  be  omitted,  still  the  strong  equitable  duty  to  pay  a 
iax  on  property  remains.  When  it  escapes,  the  burden  is  unjustly  and  in  equity 
ably  impoeed  on  others  to  the  extent  that  property  is  relieved  from  its  just 
burden.  Again,  most  if  not  all  of  the  objections  that  can  be  urged  in  a  court 
of  equity  may  be  successfully  interposed  at  law.  And  there  being  a  oom> 
plete  remedy  at  law,  the  defense  should  be  limited  to  that  forum,  except  in 
bat  few  cases,  and  that  to  prevent  great  injustice  and  wrong.  This  property 
belonged  to  the  railroad  company ;  it  was  liable  to  be  taxed,  the  tax  was  im- 
posed, and  it  has  never  been  paid,  and  equity  requires  not  that  the  tax  should 
be  enjqined,  but  that  it  should  be  paid." 

A  court  of  equity  wUl  not  interfere  to  declare  a  tax  invalid  and  restrain  its 
collection,  unless  the  objections  to  the  proceedings  are  such  as  go  to  the  very 
groundwork  of  the  tax,  and  necessarily  affect  materially  its  principle,  and 
show  that  it  must  be  unjust  and  unequal.  KaMer  v.  Dotberpufd,  56  Wis. 
480.    See  also  SUxU  BaHroad  Tax  Ca^es,  92  XT.  S.  676. 

A  bill  in  equity  will  not  lie  to  restrain  a  sale  of  personal  property  seized  for 
the  collection  of  a  tax,  in  the  absence  at  least  of  any  showing  that  the  prop^ 
erty  possessed  any  peculiar  value  not  capable  of  compensation  in  damages ; 
the  remedy  at  law  is  ample.    Henry  v.  Oregory,  29  Mich.  68. 

But  in  QaU9  v.  Barrett,  79  Ey.  296,  it  was  held  that  a  court  of  equity  has 
power  to  restrain  the  collection  of  an  illegal  tax  against  personal  property. 
The  court  said:  "  The  right  to  have  an  injunction  to  restrain  the  collection  of 
an  ill^;al  tax  has  been  so  long  recognized  and  acted  upon  in  this  State  that  it 
is  unnecessary  to  stop  to  inquire  upon  what  ground  that  jurisdiction  is  exer- 
cised by  courts  of  equity.  The  jurisdiction  in  this  case  however  may  be 
placed  upon  the  ground  of  the  inadequacy  of  the  remedy  at  law.  The  officer 
acting  in  good  faith  and  under  the  color  of  right  is  justified  by  his  process, 
and  is  not  liable  as  a  trespasser  ;  and  as  a  suit  would  not  lie  against  the  State 
directly,  the  only  complete  remedy  is  by  injunction.  But  if  there  was  a  pos- 
sible remedy  at  law  against  the  public  officer,  it  would  not  be  sufficient  to  de- 
prive  the  party  of  relief  of  equity.     High  on  Injuntions,  sections  796  and  801." 

A  Conn  of  Chancery  has  jurisdiction  to  enjoin  the  collection  of  a  tax,  and . 
will  exercise  it  in  all  cases  where  the  tax  has  been  levied  without  authority  of 
law,  or  where  the  property  is  not  subject  to  taxation.     KimbaU  v.  Merehanttt' 
Sofinge,  ete.,  Cb.,  80  HI.  611.     As  exempt  property,  8mUh  v.  Otburn,  58  Iowa. 
474 :  Mechanics*  Bank  v.  Kansas,  78  Mo.  555.     See  also  Sauthtoestern  R.  Co.  v. ' 
Wright,  68  Qa.  311  ;   Waters  Pi&ree  OU  Oo.  v.  LMe  Bock,  89  Ark.  412. 

V0L.XLIX  — 87 
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Stats  v.  Aailboad  Oompavt. 

(M  W.  Va.  TBL) 

CbfMfjMMmoI  &N0 — iniUr'StaUeommene   prMhUion — Sundai^ft^ht  JrmJM. 

A  statute  sabjecting  to  puniBhnieiit  railway  companies  running  their  frei^t 
trains  on  Sunday  is  not  unconstitutional,  although  the  freight  in  question  is 
in  course  of  transportation  to  other  States. 

CONVIOTION  of  Sabbath-breaking.     The  opinion  ttatos  the 
point. 

(7.  BoggeBSy  for  plaintiff  in  error. 
WatiSy  attomey-generaly  for  State. 

Gbbbk,  J.  The  principal  question  in  this  case  is:  Are  aectioni 
16  and  17  of  chapter  149  of  the  Code  of  West  Virginia  in  contra- 
Tention  of  section  8,  article  1>  of  the  Oonstitution  of  the  United 
States  (see  Code  W.  Va.,  p.  8  and  §  5258  of  Bev.  Stat,  of  United 
States,  title  64,  p.  1017  of  2d  edition  passed  in  parsaance  of  this 
provision  of  the  Constitution),  in  bo  far  as  it  interferes  with  the 
transportation  of  coal  or  merchandise  by  a  railroad  company  from 
the  State  of  West  Virginia  into  Maryland  on  a  Sabbath  day,  when 
it  is  shown  that  such  transportation  is  neither  a  work  of  necessity 
nor  charity,  but  is  simply  a  following  of  its  regular  business  on  the 
Sabbath  day  as  on  other  days  ?  This  question  is  raised  by  the  fifth 
ftnd  sixth  instructions  offered  by  the  defendant  below  set  out  in 
1)ill  of  exceptions  No.  3.  The  court  below  decided  that  this  law  of 
West  Virginia  was  not  in  contrayention  of  the  Constitution  of  the 
United  States  or  of  this  act  of  Congress,  when  so  applied  to  a  rail- 
road company  so  transporting  coal  or  merchandise  on  the  Sabbath 
day.  This  decision  was  excepted  to  by  the  defendant  in  bill  of  ex- 
ceptions No.  3.  The  counsel  for  the  defendant  below  has  argued 
elaborately  this  question,  and  after  considering  certain  decisions  of 
the  Supreme  Court^of  the  United  States,  he  draws  from  them  these 
five  conclusions: 

*^  1.  Transportation  is  commerce. 

**  2.  Transportation  from  one  State  to  another  is  commerce  *  be- 
tween the  States.' 

<'  3.  If  transportation  is  begun  in  one  State  to  be  completed  or 
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ended  in  anoiher,  whether  by  the  same  instrument  or  carrier,  it  ia 
oommeice  '  between  the  States*' 

"4  Commerce  'between  the  States'  is  necessarily  national  in  its 
character  and  exclosiyely  under  the  control  of  Congress. 

"  6.  Non-action  by  Congress  in  regulating  it  is  equiralent  to  a 
declaration  that  it  shall  remain  free  and  untrammelled." 

These  propositions  except  the  fifth  are  all  sustained  by  the  de- 
drions  of  the  Supreme  Court  of  the  United  States,  when  applied  to 
the  transportation  of  merchandise  or  coal,  which  is  as  far  as  the 
counsel  for  the  defendant  below  has  in  this  case  any  occasion  to 
contend  that  they  are  true.  If  not  sustained  fully  by  the  decisions 
referred  to  by  the  counsel  for  the  defendant  below,  they  are  abun- 
dantly sustained  by  other  decisions  of  the  Supreme  Court  and 
OQght  to  be  regarded  as  incontroyertible.  But  if  applied  to  the 
transportation  of  persons,  they  haye  been  controyerted  and  re- 
garded as  not  true  by  jurists  of  eminent  ability  and  by  judges  of 
the  Supreme  Court  of  the  highest  capacity.  But  we  haye  no  oc- 
casion to  consider,  whether  these  propositions  or  any  of  them  are 
tme  when  applied  to  the  transportation  of  persons,  as  this  is  entirely 
foreign  to  any  thing  in  the  case,  the  transportation  of  coal  or  mer. 
chandise  on  the  Sabbath  day  being  alone  inyolved  in  this  case;  and 
the  statute  law  of  West  Virginia  (§  17  of  chap.  149,  Code  of  W. 
Va.,  p.  695),  expressly  excepts  from  the  operation  of  the  law  eyen 
m  considering  **  the  transportation  on  Sunday  of  the  mail  or  of 
passengers  and  their  baggage." 

The  fifth  proposition  of  the  counsel  for  the  defendant  below  in 
the  broad  sense  laid  down  by  the  counsel  is  not  sustained  by  the 
decisions  of  the  Supreme  Court  of  the  United  States,  though  in- 
dividual judges  haye  used  language  so  broad  and  unqualified  that 
snch  an  inference  might  be  drawn.  But  the  decision  really  made 
in  the  cases,  in  which  such  broad  and  unqualified  language  was 
used,  do  not  sustain  the  proposition  that  '*  non-action  by  Congress 
in  regulating  commerce  between  the  States  in  any  particular  matter 
is  equivalent  to  a  declaration  that  it  should  remain  free  and  un- 
trammelled. And  therefore  that  any  regulation  of  any  sort  in  such 
a  case  by  State  legislature  is  null  and  yoid."  There  can  be  no 
doubt,  that  though  Congress  has  failed  to  regulate  commerce  be- 
tween the  States,  certain  kinds  of  legislation  by  the  States  regulat- 
ing such  commerce  would  be  null  and  yoid.  But  it  is  equally  clear 
that  certain  regulation  of  such  commerce  might  in  the  absence  of 
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legislation  by  Gongress  on  the  subject  be  enacted  by  State  legis- 
latures, which  unquestionably  would  not  be  unconstitutional  by 
pontravening  article  1,  section  8,  sub-diyision  3  of  the  Oonstitntion 
of  the  United  States,  which  gives  to  Congress  the  power  ''  to  reg* 
nlate  commerce  among  the  several  States." 

The  law  is  thus  laid  down  by  the  Supreme  Court  of  the  United 
States  in  aUman  v.  Philadelphia,  3  YTall.  713  :  ''  The  power  to 
regulate  commerce  between  the  States  covers  a  wide  field  and  em- 
braces  a  great  variety  of  subjects,  some  of  which  will  call  for  uni- 
form rules  and  national  legislation,  while  others  can  be  best  regu- 
lated by  rules  and  provisions  suggested  by  the  varying  circumstan- 
ces of  different  places  and  limited  in  their  operation  to  such  places 
respectively.  And  to  the  extent  required  by  these  last  cases,  the 
power  to  regulate  commerce  between  the  States  may  be  exercised 
by  the  States,  so  far  as  such  legislation  is  not  in  conflict  with  some 
act  of  Congress  passed  either  before  or  after  such  State  legislation 
regulating  commerce  in  this  particular  case  and  manner."  This 
was  decided  by  the  court  and  was  not  the  dictum  of  some  judge. 
It  is  true  it  was  decided  by  a  divided  court.  The  decision  was  ren- 
dered as  late  as  December,  1865,  and  merely  followed  a  decision 
rendered  in  December,  1851,  in  which  seven  judges  concurred  and 
but  two  dissented.  Oooley  v.  Board  of  Wardens  of  Port  of  Phila- 
delphia,  12  How.  299.  These  decisions  again  met  the  approval  of 
the  Supreme  Court  of  the  United  States  in  Orandatt  v.  Nevada,  6 
Wall.  35,  decided  in  December,  1867.  The  same  doctrine  was 
recognized  again  in  Welton  v.  State,  91  U.  S.  275,  and  in  ffender- 
son  V.  Mayor,  92  id.  259,  and  in  other  cases.  The  last  to  which  I 
will  refer  is  the  County  of  Mobile  v.  Kimball,  102  id.  691.  This 
case  was  decided  as  late  as  October,  1880,  and  was  concurred  in  by 
all  the  judges. 

The  dissenting  view  of  individual  judges  on  which  the  counsel 
bases  his  proposition  No.  5  above  quoted  is  referred  to;  and  Judge 
Field,  in  delivering  the  opinion  of  the  entire  court  on  page  699, 
says:  ^*  There  have  been,  it  is  true,  expressions  by  individual  judges 
of  this  court  going  to  the  length  that  the  mere  grant  of  the  com- 
mercial power,  anterior  to  any  action  of  Congress  under  it,  is  ex- 
clusive of  all  State  authority;  but  there  has  been  no  adjudication 
of  this  court  to  that  effect."  He  then  reviews  the  various  decisions 
of  the  court  on  this  subject  and  reaches  the  conclusion,  page  702, 
tiiat   '^  whether  the    power  to  regulate   commerce   between,  the 
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States  is  vested  exclusively  in  the  general  government  depends  upon 
the  natare  of  the  subject  to  be  regulated."  And  he  adds:  '*  This 
may  be  considered  as  expressing  the  final  judgment  of  this  court." 
This  fifth  proposition  of  the  counsel  is  true  only  in  a  qualified 
sense;  and  the  support  of  it  referred  to  by  the  counsel  in  his  argu- 
ment are  these  ill-advised  and  condemned  views  of  individual 
judges. 

I  have  considered  the  extent  to  which  this  fifth  proposition  or  in- 
ference of  counsel  is  true,  in  order  that  there  may  be  no  miscon- 
ception of  our  views. 

To  sustain  his  propositions  one  counsel  cites  the  following  au- 
thorities: WMan  V.  Missouri,  91  XJ.  S.  275;  Lord  v.  Steamship  Co., 
102  id.  544;  MobiU  v.  Kimball,  id.  702 ;  Railroad  Co.  v.  Huswi, 
95  id.  465;  Hall  v.  Do  Ouir  Adm'r,  95  id.  485;  Henderson  v.  Mayor, 
92  id.  259;  Case  of  Daniel  Ball,  10  Wall.  557;  Pensacola  Tel  Co.  v. 
W.  Union  Tel.  Co.,  96  IT.  S.  1.  From  these  cases  large  quotations 
are  made,  but  an  examination  of  them  all  will  show,  that  with  the 
exception  of  some  loose  language  of  individual  judges  or  the  opin- 
ions of  individual  judges  not  in  consonance  with  the  views  of  the 
conrty  there  is  nothing  decided  in  any  of  these  cases  inconsistent 
with  the  views  which  I  have  expressed.  And  they  render  necessary 
some  qualification  of  the  five  propositions  of  law  deduced  from 
them.  But  if  they  really  sustained  these  five  propositions  in  their 
broadest  imd  most  comprehensive  sense,  they  would  in  no  manner 
affect  in  any  degree  the  conclusion  to  which  I  must  come  on  the 
question  we  are  considering.  Admit,  as  is  certainly  true,  that  the 
transportation  of  ooal  or  merchandise  from  West  Virginia  to  Balti- 
more, or  from  any  point  through  West  Virginia  to  Baltimore,  is 
commerce  between  the  States,  and  that  the  regulation  of  this  com- 
meroe  belongs  exclusively  to  the  Congress  of  the  United  States 
under  article  1,  section  8,  clause  3  of  the  Oonstitutionof  the  United 
States,  and  that  the  non-action  of  Congress  in  regulating  it  is 
equivalent  to  a  declaration  that  it  shall  remain  free  and  untram- 
melled, and  thus  forbids  the  legislature  of  the  State  to  pass  any  laws 
r^bting  it  in  any  matter  or  to  any  degree,  still  all  this  in  no  maur 
ner  tends  to  show,  much  less  does  it  as  assumed  in  the  argument  of 
counsel  prove,  sections  16  and  17  of  chapter  149  of  our  Code  are  void 
because  in  contravention  of  said  Constitution  of  the  United  States* 
That  clause,  so  far  as  it  relates  to  this  case,  is  as  follows:  ^'The 
Congress  shall  have  power  to  regulate  commerce  among  the  several 
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States."  The  act  of  our  legislature  supposed  to  be  in  conflict  with 
this  provision  of  the  Constitution  of  the  United  States  is^  so  far  as 
it  relates  to  this  case,  as  follows:  ''If  a  person  on  a  Sa.bbath  day 
be  found  laboring  at  any  trade  or  calling,  or  employ  his  servants  in 
labor  or  other  business  except  in  household  or  other  work  of  neces- 
sity or  charity,  he  shall  be  fined  not  less  than  five  dollars  for  such 
offense.''  This  act  does  not  conflict  with  the  provision  of  the  Con- 
stitution of  the  United  States  above  quoted,  for  the  simple  reason 
that  the  State  act  in  no  manner  undertakes  to  regulate  commerce 
between  the  States,  even  allowing  that  the  Constitution  of  the 
United  States  confers  in  all  possible  cases  and  under  all  circum- 
stances the  exclusive  regulation  of  commerce  between  the  States  on 
the  Congress  of  the  United  States. 

When  this  case  was  formerly  before  this  court  we  held,  that  ''  it 
was  obviously  not  intended  by  this  act  of  our  legislature  to  enforce 
the  observance  of  the  Sabbath  as  a  religious  duty.  The  legislature 
obviously  regarded  it  as  promotive  of  the  mental,  moral  and  physi- 
cal well  being  of  men  that  they  should  rest  from  their  labors  at 
stated  intervals;  and  in  this  all  experience  shows  they  were  right." 
15  W.  Va.  383.  The  court  said  further:  "  It  has  been  very 
generally  held,  that  statutes  more  or  less  resembling  ours  were 
constitutional,  because  they  did  not  enforce  the  observance  of  the 
Sabbath  as  a  religious  duty."-  We  concluded  for  this  reason,  that 
our  statute  was  not  a  violation  of  our  State  Constitution  and  that 
it  applied  equally  to  individuals  and  to  corporations.  It  never  oc- 
curred to  us  to  consider  whether  our  statute  violated  thai  provis- 
ion of  the  United  States  Constitution  which  gives  to  Congress  the 
exclusive  regulation  of  commerce  between  the  States.  And  such 
an  idea  was  not  in  any  way  suggested  then  by  the  counsel  of  the 
Baltimore  and  Ohio  Railroad  Company,  though  the  case  was  argued 
elaborately  and  amply  by  him.  This  of  itself  would  seem  to  indi- 
cate, that  it  was  a  far  fetched  idea,  that  our  statute  was  a  regula- 
tion of  commerce  between  the  States.  But  though  it  was  not  seen, 
when  formerly  before  this  court,  it  is  now  insisted  that  it  is  clearly 
a  statute  regulating  commerce  between  the  States,  if  it  be  applied, 
as  it  then  was,  to  the  Baltimore  and  Ohio  Railroad  Company. 
This  position  is  taken  because  counsel  assumes,  that  as  one  of  the 
consequential  effects  of  this  statute,  if  applied  to  railroads,  would  be 
to  diminish  the  transportation  of  freight  on  the  Baltimore  and  Ohio 
Tailroad,  as  no  freight  would  be  transported  on  this  railroad  on 
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Sunday  unless  the  transportation  of  it  was  a  work  of  necessity  or 
charity.  Unquestionably  this  statute  will  have  the  efFect  of  di- 
minishing the  transportation  of  freight  over  the  Baltimore  and 
Ohio  railroad  on  the  Sabbath  day;  but  it  is  well  settled,  'Hhat 
erery  thing  which  affects  commerce  is  not  simply  for  that  reason  a 
regulation  of  it  within  the  meaning  of  the  Constitution  of  the 
United  States.''  This  has  been  repeatedly  decided  by  tbe  Supreme 
Ck>urt  of  the  United  States.  Thus  in  the  case  known  as  the  StcUs 
Tax  on  Railioay  Oross  Receipts  or  Reading  Railway  Company  y. 
Pennsylvania,  15  Wall.  284,  it  was  held:  ^' A  statute  imposing  a 
tax  upon  the  gross  receipts  of  railroad  companies  is  not  repugnant 
to  the  Constitution  of  the  United  States,  and  it  is  not  a  regulation 
of  commerce  between  the  States."  Justice  Strong,  delivering  the 
opinion  of  the  court,  says: 

"No  doubt  any  tax  upon  business  affects  the  subjects  and  oper- 
ations of  commerce,  yet  it  is  not  every  thing  which  affects  commerce 
that  amounts  to  a  regulation  of  it  within  the  meaning  of  the  Con- 
stitution (p.  293).  *  *  *  *  That  its  ultimate  effect  may  be 
to  increase  the  cost  of  transportation  may  be  admitted.  So  it  must 
be  admitted  that  a  tax  on  any  article  of  personal  property,  that 
may  become  a  subject  of  commerce,  or  upon  any  instrument  of 
commerce,  affects  commerce  itself.  If  the  tax  be  upon  the  instru- 
ment as  a  railroad  car,  its  tendency  is  to  increase  the  cost  of  trans- 
portation. Still  it  is  not  a  tax  upon  transportation  or  upon  com- 
merce, and  it  has  never  been  seriously  doubted  that  such  a  tax  may 
be  laid  (p.  294).  *  ♦  ♦  ♦  While  it  must  be  conceded  that  a 
tax  upon  inter-State  transportation  is  invalid,  there  seems  to  be  no 
stronger  reason  for  denying  the  power  of  a  State  to  tax  the  fruits 
of  such  transportation  after  they  had  been  mingled  with  the 
general  property  of  the  carrier  (the  railroad  company),  than  there 
is  for  denying  the  State  power  to  tax  goods  which  have  been  im- 
ported after  their  originid  packages  had  been  broken,  and  after  they 
have  been  mixed  with  the  mass  of  personal  property  in  the  countrjr" 
(p.  295). 

Upon  these  principles  the  right  of  the  State  of  West  Virginia  to 
tax  the  gross  receipts  of  the  Baltimore  and  Ohio  Railroad  Company 
for  transportation  in  this  State  is  clear,  yet  the  greater  part  of  those 
receipts  is  d^riyed  from  the  transportation  of  through  freight  pro- 
ducts from  the  Western  States  to  Baltimore  and  from  Baltimore 
either  to  this  State  or  through  this  State  to  Western  States.     This 
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taxation  of  course  increafles  tl^e  charges  made  by  the  railroad  qu 
the  goods  transported  from  other  States  to  or  through  this  State. 
It  operates  indirectly  as  a  charge  op  the  goods  transported  from 
one  State  to  another^  yet  it  is  no  regulation  of  commerce.  But  a 
tax  directly  on  the  goods  transported  from  other  States  to  this 
State  or  transported  through  this  State  would  be  a  regulation  of 
commerce  between  the  States^  and  if  made  by  this  State,  would  be 
a  yiolation  of  the  Constitution  of  the  United  States.  For  the  real 
and  prime  object  of  the  framers  of  the  United  States'  Constitution, 
in  giving  to  Congress  the  exclusive  control  of  commerce  between 
the  States,  was  to  prevent  the  several  States  from  burdening  the 
citizens  of  other  States  by  laying  unreasonable  and  unjust  burdens 
on  their  goods  coming  into  the  State  for  sale  or  merely  passing 
through  the  State.  But  the  tax  on  the  cars  of  the  railroad  or  on 
the  gross  amount  of  their  receipts  produces  no  such  ill  efFects,  and 
is  in  fact  an  exercise  of  the  police  power  of  the  State,  which  it 
never  surrendered,  and  which  it  may  exercise,  though  it  may  inci- 
dentally affect  the  commerce  between  the  States.  It  is  a  misnomer 
to  call  the  exercise  of  such  police  power,  because  it  may  or  does 
affect  inter-State  commerce,  a  regulatiou  of  commerce  between  the 
States. 

So  in  Munn  v.  IlUfiois,  94  U.  S.  40,  it  was  held,  when  a  ware- 
house is  situated  within  a  State,  the  State  may  as  a  matter  of  do^ 
mestic  concern  prescribe  regulations  for  it,  notwithstanding  it  is 
used  as  an  instrument  by  those  engaged  in  inter-State  commerce  as 
well  as  in  State  commerce.  And  though  in  this  case  the  law  may 
in  its  character  be  a  regulation  of  commerce,  until  Congress  acts 
in  reference  to  the  inter-State  relations  of  such  warehouse,  such 
regulations  can  be  enforced,  even  though  they  may  indirectly  oper- 
ate on  commerce  beyond  the  jurisdiction  of  the  State. 

The  Slaughter-house  case,  16  Wall.  36,  is  another  instance  where 
a  law  obviously  affecting  inter-State  commerce  was  held  valid  as  a 
police  regulation  for  the  comfort  of  the  people. 

In  City  of  New  York  v.  Miln,  11  Pet.  102,  a  law  of  New  York 
was  held  not  in  contravention  of  this  provision  of  the  Constitution 
of  the  United  States  which  provides  that  ^'  every  master  of  every 
vessel  arriving  in  New  York  from  a  part  of  any  other  State  is  re- 
quired  under  prescribed  penalties  within  one  day  after  his  arrival 
to  report  in  writing  the  names,  ages  and  last  legal  settlement  of 
every  passenger."    This  act  was  decided  not  to  be  a  regulation  of 
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inter-State  commerce,  but  a  police  act,  which  the  State  had  a  right 
to  pass  as  a  means  to  prevent  her  being  burdened  with  paupers.. 
The  court  says,  page  139:  ^^  We  plant  ourselyes  on  what  we  con- 
sider impregnable  positions.  They  are  these:  A  State  has  the 
same  undeniable  and  unlimited  jurisdiction  over  all  persons  and 
things,  within  its  territorial  limits,  when  the  jurisdiction 
is  not  surrendered  or  restrained  by  the  Constitution  of  the 
United  States.  That  by  virtue  of  this  it  is  not  only  the  right  but 
the  bounden  and  solemn  duty  of  the  State  to  advance  the  safety, 
happiness  and  prosperity  of  its  people,  and  to  provide  for  their 
general  welfare,  by  any  and  every  act  of  legislation,  which  it  may 
deem  conducive  to  these  ends,  when  the  power  over  the  particular 
subject  or  the  manner  of  its  exercise  is  not  surrendered  or  restrained, 
in  the  manner  just  stated.  That  all  those  powers  which  relate  to 
mere  municipal  legislation,  or  what  may  perhaps  more  properly  be 
called  internal  police  powers,  are  not  thus  surrendered  or  restrained; 
and  consequently  in  relation  to  these,  the  authority  of  a  State  is 
complete,  unqualified  and  exclusive.  If  we  were  to  attempt  a  defi- 
nition of  this  internal  police  we  should  say  every  law  came  within 
this  description  which  concerns  the  welfare  of  th^  whole  people  of 
the  State  or  of  any  individual  within  it;  whether  it  related  to  their 
rights  or  their  duties;  whether  it  respected  them  as  men  or  as  citi- 
zens of  the  State;  whether  in  their  public  or  private  relations; 
whether  it  related  to  the  rights  of  persons  or  of  property,  of  the 
whole  people  of  the  State  or  of  any  individual  within  it;  and  whose 
operation  was  within  the  territorial  limits  of  the  State  and  upon 
persons  and  things  within  its  jurisdiction."  Surely  the  law  of  this 
State,  fining  one  who  employs  his  servants  in  laboring  on  Sunday, 
comes  within  this  definition  of  '^an  internal  police  law,"  which  any 
State  has  a  right  to  pass,  though  it  does  affect  inter-State  commerce, 
the  regulation  of  which  belongs  exclusively  to  Congress. 

To  show  what  is  regarded  by  the  Supreme  Court  of  the  United 
States,  as  now  organized,  as  this  police  power  of  the  State,  which  it 
has  never  surrendered,  I  will  refer  to  the  opinion  of  Justice 
Strong  in  the  case  of  the  Railroad  Company  v.  Husen,  95  U.  S., 
decided  Oqtober,  1877-  He  says:  ''We  admit  that  the  deposit  in 
Congress  of  the  power  to  regulate  foreign  commerce  and  com- 
merce among  the  States  was  not  a  surrender  of  that  which  n^ty' 
probably  be  denominated  police  power.  What  that  pow^r  is  it  is 
difficult  to  define  with  sharp  precision.  It  is  ^eneraUy  said  to  ex; 
Vol.  XLIX  — 38 
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tend  to  making  regulations  promotive  of  domestic  order,  morals, 
health  and  safety.  As  was  said  in  Thorp  t.  Rutland  and  Burlington 
Railroad  Co.,  27  Yt.  149,  it  extends  to  the  protection  of  liyes, 
limbs,  health,  comfort  and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  State.  According  to  the  maxim  rie 
utere  tuo  ut  alienum  nan  ladas,  which  being  of  universal  application 
it  must  of  course  be  within  the  range  of  legislative  action  to  define 
the  mode  and  manner  in  which  every  one  may  so  use  his  own  as 
not  to  injure  others.  It  was  further  said  that  by  the  general  police 
power  of  a  State,  a  person's  own  property  was  subjected  to  all  kind 
of  restraints  and  burdens,  in  order  to  secure  the  general  comfort, 
health  and  prosperity  of  the  State;  of  the  perfect  right  of  the  legis- 
lature to  do  which  no  question  ever  was,  or  upon  acknowledged 
general  principles  ever  can  be  made  so  far  as  natural  persons  are 
concerned.  It  may  be  also  admitted  that  the  police  power  of  a 
State  justifies  the  production  of  precautionary  measures  against 
social  evils.  Under  it  a  State  may  legislate  to  prevent  the  spread 
of  crime,  pauperism  or  disturbance  of  the  peace.  It  may  exclude 
from  its  limits  convicts,  paupers,  idiots  and  lunatics,  and  persons 
likely  to  become  a  public  charge,  as  well  as  persons  afflicted  by 
contagious  or  infectious  diseases"  (pp.  470-71).  •  *  *  "  Neither 
the  unlimited  power  of  a  State  to  tax,  nor  any  of  its  large  police 
powers,  can  be  exercised  to  such  extent  as  to  work  a  practical  as- 
sumption of  the  powers  properly  conferred  upon  Congress  by  the 
Constitution.  Many  acts  of  a  State  may  indeed  affect  commerce, 
without  amounting  to  a  regulation  of  it,  in  the  constitutional  sense 
of  the  term.  And  it  is  sometimes  difficult  to  define  the  distinction 
between  that  which  merely  affects  or  influences  and  that  which 
regulates  or  furnishes  a  rule  of  conduct.'' 

In  that  particular  case  a  law  of  Missouri  prohibited  the  driving 
or  conveying  any  Texan,  Mexican  or  Indian  cattle  into  the  State 
of  Missouri  between  the  first  day  of  March  and  the  first  day  of  No- 
vember in  each  year,  and  it  seems  to  me  to  have  been  very  properly 
held  to  be  unconstitutional.  Such  a  law  did  not  come  within  the 
police  power  of  the  State,  as  it  has  been  above  defined  and  illus- 
trated. It  was  not  intended  to  promote  the  mental,  moral  and 
physical  well  being  of  the  people  of  Missouri,  but  it  was  a  discrim- 
ination in  inter-State  commerce  to  the  prejudice  of  the  people  of 
another  State,  and  it  was  precisely  for  the  prevention  of  such 
wrongs  that  the  clause  was  inserted  in  the  Constitution  of  the 
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TJniied  States  conferring  upon  Oongress  the  ezclusive  regulation  of 
inter-State  commerce.  See  Railroad  Co.  t.  Richmond^  19  Wall. 
589,  where  Justice  Fibld  says  correctly:  ''The  power  to  regulate 
commerce  among  the  several  States  was  vested  in  Congress  in  order 
to  secure  equality  and  freedom  in  commercial  intercourse  against 
discriminating  State  legislation."  This  Missouri  statute  was  obvi- 
ously intended  to  make  just  such  discrimination  as  this  constitutional 
provision  was  intended  to  prevent.  It  was  clearly  unconstitutional. 
But  how  utterly  different  is  the  law  of  this  State  which  we  are 
considering.  It  was  obviously,  as  we  said  when  the  case  was  for- 
merly before  us>  passed  for  the  sole  purpose  of  promoting  the  men- 
tal, moral  and  physical  well  being  of  our  people  by  providing  that 
they  should  rest  a  seventh  part  of  their  time  from  labor  of  every 
description,  and  that  this  rest  should  be  at  regular  intervals.  The 
legislature  had  no  sort  of  purpose  in  so  doing  to  regulate  in  any  way 
inter-State  commerce.  It  does  not,  as  the  Missouri'  statute  did, 
propose  to  trammel,  hinder  or  shackle  commerce.  It  lays  no  tax 
on  such  merchandise  coming  into  or  going  out  of  the  State,  as  some 
unconstitutional  laws  have  done.  It  was,  it  seems  to  me,  obviously 
a  mere  police  law  intended  simply  to  promote  the  welfare  of  the 
people  of  the  State,  and  it  does  not  operate  to  discriminate  as 
against  any  class  of  persons  non-residents  of  the  State  or  citizens 
of  other  States.  It  was  intended  for  and  was  only  an  internal 
police  law,  and  though  it  may  have  some  incidental  effect  upon  the 
inter-State  commerce  carried  on  by  the  Baltimore  and  Ohio  Bail- 
road  Company,  that  fact  according  to  all  the  authorities  does  not 
make  such  a  law  unconstitutional  as  regulating  inter-State  com- 
meroe;  for  it  does  not  regulate  it  in  the  constitutional  sense  of 
this  word.  Many  more  authorities  might'  be  cited,  which  would 
strengthen  the  views  above  taken,  but  it  is  deemed  unnecessary,  as 
while  the  authorities  show  that  there  has  been  sometimes  di£Sculty 
in  determining  whether  an  act  of  the  legislature  was  a  regulation  of 
inter-State  commerce  or  an  internal  police  law,  yet  these  cases  show 
that  where  such  difficulty  arose  it  was  because  of  an  inherent  diffi- 
culty in  determining  what  was  the  real  object  of  the  legislature 
in  the  passage  of  the  act;  in  the  case  before  us  it  is  obvious  that 
the  entire  object  of  the  act  was  to  promote  the  mental,  moral  and 
physical  well  being  of  persons  in  this  State,  and  though  it  might 
incidentally  affect  the  transportation  of  merchandise  on  Sunday 
over  the  Baltimore  and  Ohio  railroad,  yet  in  no  case,  which  I  have 
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seen,  would  this  incidental  effect  conyert  what  was  clearly  a  law 
simply  of  internal  police  into  a  law  regulating  inter-State  commerce» 
Ho  doubt  there  have  been  persons^  who  would  so  construe  this 
clause  of  the  Constitution  giving  to  Oongress  the  right  to  regulate 
inter-State  commerce,  that  with  a  like  strained  interpretation  of 
other  general  provisions  in  the  United  States  Constitution  it  would 
confer  on  Congress  almost  unlimited  power  of  legislation  and  thus 
change  essentially  the  character  of  our  government,  and  take  by  im- 
plication from  the  States  to  a  great  extent  the  power  to  legislate 
with  reference  to  their  internal  affairs  ;  but  I  think  none  have  yet 
gone  so  far  as  to  deny  to  the  State  legislature  the  power  to  pass 
such  a  law  as  we  are  discussing.  If  the  spirit  had  always  prevailed 
of  giving  no  strained  construction  to  the  Constitution  of  the  United 
States,  but  only  such  construction  as  it  fairly  bore  having  refer- 
ence to  the  evils  intended  to  be  corrected  by  the  Constitution, 
I  cannot  but  think  that  great  and  crying  evils,  the  legitimate  re- 
sult of  this  mode  of  construing  the  Constitution,  would  have  been 
avoided. 

In  the  present  case  the  evil  to  be  corrected  by  the  giving  to  Con- 
gress the  power  to  regulate  inter-State  and  foreign  commerce  was, 
in  the  language  of  Justice  Field  in  Railroad  Oo.  v.  Richmond^  19 
Wall.  584,  '^  to  secure  equality  and  freedom  in  commercial  inter-' 
course  against  discriminating  State  legislation.''  The  inference  to 
be  drawn  from  these  words  of  Justice  Field's  is,  that  no  State 
legislation,  which  does  not  discriminate  in  favor  of  its  own  citizens 
or  of  others  against  the  citizens  of  other  States,  and  which  leaves 
inter-State  commerce  free  and  equal,  ought  to  be  construed  as  vio- 
lating the  spirit  of  this  provision  of  the  Constitution.  If  the 
trade  of  all  the  States  be  permitted  to  be  carried  on  with  equality 
and  freedom,  all  that  was  intended  by  this  provision  of  the  Consti- 
tution is  accomplished,  and  there  is  no  propriety  in  forcing  a  con- 
struction on  this  provision  of  the  Constitution  so  as  to  harass  and 
trammel  the  States  in  legislation  with  reference  to  their  internal 
affairs,  though  many  laws  of  this  character  passed  by  them  would 
necessarily^  affect  inter-State  commerce,  but  not  so  as  to  produce 
the  inequality  and  discrimination  intended  to  be  avoided  by  this 
provision  of  the  Constitution.  For  these  reasons  I  am  of  opinion 
that  the  Circuit  Court  committed  no  error  in  refusing  to  grant  in- 
structions 6  and  6  set  out  in  the  third  bill  of  exceptions. 

[Minor  matters  omitted.] 


MAY  TERM,  1884.  301 

State  T.  Railroad  Company. 

I  am  therefore  of  opinion,  that  the  judgment  of  the  Circuit 
Court  of  Mineral  of  May  22,  ,1880,  must  be  approved  and  aflSrmed; 
and  the  defendant  in  error  must  recoVer  of  the  plaintiff  in  error  his 
oods  in  this  court  e]q)6nded  and  damages  according  to  law. 

Judgment  affirmed* 


o^sss 
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Whitakbb  y.  Wabjuut. 

(60  N.  H.  90.) 

PofrmU  andekUd-^in  loeo  parentis ^aeUon far  lo§$ of  mrHoe  mud 

Where  an  infant  dies  hy  the  negligence  of  another,  one  standing  in  loeo 
renUi  may  reooyer  from  him  for  medical  expenses  and  for  actual  loss  of 
Tice  up  to  the  time  of  the  death. 

ACTION  of  damages  for  injuries  to  plaintiffs  adopted  minor 
child  by  the  bite  of  a  dog.  The  child  died  from  the  bite  in 
ten  weeks.  The  child  was  giyen  by  the  parents  to  the  plaintiff  when 
a  few  months  old,  and  had  always  lived  with  the  plaintiff  and  been 
treated  as  his  own  child.  Its  name  had  been  changed,  but  it  had 
not  been  legally  adopted. 

Suthway^  Ibpliff  dt  O'Oofinor,  and  Ibate  and  Dearborn,  for 
plaintiff. 

Stevens,  for  defendant. 

Stakley,  J.  [Omitting  minor  points.]  The  defendant  claims 
that  the  plaintiff  cannot  recover,  because  neither  the  relation  of 
parent  and  child,  nor  that  of  master  and  servant,  existed  between 


JUNE  TERM,  1880.  303 


Whitaker  ▼.  Wanen. 


the  plaintiff  and  the  deceased;  bat  the  facts  stated  are  evidence 
tending  to  show  that  the  plaintiff  stood  ia  liM)  paretUis  to  the  child» 
and  wUle  this  relation  existed,  the  plaintiff  was  entitled  to  all  the 
rights  of  a  parent.  Frelo  t.  Brown,  4  Mass.  675;  Mulhern  t.  Mc- 
Damn,  16  Gray,  404;  Wittiams  y.  Hutchinson,  3  N.  Y.  312;  53  Am. 
Dec  301;  Gooley  Torts,  235.  This  being  the  case,  the  plaintiff  is 
entitled  to  reooTcr  for  nursing  and  care  of  the  child  after  the  injnry 
and  while  it  lived,  and  for  medicines  and  medical  attendance.  For 
the  personal  injury  to  the  child  he  cannot  recover  {Hall  v.  Hoi- 
lander,  4  B.  &  0.  660;  Dennis  v.  Clark,  2  Gush.  347,  351;  48  Am. 
Dec.  301 ;  Bouv.  Inst.,  §  2289),  nor  for  loss  of  services,  without 
evidence  to  that  effect.  Woodward  v.  Washburn,  8  Denio,  369, 
371;  Stephenson  v.  Ball,  14  Barb.  222;  Hall  v.  Hollander,  supra; 
Dennis  v.  Clark,  supra;  Franklin  v.  South  Efutem  Railway,  3 
H.  &  N.  211;  Gooley  Torts,  226;  Wood  Mast  and  Serv.  441,  442, 
443. 

The  right  of  the  parent  to  recover  for  loss  of  services  caused  by 
injuries  inflicted  by  third  persons  is  founded  upon  the  fact  that  he 
is  entitled  to  the  earnings  of  the  child  during  its  infancy  (Jenness 
V.  Bmmrson,  15  N.  H.  486;  Schou.  Dom.  Bel.  344,  631);  and  it 
stands  on  the  same  ground  as  the  right  of  a  master  to  the  labor  and 
services  of  his  apprentices.  Schou.  Dom.  Bel.,  supra;  2  Kent 
Com.  192  et  seq.  The  plaintiff  standing  to  the  child  in  loco  paren- 
tis, we  cannot  say  that  he  is  not  entitled  to  recover  for  the  loss  of 
his  services.  His  right  to  recover  is  not  absolute  —  it  depends 
upon  whether  there  has  in  truth  been  a  loss  of  services;  whether 
the  child  was  capable  of  rendering  services;  and  whether  the  plaint- 
iff has  been  deprived  of  the  services  by  the  defendant's  wrongful 
act.  If  the  jury  should  so  find,  the  plaintiff  is  entitled  to  damages 
from  the  time  of  the  injury  until  the  child's  death  — such  damages 
as  will  be  a  full  compensation  for  the  loss  sustained  during  that 
period.  Buth.  Inst.,  B.  1,  chap.  22,  §  1;  Oreenl.  Evid.,  §  253; 
Field  Dam.  21;  Wyatt  v.  Williams,  43  N.  H.  107.  Whether  he 
ean  recover  for  loss  of  service  after  the  death  and  during  its  infancy 
is  a  question  on  which  we  express  no  opinion. 

Case  discharged. 

AxjMS,  J.  did  not  sit:  the  others  concurred. 
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KbLEHBB  V.  PUTKAM. 

(00  N.  H.  80.) 

ImanUy  —  arreH  toUhout  pfoeeu, 

jln  iiuane  person  may  be  arrested  and  detained  without  l^gal  prooeas,  only 

when  it  is  reasonably  necessary. 

ASSAULT  and  fake  imprisonment.  The  defendant  was  a  county 
commissioner.  The  plaintiff  was  mildly  insane,  and  the  de- 
fendant without  process  arrested  and  detained  her.  The  defendant 
had  judgment  below. 

(7«  A.  (y  Connor,  for  plaintiff. 

SuUoway,  Topliff  £  (y  Connor y  for  defendants. 

BiKGHAK,  J.  A  county  commissioner  has  no  authority  over 
insane  persons  by  yirtue  of  his  office.  The  right  of  personal  lib- 
erty is  subject  to  some  exceptions  necessary  to  the  common  wel- 
fare of  society.  At  common  law  a  private  citizen,  without  war- 
rant, may  lawfully  seize  and  detain  another  in  certain  cases.  It 
is  justifiable  to  hold  a  man  to  restrain  him  from  mischief.  It  is 
lawful  to  interfere  in  an  affray  which  endangers  the  lives  of  the 
combatants.  Other  instances  are  enumerated  in  Colby  y.  Jackson, 
12  N.  H.  526.  Under  the  right  of  self-defense  it  is  lawful  to  seize 
and  restrain  any  person  incapable  of  controlling  his  own  actions, 
whose  being  at  large  endangers  the  safety  of  others.  But  this  is 
justifiable  only  when  the  urgency  of  the  ease  demands  immediate 
intervention.  The  right  to  exercise  this  summary  remedy  has  its 
foundation  in  a  reasonable  necessity,  and  ceases  with  the  necessity. 
A  dangerous  maniac  may  be  restrained  temporarily  until  he  can 
be  safely  released,  or  can  be  arrested  upon  legal  process,  or  com- 
mitted to  the  asylum  under  legal  authority.  But  not  every  insane 
person  is  dangerous.  !N'othing  can  be  more  harmless  than  some 
of  the  milder  forms  of  insanity.  Nor  is  it  any  justification  that 
the  defendants  were  actuated  by  a  desire  to  promote  the  plaintiff's 
welfare.  The  right  of  personal  liberty  is  deemed  too  sacred  to  be 
left  to  the  determination  of  an  irresponsible  individual,  however 
conscientious.     The  law  gives  these  unfortunate  persons  the  safe* 
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guards  of  legal  proceedings  and  the  care  of  responsible  guardians. 
Davift  T.  Merrill,  47  N.  H.  208  j  22  Monthly  Law  Hep.  385;  6 
South.  Law  Bev.  (N.  S.)  668;  3  Am.  Law  Rev.  IfiS;  Kay  Insan., 
§§  614-G19.  The  legislature  has  estaUished  appropriate  forms  of 
proceeding  for  ascertaining  their  mental  condition,  imjposing  upon 
them,  under  thiB  superrision  of  public  functionaries,  the  restraint 
necessary  to  protect  them  from  the  imposition  of  otherd,  and  sub- 
jecting them  to  such  treatment  as  may  restore  their  reason.  If 
the  plaintiff  requested  to  be  tiEiken  to  Lawrence,  she  revoked  the 
license  by  resisting  the  removal.  The  instructions  given  to  thd 
jury  were  erron^oua  The  question  was,  whether  the  plaintifPs 
removed  was  reasonably  necessary  under  the  circumstanees  of  the 
case.     Oooley  Torts,  176-179;  Addison  Totts,  chap.  12^  §  2. 

Verdict  set 
9&L]nxt,  J.,  did  not  sit;  the  others  concurred. 


Darlutg  v.  WiL^oir. 

(eON.HW.)' 
Mortgage — of  animals  r—inereaee., 

Agagiinst  innocent  third  parties,  a  mortgage  of  a  mare  (^ves  a  U«Ci  upon  « 
eoH  with  which  she  Sb  with  f oU'  only  so  long  ab  Is  heoessarj  for  it6  snitiabld 
Durtnre. 

_  ' '  '  ,  *  ' 

rpEOVER     The  opinion  states  the  point.  , 

WMinqtan^  for  plaintiff. 
J{^,  fo^  defendlEint. 

Staklbt,  J.  The  effect  of  the  mortgage,  when  executed,  W8« 
to  give  the  mortgagee  a  lien  upon  the  liiare,  and  upon  the  colt 
wkh  whidh  she  was  with  foal.  Cudworth  v.  Scott y  41  N.  H.  456; 
Fofnnan  v.  Proctor,  9  B.  SConr.  124;  Evans  v.  Merriken,  8  Gill  &  J^a 
39;  McCarty  y.  Blevins,  5  Yerg.  195;  26  Am.  Dec.  262;  Jw*. 
vitte  V.  OcMy,  1  Murph.  (S.  C.)  389 ;  4  Am.  Dec.  659.  Thi6 
principle  is  not ,  disputed,  but  how  long  this  lien  coMinues,  no 
mradon  of  the  inoi^eas^  being  made  in  the  mortgage,  is  not 
Vol.  XLIX  — 39 


306  NEW  HAMPSHIBE, 

Duling  ▼.  WilBon. 


entirely  clear.  There  being  nothing  in  the  mortgage  showing 
an  intention  to  create  a  lien  upon  the  increase  of  stock  mortgaged, 
the  lien  existing  only  as  an  incident  to  the  mortgage  would,  as  be- 
tween the  parties,  continue  so  long  only  as  is  necessary  for  the  soit- 
able  nurture  of  the  increase.  This  view  is  supported  upon  sound 
principles.  But  however  this  might  be  as  between  the  parties,  as 
between  the  mortgagee  and  an  attaching  creditor  not  having  notice, 
and  not  put  on  inquiry,  there  could  be  no  doubt  The  mort- 
gage making  no  mention  of  the  increase,  conveys  no  notice  to  third 
persons  of  any  lien.  Indeed,  it  would  tend  to  restrain  inquiries. 
The  possession  of  the  mortgagor  is  evidence  of  title,  and  a  purchaser 
or  attaching  creditor,  finding  the  mortgagor  in  possession,  and 
finding  nothing  upon  the  records  indicating  any  lien,  and  having 
no  knowledge  of  a  lien,  has  the  right  to  infer  that  the  property  is 
unincumbered.  The  record  is  a  substitute  for  a  change  of  posses- 
sion. The  purpose  of  the  record  is  to  give  notice  that  the  person  in 
possession  is  not  the  absolute  owner,  and  to  do  this  there  must  be 
such  description  as  will  put  the  purchaser  or  attaching  creditor 
upon  inquiry,  and  enable  him  to  discover  the  true  state  of  the  title. 
If  it  falls  short  of  this,  the  object  of  the  statute  of  registration  is 
not  accomplished.  How  can  it  be  said  that  a  description,  which  in 
no  way  alludes  to  the  subject-matter  of  the  inquiry,  is  constructive 
notice  that  another  thing,  which  at  some  remote  period  may  have 
had  a  connection  with  some  article  of  property  described  in  the 
mortgage,  is  included  in  it?  What  is  there,  in  the  fact  that  the 
mortgage  in  this  case,  made  in  February,  1877,  was  upon  '^one 
bay  mare  seventeen  years  old,"  to  suggest  to  a  stranger,  who  ex- 
amined the  records  in  May,  1879,  that  a  colt  two  years  old,  which 
the  mortgagor  had  in  his  possession,  he  having  sold  the  mare,  was 
the  offspring  of  the  mare  mortgaged?  The  mortgage,  bemg  con- 
structive notice  merely,  cannot  be  notice  of  a  lien  upon  property 
which  is  not  described  m  such  way  as  to  suggest  an  inquiry  in  re- 
gard to  it 

If  the  plaintiff's  view  is  correct,  there  is  no  limit  to  the  amount 
of  property  that  can  be  held  upon  a  mortgage  of  live  stock.  If  the 
mortgage  covers  the  increase  of  the  particular  animals  mortgaged, 
so  that  they  cannot  be  sold  to  an  innocent  purchaser  or  attached 
by  an  innocent  creditor,  it  would,  for  the  same  reason,  cover  the 
increase  of  the  increase  to  an  indefinite  period,  and  no  person 
would  be  safe  in  purchasing  live  animals  ot  one  who  had  at  an}' 
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time  made  a  mortgage  upon  his  live  stock,  without  examining  into 
the  pedigree  of  the  animal  and  ascertaining  whether  some  of  its 
ancestors  were  among  those  mortgaged,  however  great  the  incon- 
venience or  expense  m  so  doing.  This  is  not  the  law.  Winter  t. 
Landphers,  43  lowa^  471. 

Upon  the  facts  founded  by  the  referee,  the  colt  was  open  to  at- 
tachment, and  the  defendant  is  entitled  to 

Judgm$fU  on  the  report. 

BoTGHAK,  J.,  did  not  sit;  the  others  concurred. 


Bavk  ov  Nbwbubt  y.  SnroLAis. 

C0ON.H.1OO.) 

ChutrtuUif — cantiifw49^  iwiice  of  aeeeptanee  and  dtf(Bn^    . 

Uader  a  written  guaranty  to  be  responsible  for  indebtedness  incurred  befova  a 
certain  day,  notice  of  acceptance  and  of  defoult  is  unnecessary.* 

A  GTION  on  a  guaranty.    The  head-note  and  opinion  show  the 


BingKdm,  MtteheU  dk  BatchMor^  for  defendant. 

Leelve  dk  Rogere  and  Ladd^  for  plaintiff. 

FosTiB,  J.  The  defendants  contend  that  they  are  not  liable  on 
the  contract  of  guaranty  which  they  signed,  because  there  has  been 
no  notice  to  them  of  an  acceptance  of  the  guaranty  on  the  part  of 
the  bank,  or  of  the  amount  of  money  advanced  on  the  faith  of  it; 
and  they  argue  that  the  guarantors  have  the  right  to  know  what 
the  acceptor  of  the  guaranty  expects  of  them,  in  order  that  they 
may  take  security  or  indemnity  from  the  party  in  whose  fayor  they 
have  assumed  liability;  that  they  are  entitled  to  notice  within  a 
reasonable  time  and  that  a  reasonable  time  would  be  such  time  as 
would  secure  to  them  all  means  of  protecting  themselyes.  But  at 
the  date  of  their  contract  they  assumed  a  liability  which  was  to 
continue.    This  was  a  Toluntaiy  undertaking  on  their  part,  and 

*6ee  King  r.  Baitermm  (18  R.  I.  117),  48  Am.  Rep.  18. 
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the  opportunity  for  indemnity  vas  afforded  at  the  time  when  they 
assumed  their  responsibility;  and  a  failure  to  avail  themselves  of 
that  opportunity  was  not  attributable  to  any  want  of  notice  by  the 
bank,  but  only  to  their  own  laches  and  their  improvident  confi- 
dence. 

When  notice  of  the  acceptance  of  a  guaranty  is  required,  it  is  for 
the  purpose  of  informing  the  guarantor  that  the  person  to  whom 
his  offer  or  proposal  to  guarantee  is  addressed  intends  to  look  to 
him  ultimately  for  payment  of  the  liability,  and  what  the  extent 
of  that  liability  is.  But  this  doctrine  is  inapplicable  to  cases 
where  the  agreement  to  accept  is  contemporaneous  with  the  guaranty 
or  constitutes  the  consideration  or  basis  of  it.  In  such  a  case  all 
the  parts  of  the  transaction  are  connected,  and  notice  of  acceptance 
is  implied.  Pell  Guar.  319;  2  Para.  Cont.  13;  Story  Prom.  Notes 
(7th  ed.),  §  460,'ii6te  H)  Wildes  v.  Savajey  1  Stfo.  22;  Walkfir  v. 
Forbes,  25  Ala.  139,  147  ;  60  Am.  Dec.  498  ;  Jackson  v.  Yatules,  7 
Blackf.  626  ;  Maynard  v.  Morse,  36  Vt.  617;  Howe  v.  Nickles,  22 
Me.  175;  Smith  v.  Dann,  6  Hill,  543  ;  Bleeker  v.  Hyde,  3  McLean, 
279;  New  Haven  Co.  Bank  y.  Mitchell,  15  Conn.  206;  Douglass  y. 
Howland,  24  Wend.  35  ;  Union  Bank  v.  Coster,  3  N.  Y.  212; 
53  Am.  Dec.  280;  Powers  v.  Bumcratz,  12  Ohio  St.  273. 

And  it  is  equally  clear,  that  in  order  to  charge  the  defendants  no 
demand  of  payment  or  notice  of  Sinclair's  default  was  required. 
The  contract  and  undertaking  of  the  defendants  was  not  merely  a 
promise  to  pay  an  indefinite  sum  within  an  indefinite  time,  upon 
the  default  of  the  principal  debtor.  It' was  a  joint  and  several  ab- 
solute promise  to  guarantee  the  payment  of  a  sum  limited  in 
amount,  upon  no  other  condition  than  that  the  debt,  the  payment 
of  which  Was  thus  guaranteed,  should  be  contracted  before  March 
I,  1878.  The  insolvency  of  Sinclair  before  the  expiration  of  that 
period  could  not  affect  the  liability  of  the  guarantors.  That  was  a 
contingency,  which  in  the  exercise  of  reasonable  prudence,  they 
were  bound  to  contemplate  and  provide  for  at  the  time  of  entering 
iiito  their  contract  with  the  plaintiffs.  The  liability  of  the  defend- 
ants attached  unconditionally  and  became  fixed  as  soon  as  the  in- 
debtedness of  Sinclair  subsequently  occurred.  No  condition  as  re- 
gards presentment  or  notice  is  expressed  or  implied  in  the  terms' of 
the  contract.  It  is  an  undertaking  and  promise  to  do  a  certain 
thing  in  a  certain  specific  event.  The  event  is  a  default  in  the 
payment  of  the  principal  party's  debt  on  or  before  a  certain  date. 
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When  this  event  happened,  the  liability  of  the  guarantors,  by  the 
terms  of  their  guaranty,  was  complete. 

'^  If  presentment  and  notice  or  any  other  acts  are  necessary  to  es- 
tablish a  default  on  the  part  of  the  person  whose  contract  is  guaran- 
teed, they  are  also  necessary  to  establish  the  liability  of  the  guaran- 
tor, because  he  is  liable  only  upon  the  default  of  the  former;  for 
example,  if  the  contract  guaranteed  is  that  of  an  indorser,  or  (as  m 
Philips  y.  Asthng,  2  Taunt.  206)  that  of  a  drawer  of  a  bill,  pre- 
sentment to  the  acceptor  or  maker,  and  notice  to  the  indorser  or 
drawer,  are  necessary,  because  without  such  presentment  and 
notice  there  would  be  no  default  on  the  part  of  the  indorser  or 
drawer,  and  therefore  no  liability  on  the  part  of  the  guarantor. 
But  if  no  presentment  or  notice  is  necessary  to  establish  a  default 
on  the  ]>art  of  the  person  whose  contract  is  guaranteed,  as  in  the 
case  of  the  maker  of  a  note  [the  case  at  bar]  or  the  acceptor  of  a 
bill,  none  is  necessary  to  establish  the  liability  of  the  guarantor." 
Story  Prom.  Notes  (7th  ed.),  622-627,  note  2;  Leake  Cont  338. 
**  In  some  cases  of  contracts  to  do  a  certain  thing  m  a  certain  spe- 
cific eyent,  the  law  implies  a  condition  that  notice  shall  be  given  of 
the  happening  of  the  event,  and  no  liabikty  arises  under  the  con- 
tract until  such  notice  is  given.  These  are  cases  where  the  event 
upon  which  the  party  has  promised  to  perform  is  within  the  pe- 
culiar knowledge  of  the  other  party,  and  the  party  that  is  to  i)er- 
form  cannot  make  himself  acquainted  with  it.  But  such  a  con- 
dition is  not  implied  in  cases  where  the  event  upon  which  the  act 
to  be  done  is  the  act  or  default  of  a  third  person,  for  the  party 
who  is  to  perform  can  make  himself  acquainted  with  the  happening 
of  the  event."  Therefore  it  is  said,  and  has  been  repeatedly  held 
in  England  and  in  America,  that  in  the  case  of  a  guaranty  there  is 
no  implied  condition  that  notice  shall  be  given  of  the  default  of 
the  party  whose  contract  is  guaranteed.  Vyse  v.  Wakefield,  6  Mees. 
&  W.  442,  452;  Dawson  v.  Wrench,  3  Ezch.  359,  862;  Maktn  v. 
Watkineon,  L.  B.,  6  Ex.  25;  Lent  v.  Padetford,  10  Mass.  230; 
Vuuil  V.  Richardson,  13  Allen,  521,  532;  Train  v.  Jones,  11  Vi 
444;  Peek  v.  Barney,  13  id.  93;  Sylvester  v.  Downer,  18  id.  86; 
Noyes  v.  Nichols,  28  id.  178;  Montgomery  v.  KsUogg,  43  Miss.  486; 
Fell  Guar.  318. 

Independently  of  the  particular  terms  of  his  contract,  a  guaran- 
tor has  certain  rights  in  his  charactor  of  surety.  These  rights 
appertain  to  all  sureties,  whether  they  join  in  the  same  contract 
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with  the  principal,  or  bind  themselves  by  a  collateral  agreement. 
An  example  of  one  of  the  surety's  rights  is,  that  there  shall  be  no 
dealing  with  the  principal  by  which  the  surety's  right  of  recourse  to 
him  shall  be  affected.  But  the  surety  has  not  the  right  to  require 
the  taking  of  any  active  steps  against  the  principal,  or  notice  to 
himself  of  the  principal's  default.  The  reason  of  this  has  been 
stated  in  these  words:  '^  The  surety  is  a  guarantor,  and  it  is  his 
business  to  see  whether  the  principal  pays,  and  not  that  of  the 
creditor."  Lord  Bldok,  in  Wright  v.  Simpson,  6  Ves.,  Jr.,  714, 734; 
Bellows  r.  LoveU,  5  Pick.  307,  311;  HurU  v.  Brtdghaniy  2  id.  581;  13 
Am.  Dec.  458.  Thus  it  is  said,  in  the  note  to  Story  on  Promissory 
Notes,  arUs :  ^^  This  seems,  at  least,  as  applicable  to  a  person  who 
enters  into  a  contract  of  guaranty.  So  far  as  the  question  of  pre- 
sentment or  notice  is  concerned,  the  person  who  undertakes  to  pay 
upon  the  default  of  another  seems  to  be  under  as  absolute  an  obli- 
gation to  pay  when  the  default  occurs,  as  the  person  who  enters  into 
an  original  agreement  to  pay  jointly  with,  and  as  surety  for,  another. 
The  terms  of  a  guaranty  seem  to  impose  on  the  guarantor  the  duty 
of  seeing  whether  the  principal  pays;  if  the  principal  does  not  pay, 
and  the  guarantor  sustains  loss  through  ignorance  of  his  default, 
the  loss  is  owing  to  his  own  negligence,  and  it  seems  much  more 
appropriate  that  it  should  be  borne  by  him  than  by  the  person 
to  whom  he  has  agreed  to  be  answerable  upon  the  principal's 
de&ult."  Many  English  authorities  are  cited  in  support  of  this 
doctrine,  which  is  certainly  sustained  by  the  following  (among 
other)  American  cases:  Gage  v«  Mechanics*  Bank,  79  111.  62; 
Dieherson  v.  Derricksony  39  id.  574;  Oage  v.  Lewts,  68  id.  604, 618; 
Hammond  v.  Otlmore,  14  Conn.  479;  BushnellY.  Church,  15  id.  406; 
DonUy  v.  Camp,  22  Ala.  659;  58  Am.  Dec.  274;  Tovmsmd  v.  Cowles, 
31  id.  428;  WooUey  v.  Sergeant,  8  N.  J.  L.  262;  Noyes  v.  Nichols, 
28  Vt.  159;  Keith  v.  DwmneU,  38  id.  286,  293;  Clay  v.  JSdgerton, 
19  Ohio  St.  549;  Watson  v.  Walker,  23  N.  H.  471;  Waters  v. 
I%anet,  2  A.  &  E.  (N.  S.)  765,  770;  Xautzman  v.  Wetrtck,  26 
Ohio  St.  330. 

Earlier  Massachusetts  cases,  which  seem  to  hold  the  contraiy 
doctrine,  are  disapproved  in  Vinal  v.  Richardson,  13  AUen,  521, 
533,  in  which  it  is  said:  ''The  circumstances  show  pretty  conclu- 
sively that  the  defendant  knew  of  the  default  of  the  principal 
debtor.  If  he  did  not  know  of  it,  it  was  from  his  own  neglect  to 
inform  himself.     He  has  not  suffered  from  want  of  notice." 
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Sleeper  v.  Laconia. 

In  this  State  the  tendency  of  the  cases  is  to  estabh'sh  the  rule, 
that  where  the  guaranty  is  in  the  nature  of  an  offer  to  be  respon- 
sible for  a  contingent,  future  liability  {e.g.,A  guaranty  of  payment 
for  goods  that  may  afterward  be  sold),  it  is  necessary  to  give 
reasonable  notice  of  the  extent  to  which  it  has  been  acted  on;  but 
that  no  notice  is  necessary  in  the  case  of  an  absolute  guaranty  of  a 
specific  engagement.  Beebe  v.  DiuUey^  26  N.  H.  249 ;  March  v. 
Putney,  56  id.  34. 

In  view  of  this  vast  preponderance  of  authority,  we  haye  no 
hesitation  in  holding  that  in  all  the  apparent  circumstances  of  the 
present  case,  no  notice  of  the  acceptance  of  the  guaranty,  nor  of  de- 
mand of  payment,  nor  of  default  to  pay  on  the  part  of  the  debtor, 
was  required.  Such  we  understand  to  be  the  law  of  Vermont, 
where  this  writing  was  executed,  and  where  the  contract  was  to  be 
performed. 

[Minor  matters  omitted.] 

It  therefore  foUows,  that  after  the  application  of  the  16,750,  as 
before  indicated  on  Sinclair's  112,000  note,  and  on  the  Pierce  and 
Quimby  notes,  the  plaintifF  will  be  entitled  to  judgment  in  all 
three  of  these  actions. 

Cmbs  discharged. 

Staklby,  Bikgham  and  Glabk,  JJ.,  did  not  sit;  the  others 
concurred* 


Slbbpbr  y.  Laookia. 

(60N.H.I01.) 
Deed  —  haundarp  an  riwr, 

A  bomidazj  1^^  a  line  ranning  *'to  the  river  and  thence  on  the  river  shore," 
oonTeys  to  the  center  of  the  stream.    (See  note,  p,  813.) 

CONTROYEBST  about  land  taken  for  a  highway.    The  opinion 
states  the  point. 

Eibhardaxkd  WhippU,  ioT  jlLaintitL 

JemeU  d  Stofie,  for  defendants. 
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with  the  principal,  or  bind  themselyes  by  a  collateral  agreement 
An  example  of  one  of  the  surety's  rights  is,  that  there  shall  be  no 
dealing  with  the  principal  by  which  the  surety's  right  of  recourse  to 
him  shall  be  afFected.    But  the  surety  has  not  the  right  to  require 
the  taking  of  any  active  steps  against  the  principal,  or  notice  to 
himself  of  the  principal's  default     The  reason  of  this  has  been 
stated  in  these  words:    *^  The  surety  is  a  guarantor,  and  it    is  bis 
business  to  see  whether  the  principal  pays,  and  not  that  of  the 
creditor."    Lord  Eldok>  in  Wright  y.  SimpsaUy  6  Yes.,  Jr.,  714, 734; 
BeOowM  Y.  LwMy  5  Pick.  307,  311 ;  HutU  y.  Bridgham,  2  id.  581 ;  13 
Am.  Dec.  458.    Thus  it  is  said,  in  the  note  to  Story  on  Promissory 
Notes,  ant$ :  "  This  seems,  at  least,  as  applicable  to  a  person  who 
enters  into  a  contract  of  guaranty.     So  far  as  the  question  of  pre- 
sentment or  notice  is  concerned,  the  person  who  undertakes  to  pay 
upon  the  default  of  another  seems  to  be  under  as  absolute  an  obli- 
gation to  pay  when  the  default  occurs,  as  the  person  who  enters  into 
an  original  agreement  to  pay  jointly  with,  and  as  surety  for,  another. 
The  terms  of  a  guaranty  seem  to  impose  on  the  guarantor  the  duty 
of  seeing  whether  the  principal  pays;  if  the  principal  does  not  pay, 
and  the  guarantor  sustains  loss  through  ignorance  of  his  default, 
the  loss  ia  owing  to  his  own  negligence,  and  it  seems  much  more 
appropriate  that  it  should  be  borne  by  him  than  by  the  person 
to  whom  he  has  agreed  to  be  answerable  upon  the  principal's 
default"    Many  English  authorities  are  cited  in  support  of  this 
doctrine,  which  is  certainly  sustained  by  the  following  (among 
other)   American  cases:     Oag0  t.   Mechanics*  Bank,   79  UL  62; 
Dickerson  t.  Derrichson,  39  id.  574;  Oage  t.  Lcwts,  68  id.  604, 618; 
Hammond  y.  Otlmare,  14  Conn.  479;  Bushnell  t.  Church,  15  id.  406; 
Dofilcy  y.  Camp,  22  Ala.  659;  58  Am.  Dec.  274;  Townsend  y.  Cowles, 
31  id.  428;  Woolhy  y.   Sergeant,  8  N.  J.  L.  262;  Noyes  y.  NichoU, 
28  Vt  159;  Keith  y.  DvnnnM,  38  id.  286,  293;  Clay  y.  JSdgertan, 
19  Ohio  St  549;  Wateon  y.  Walker,   23  N.  H.   471;  Waters  y. 
Thanet,  2  A.  &  E.  (N.  S.)  765,  770;  Kautzman  y.  Wemck,  26 
Ohio  St  330. 

Earlier  Massachusetts  cases,  which  seem  to  hold  the  contnuy 
doctrine,  are  disapproYed  in  Vindl  y.  Richardson,  13  Allen,  521, 
533,  in  which  it  is  said:  ''The  circumstances  show  pretty  oondu- 
siYely  that  the  defendant  knew  of  the  default  of  the  principal 
debtor.  If  he  did  not  know  of  it,  it  was  from  his  own  neglect  to 
inform  himself.     He  has  not  suffered  from  want  of  notice." 
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In  this  State  the  tendency  of  the  cases  is  to  establish  the  rule, 
that  where  the  guaranty  is  in  the  nature  of  an  offer  to  be  respon- 
sible for  a  contingent,  future  liability  {e.g.,A  guaranty  of  payment 
for  goods  that  may  afterward  be  sold),  it  is  necessary  to  give 
reasonable  notice  of  the  extent  to  which  it  has  been  acted  on;  but 
that  no  notice  is  necessary  in  the  case  of  an  absolute  guaranty  of  a 
specific  engagement.  Beebe  v.  Diidlsy,  26  N.  H.  249 ;  March  v. 
Putney,  56  id.  34. 

In  view  of  this  vast  preponderance  of  authority,  we  haye  no 
hesitation  in  holding  that  in  all  the  apparent  circumstances  of  the 
present  case,  no  notice  of  the  acceptance  of  the  guaranty,  nor  of  de- 
mand of  payment,  nor  of  default  to  pay  on  the  part  of  the  debtor, 
was  required.  Such  we  understand  to  be  the  law  of  Vermont, 
where  this  writing  was  executed,  and  where  the  contract  was  to  be 
performed. 
[Minor  matters  omitted.] 

It  therefore  follows,  that  after  the  application  of  the  16,750,  as 
\)efore  indicated  on  Sinclair's  112,000  note,  and  on  the  Pierce  and 
Quimby  notes,  the  plaintiff  wiU  be  entitled  to  judgment  in  all 
three  of  these  actions. 

Cases  discharged. 
Stanley,  Bikgham  and  Glabk,  JJ.,  did  not  sit;  the  others 
ooncQired. 


Slbbpbr  y.  Laookia. 

(60  N.  H.  m.) 

Deed  —  boundary  on  riwr, 

A  boimdaiy  1^^  a  line  ranning  *'  to  the  river  and  thence  on  the  river  shore," 
oonTeys  to  the  center  of  the  stream.    (See  note,  p.  813.) 

CONTROYEBST  about  land  taken  for  a  highway.    The  opinion 
states  the  point. 

SUbardsoid  WhippUf  tor  jilBiniifL 

Jewell  d  Stofie,  for  defendants. 
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SxAKLEYy  J.  Baldmn  once  owned  the  premises  in  qnestion. 
His  line  extended  to  the  river,  ^'  thence  on  the  river/'  etc.  This 
gave  him  the  soil  to  the  thread  of  the  stream.  SUU$  v.  Cmmanion, 
9  N.  H.  461;  Greenieafy.  Ktlton,  11  id.  530;  State  v.  BoMcawen,  28 
id.  217;  Nichok  v.  Suncook  Mfg.  Co.,  34  id.  345,  349;  KimbaU  t. 
Schoff,  40  id<  190;  Bradford  v.  Cress&y,  45  Me.  9.  Banning  the 
line  to  the  river  does  not  restrict  the  grant  to  bank  or  shore  of  the 
river.  The  river  is  the  monument,  and  like  a  tree,  a  stake,  a 
stone,  or  any  other  monument,  controls  the  distance,  and  is  to  be 
considered  as  located  equally  on  the  land  granted  and  the  land  of 
the  adjoining  owner.  The  center  of  the  monument  is  the  bound- 
ary, and  the  grant  extends  to  that  point 

These  views  are  not  controverted,  but  the  defendants  contend 
that  the  clause  in  the  deed  from  Baldwin  to  Beeves  and  from 
Beeves  to  the  plaintifF,  ^'  thence  north-easterly  on  the  river  shore,'' 
limits  and  restricts  the  grant  to  the  bank  or  shore  of  the  river. 
In  Woodmann  v.  Spencer,  54  N.  H.  507,  this  question  was  con- 
sidered in  respect  to  land  bounded  by  a  highway,  and  it  was 
there  held  that  the  expressions,  on  the  highway,  and  by  the  side  of 
the  highway,  were  identical  in  meaning  and  effect;  and  this  view 
is  fully  sustained  hj  Dovasion  v.  Paine,  2  Sm.  L.  0.,  H.  &  W., 
notes  213,  216,  232,  234,  235,  237,  238;  Motley  v.  Sargent,  119 
Mass.  231;  Peck  y.  Denniston,  121  id.  17;  (yOonnetty.  Bryant, 
id.  557.  The  rule  is  a  presumed  understanding  of  the  parties 
that  the  grantor  does  not  retain  a  narrow  strip  of  land  under 
ii  stream  or  other  highway,  because  the  title  of  it  left  in  him 
would  generally  be  of  little  use,  except  for  a  purpose  of  annoyance 
;«nd  litigation. 

The  evidence  as  to  the  agreement  between  Baldwin  and  Beeves 
tended  to  contradict  the  deed,  and  was  properly  excluded.  Ghodeno 
T.  Hutchineon,  54  N.  H.  159. 

Judgment  on  the  report  for  the  plaintiff  for  MK>, 

Foster  J.,  did  not  sit;  the  others  concurred. 

NOTB  BT  THE  Beporte|i.— See  48  Am.  Bep.  118;  83  id.  719;  16  id.  524; 
28  id.  283;  81  Eng.  Rep.  689. 

One  of  the  boundaries  of  the  land  conyeyed  was  first  described  in  the  deed 
as  *'  to  a  monument  upon  the  bank  of  the  stream,  thence  westerly  by  the  stream 
to  the  road."  The  deed  closed  with  reference  to  a  plan  in  which  the  same 
boundary  in  its  whole  length  falls  short  of  the  stream.  SM,  that  this  was 
not  a  case  for  the  application  of  the  rule  that  the  first  clause  in  a  grant  pre- 
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TiUs,  and  that  the  plaintiffs  title  was  restricted  to  the  line  indicated  by  the 
plan.    JBrMne  y.  MauUon,  66  Me.  276. 

The  starting  point  in  the  description  in  a  deed  was  described  as  where  Pine 
creek  crossed  a  certain  section  line :  the  third  call  carried  the  line  ''  east  to 
Pine  creek ;  thence  north-easterly,  np  the  west  bank  of  Pine  creek,  to  the 
plaee  of  beginning:'*  HMj  that  the  land  conveyed  extended  only  to  the  west 
bank  of  the  creek,  and  not  to  the  middle  of  the  stream.  Murfhy  v.  Cape- 
Zontf,  61  Iowa,  516. 


Parnitm  v.  Patch. 

(0ON.H.SM.) 

PwrinerMp  —  "  tharee  *^  ina  Inuhuu. 

Unincorporated  persons  taking  certain  numbers  of  "  shares/'  "  for  the  purpose 
of  starting  a  grocery  store,"  are  partners  between  themselves,  although  they 
cdled  themselves  **  stockholders  *'  and  their  opinion  was  that  there  was  no 
liability  for  losses  beyond  the  amount  paid  for  the  shares. 


B 


ILL  for  contribution.     The  opinion  states  the  facts. 


Rand  and  Ladd^  for  defendant. 
Bums  and  Sawyer,  for  plaintifF. 

Dob,  C.  J.  By  the  written  agreement,  the  signers  ^^  agree  to 
take  the  number  of  shares  set  against  our  names,  at  125  per  share 
for  the  purpose  of  starting  a  grocery  store — said  stockholders  to 
decide  upon  the  location  for  said  store,  and  make  all  other  arrange- 
ments necessary  to  carry  into  operation  said  store.'*  There  being 
no  purpose  to  organize  a  corporation,  this  was  an  agreement  to 
become  unincorporated  "  stockholders  "  of  **  a  grocery  store."  The 
defendants.  Dodge  and  Manahan,  did  not  sign  the  agreement,  and 
did  not  become  stockholders.  Manahan  gave  the  stockholders  150, 
which  was  given  back  to  him;  but  he  was  neither  a  partner  nor  a 
creditor.  He  neither  took  nor  agreed  to  take  any  ''shares  "  in  the 
store;  he  did  not  hold  himself  out,  nor  consent  to  be  held  out,  as 
a  stockholder;  and  he  has  in  no  way  made  himself  liable  for  the 
debts  or  losses  incurred  in  the  business  of  the  store.  The  defend- 
VoL.  XLIX  — 40 
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ants,  Colbam  and  Q.  A.  Dancklee,  signed  the  agreement^  bnt  did 
not  become  stockholders  by  taking,  that  is,  paying  for  the  shares 
they  agreed  to  take;  and  the  facts  of  an  estoppel  are  not  found 
against  them.  It  does  not  appear  that  they  induced  the  plaintiff 
to  believe  and  act  upon  the  belief  that  they  were  stockholders. 
The  case  does  not  raise  the  question  of  their  liability  for  damages 
for  their  non-performance  of  their  agreement  to  become  stock- 
holders,  or  the  question  of  their  liability  to  become  stockholders  on 
a  bill  for  specific  performance  of  their  agreement.  This  bill  for 
dividing  losses  among  stockholders  cannot  be  maintained  against 
those  who  have  never  been  stockholders. 

The  other  defendants  and  the  plaintiff  became  stockholders  by 
performing  their  agreement  ''to  take  the  number  of  shares  set 
against  our  names,  at  125  per  share,  for  the  purpose  of  starting  a 
grocery  store."  Whether  specific  performance  of  this  agreement 
to  become  stockholders  could  have  been  enforced  on  a  bill  in  chan- 
cery, and  whether  damages  for  its  non-performance  could  have  been 
recovered  in  a  suit  at  law,  are  now  immaterial  questions.  Those 
who  became  stockholders  by  voluntarily  and  specifically  performing 
their  agreement  to  take  shares,  accepted,  as  between  themselves, 
the  rights  conferred  and  the  obligations  imposed  by  the  writing, 
which  is  the  best  evidence  of  their  intention  and  understanding. 
If  the  writing  did  not  correctly  state  the  contract  they  intended  to 
make  with  each  other,  it  could  have  been  reformed  on  a  bill  in 
equity,  or  abandoned  by  common  consent.  Having  been  neither 
changed  by  legal  process,  nor  rescinded  by  the  parties,  it  is  binding 
upon  them  like  any  other  written  contract,  and  cannot  be  varied 
by  parol. 

Those  who  took  the  shares  they  agreed  to  take  considered  them- 
selves  ''stockholders; "  they  so  described  themselves  in  the  agree- 
ment; and  "  stockholders,"  in  the  agreement,  means  "partners." 
They  became  stockholders,  without  being  incorporated  and  without 
any  design  of  forming  a  corporation,  "  for  the  purpose  of  starting 
a  grocery  store,"  and  they  carried  their  purpose  into  execution. 
In  pursuance  of  the  agreement,  they  delivered  to  the  plaintiff  sums 
of  money  equal  to  the  shares  set  against  their  names,  at  $25  per 
share,  to  be  invested  in  goods  to  be  bought  for  the  store.  The 
money  thus  raised  was  the  property  of  the  firm;  and  the  goods 
bought  with  the  money  were  the  property  of  the  firm.  There  was 
no  loan  or  gift  of  the  money,  the  goods,  or  the  proceeds  of  the 
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goods.  The  parpose  of  starting  a  grocery  store  was  accomplished 
in  April,  1875.  In  less  than  two  years  all  the  shares  except  those 
of  Savage  were  sold  by  their  owners,  and  were  bought  by  Savage. 
And  the  question  is,  whether  each  stockholder  is  liable  to  contrib- 
ute, in  proportion  to  his  number  of  shares,  for  the  payment  of 
debts  of  the  store  contracted  and  losses  of  the  store  incurred  while 
he  was  a  stockholder. 

The  '' shares"  which  by  the  written  agreement  the  '^stock- 
holders "  were  to  take,  were  shares  of  the  stock  of  which  by  the 
agreement  they  were  to  be  holders;  and  that  stock  was  the  capital 
stock  of  the  store  which  it  was  their  purpose  to  start.  There  was 
no  other  stock  of  which  they  became  holders  in  pursuance  of  the 
agreement.  They  were  to  own  shares  of  undivided  property; 
there  was  to  be  a  community  of  interest;  and  the  property  which 
they  were  to  own  in  common  was  to  be  ''  a  grocery  store."  The 
store  which  it  was  their  purpose  to  start  was  not  a  mere  building, 
but  a  grocery  business,  including  its  capital  stock,  profits,  and 
losses.  There  would  be  a  balance  of  profit  or  a  balance  of  loss; 
profits  and  losses,  producing  that  balance,  were  certain.  Losses 
(by  expense  and  leakage,  if  not  otherwise)  were  as  inevitable  as 
profits;  and  the  maintenance  of  an  exact  and  continuous  equilib- 
rium of  losses  and  profits  was  impracticable.  In  April,  1876,  the 
books  showed  $459. 71  as  a  balance  of  profit.  Each  cent  of  profit, 
when  received  from  a  customer,  was  not  to  be  set  aside  and  kept 
as  a  separate  fund  with  a  preserved  identity.  If  that  course  had 
been  taken,  the  fund  of  profits,  being  a  part  of  the  price  received 
for  goods  sold,  would  have  been  the  fund  of  the  stockholders  of 
the  store.  The  profits  were  to  be  mingled  with  and  become  a  part 
of  the  stockholders'  capitaL  The  capital  stock,  owned  in  common, 
would  be  money,  goods,  fixtures  and  implements  of  the  business, 
and  claims  for  goods  sold  on  credit,  if  sales  on  credit  were  made. 

The  business  in  which  the  capital  was  to  be  employed  was  buy- 
ing and  selling  the  goods  of  a  grocery  store.  The  stockholders 
engaged  in  that  mercantile  business  were  to  be  joint  principals 
carrying  on  the  business.  This  is  the  natural  and  obvious  meaning 
'of  the  written  contract  of  unincorporated  '*  stockholders,"  taking 
''shares"  ''for  the  purpose  of  starting  a  grocery  store;"  there  is 
no  competent  evidence  giving  the  contract  a  different  meaning;  and 
such  principals  are  partners.  Eastman  v.  Clark,  53  N.  H.  276, 
294;  8.  c,  16  Am.  Eep.  192.     The  community  of  interest  in  the 
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profits  and  losses  of  the  business,  like  the  community  of  interest 
in  the  original  capital,  was  an  imaroided  incident,  and  an  un- 
severed  and  unalienated  part  of  the  community  of  interest  in  the 
grocery  business  started  by  the  stockholders,  and  carried  on  by 
nobody  else  as  principal  during  the  time  they  held  their  shares  of 
the  capital.  During  that  time  they  were  not  creditors  of  the  prin- 
cipals by  whom  the  business  was  carried  on.  That  it  was  carried 
on  during  that  time  by  their  debtors  as  principals  is  a  fact  that 
has  not  been  and  manifestly  cannot  be  found.  There  were  no  such 
debtors;  and  without  debtors  there  can  be  no  creditors. 

The  written  contract  did  not  provide  that  anybody  but  subscrib- 
ing stockholders  should  have  any  interest  in  the  business;  and 
nobody  but  such  stockholders  acquired  any  interest  in  it,  during 
the  time  for  which  contribution  is  sought  There  was  no  gift  or 
contract  by  which,  during  that  time,  any  part  of  the  business,  chat- 
tels, money,  debts,  credits,  profits  or  losses  of  the  store  belonged  to 
any  one  but  the  stockholders.  They  carried  the  original  contract 
into  execution  without  any  departure  from  its  legal  meaning. 
They  owned  their  shares  from  the  moment  they  created  stock  by 
taking  shares,  until  they  sold  them.  Until  they  sold  them,  the 
business  started  by  them  did  not  cease  to  be  theirs.  No  share  was 
sold  to  any  one  who  was  not  an  original  member  of  the  firm.  By  sales 
of  shares,  the  number  of  the  partners  was  diminished;  but  the  busi- 
ness was  the  business  of  partners  until  stockholder  Savage  became 
the  owner  of  all  the  shares.  Then,  and  not  till  then,  and  by  his 
purchase  of  all  the  shares  of  his  copartners,  the  partnership  was 
finally  dissolved.  When  a  shareholder  sold  his  shares  he  withdrew 
from  the  firm,  and  did  not  become  liable  to  contribute  for  debts 
afterward  contracted,  or  losses  afterward  incurred;  but  he  was  not 
discharged  from  his  liability  to  bear,  by  contribution,  his  share  of 
debts  contracted  and  losses  incurred  while  he  was  a  partner.  The 
'*  further  liability "  from  which  he  was  relieved  was  that  which 
would  subsequently  arise  in  the  continuance  of  the  business  of  the 
store,  and  not  that  which  had  already  arisen.  For  debts  contracted 
by  the  firm  after  his  retirement  he  might  be  liable  to  creditors 
{Zollar  V.  Janvrinj^l  N.  H.  324),  but  not  to  his  copartners.  Long* 
after  the  amicable  and  harmonious  dissolution  of  the  firm,  the 
present  controversy  arose,  from  the  fact  that  the  stockholders  did 
not  wind  up  the  business  and  pay  the  debts  out  of  the  capital 
stock,  and  when  they  severally  sold  their  shares,  did  not  severally 
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require  indemnity  from  the  purchaser  against  the  vendor's  liability 
for  existing  debts.  And  for  his  own  omission  each  stockholder  is 
alone  responsible. 

The  liability  of  the  subscribing  stockholders  depends,  not  upon 
their  opinion  pf  the  legal  meaning  of  ^^partnership/'  but  upon 
their  knowledge  and  understanding  of  the  facts  of  their  sharehold- 
ing enterprise,  proved  by  competent  evidence.  Their  shares  were 
not  given  away.  No  one  understood  that  he  was  a  donor  or  a 
donee  of  any  of  the  shares  taken  by  the  subscribers.  If  they  had 
loaned  their  capital,  they  would  have  been  creditors  of  the  borrow- 
ers for  the  amount  loaned.  If  they  had  loaned  it  to  members  of 
the  grange,  and  the  latter  had  been  the  principals  in  the  grocery 
business,  the  shareholders,  being  members  of  the  grange,  would 
have  been  both  lenders  and  borrowers,  and  as  borrowers  and  prin- 
cipals would  have  been  partners,  whose  names  should  have  been 
filed  with  the  town-clerk  (G.  L.-  chap.  117,  §§  1  an^  2);  and 
this  bill,  amended  if  necessary,  could  have  been  maint^ned.  But 
it  is  not  found  that  more  than  one  person  understood  himself  to  be 
a  borrower  of  any  part  of  the  capital.  Simpson  alone  understood 
the  capital  was  loaned  to  the  grange;  and  his  unilateral  under- 
standing could  amount  to  no  more  than  his  loan  of  his  Own  shares 
to  himself.  The  shareholders  knew  they  were  unincorporated 
stockholders  from  the  time  they  took  their  shares  until  they  sold 
them.  Their  belief  or  understanding,  that  during  that  time  they 
were  not  ^\  partners  "  in  the  legal  sense  of  the  word,  was  a  mistaken 
and  immaterial  view  of  the  law.  They  entertained  the  erroneous 
opinion,  that  for  some  unexplained  reason  their  liability  was  limited 
in  extent  to  the  amount  of  the  shares  they  took  at  125  per  share. 
Their  liability  to  that  amount  they  understood.  How  they  were 
incurring  liability  to  that  amount  if  not  as  principals  in  the  busi- 
ness of  the  store,  and  how  they  were  principals  and  not  partners  in 
that  business,  are  unanswered  questions. 

*  A  limitation  of  their  liability  to  the  amount  of  money  paid  as  their 
shares  of  the  original  capital  would  have  been  an  important  safeguard 
which  they  could  have  obtained  as  special  partners,  under  the  stat- 
ute of  limited  partnerships  (G.  L.,  chap.  118),  if  they  could  have 
found  some  one  willing  to  relieve  them  of  the  unlimited  liability  of 
general  partners  by  taking  it  all  upon  himself  as  a  general  partner, 
associated  with  special  partners.  Without  taking  any  steps  to  ob- 
tain such  a  limitation,  they  assumed  its  legal  existence.     TlK^y  were 
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necessarily  to  be  the  owners  of  the  profits  as  profits^  while  they  held 
their  shares.  But  the  losses  might  exceed  the  profits;  the  balance 
of  loss  might  be  more  than  $25  per  share;  and  in  supposing  it  was 
not  necessary  for  them  either  to  get  some  one  to  bear  the  excess 
of  loss  beyond  a  certain  limit,  or  bear  it  themselves,  they  fell  into 
a  not  uncommon  error  of  law.  They  contemplated  losses,  for  they 
understood  they  were  liable  to  lose  their  shares  of  the  original 
capital.  Their  intention  not  to  bear  any  excess  of  loss  beyond 
that  limit  was  not  carried  out  by  a  bilateial  agreement  that  while 
such  balance  of  profit  as  might  accrue  should  be  theirs,  such  bal- 
ance of  loss  as  might  accrue,  beyond  the  amount  of  125  per  share, 
should  fall  upon  somebody  else.  Their  understanding  of  such  an 
actually  existing  limit  of  their  known  and  acknowledged  liability 
was,  in  effect,  an  understanding  of  a  grocer,  that  although  goods 
are  bought  for  his  store  and  become  his  by  purchase,  neither  he 
nor  any  one  else  is  to  be  a  debtor  for  them,  if  he  has  previously 
lost,  or  if  he  afterward  loses,  the  original  capital  of  his  grocery  by 
fire  or  robbery,  or  by  the  expenses  and  bad  debts  of  his  business. 

If  their  liability  had  been  affected  by  their  understanding  that 
it  was  limited  to  the  amounts  paid  in  by  them  as  their  shares  of 
the  original  capital,  this  bill  could  be  maintained.  Upon  that  un- 
derstanding they  would  be  liable  to  those  amounts.  Their  sale  of 
their  shares  would  not  have  discharged  the  limited  amount  of  their 
liability  for  debts  and  losses  incurred  while  they  were  members  of 

the  firm.  But  the  supposed  limitation  of  their  liability  was  mere 
legal  error. 

The  business  of  the  store  was  begun  and  continued  under  the 
general  management  of  **  a  committee  ^  of  three  stockholders,  ap« 
pointed  by  the  grange  of  which  the  stockholders  were  members, 
and  recognized  by  them  as  a  committee.  All  knew  that  the  busi- 
ness was  thus  begun  and  continued,  and  no  one  made  any  objec- 
tion. Every  thing  appears  to  have  been  done  by  unanimous  con- 
sent, because  upon  the  supposed  legal  limitation  of  their  liability 
as  a  basis  of  their  venture,  there  was  no  cause  of  dissent  or  dissat- 
isfaction. No  one  understood  that  the  committee  were  the  only  prin- 
cipals, or  were  carrying  on  the  whole  or  any  part  of  the  business  at 
their  separate  risk,  or  were  entitled  to  more  of  the  profits,  or  sub- 
ject to  more  of  the  losses,  than  were  appurtenant  to  the  number  of 
shares  they  had  taken  as  original  subscribers.  As  unincorporated 
utockholders  who  start  a  grocery  by  furnishing  shares  of  its  capital 
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fltock  are  partnership  grocers,  language  being  nsed  in  its  ordinary 
legal  sense,  so  the  title  of  ''  a  committee  *'  for  managing  the  busi- 
ness of  the  grocery  signifies  the  agency  of  the  managers.  The  com- 
mittee were  agents,  and  were  understood  to  be  agents  by  all  par- 
ties in  interest;  and  they  were  not  made  sole  principals  by  a  lack 
of  skill  in  book-keeping  that  was  harmless,  or  by  acting  as  agents 
in  conducting  the  business  in  a  manner  known  and-  approved  by 
erery  member  of  the  firm«  They  hired  money  with  which  goods 
were  bought  for  the  store;  and  the  plaintifF,  being  one  ef  the  com- 
mittee, has  repaid  the  hired  money  out  of  his  own  funds.  The 
result  is  as  if  his  money  had  been  paid  for  those  goods.  All  the 
partners  knew  that  goods  were  bought  for  the  store  on  credit,  or 
with  hired  money;  and  their  silent  acquiescence,  with  knowledge, 
was  a  ratification  and  authorization  of  that  method  of  doing  their 
business  and  increasing  their  grocery  capital 

Shares  were  sold  by  stockholders  at  different  times.  When  the 
plaintiff  and  Woodward,  being  two  members  of  the  committee,  sold 
their  shares  to  Savage,  the  other  member,  November  7, 1876,  the 
right  of  the  other  stockholders  to  continue  the  partnership  with  a 
less  numerous  firm  was  not  impaired.  Not  only  was  no  attempt 
made  to  infringe  it  or  deny  it,  but  it  was  fully  recognized  and  main- 
tained. If  the  action  of  the  plaintiff  and  Woodward  had  affected 
the  rights  of  their  copartners,  and  had  not  been  authorized,  the  lat- 
ter would  not  have  been  bound  by  it.  If  it  had  affected  their 
rights  and  had  been  authorized  by  them,  they  could  not  complain 
of  it.  They  did  not  complain,  and  there  was  no  cause  of  com- 
plaint The  transaction  was,  in  legal  effect,  a  proper  sale  to  Sav- 
age of  such  shares  as  the  plaintiff  and  Woodward  could  sell  at  a 
certain  price,  and  a  proper  agreement  of  Savage  that  he  would  buy 
the  other  shares  at  the  same  price  if  the  owners  would  take  it. 
All  the  other  stockholders  were  left  in  the  full  enjoyment  of  their 
previous  position.  They  could  continue  to  be  shareholders  with 
unimpaired  rights,  or  cease  to  be  shareholders  by  selling  their 
shares  to  whom  they  pleased,  or  by  winding  up  the  business. 
They  accepted  Savage's  offer,  and  sold  their  shares  to  him,  and 
thus  dissolved  the  firm  without  controversy,  and  without  any  cause 
of  controversy. 

The  sale  of  their  shares  by  stockholders  was  much  more  than 
an  approval  of  the  action  of  the  committee.  It  was  a  distinct 
claim  that  what  they  sold  was  theirs  until  they  sold  it.     They  did 
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not  defraud  the  purchaser  by  selling  hini  something  that  belonged 
to  others,  or  something  that  did  not  exist.  They  sold  their  diares, 
not  of  loaned  money  or  loaned  capital  stock,  but  of  the  grocery 
store,  which  had  been  started  by  taking  shares,  and  of  which  Sav- 
age bec&me  sole  owner  by  taking  the  shares  he  agreed  to  take,  and 
buying  all  the  others.  They  sold  the  number  of  shares  they  had 
originally  taken,  and  had  held  until  they  chose  to  hold  them  no 
longer.  They  sold,  not  their  shares  of  a  part  of  the  store,  but  their 
shares  of  the  whole  of  it.  The  whole  included  all  the  goods, 
money,  credits,  and  apparatus  that  constituted  the  capital  stock  of 
the  store,  profits  not  excluded.  And  that  capital  stock  included 
goods,  or  profits  and  proceeds  of  goods,  bought  for  the  store  with 
money  which  the  plaintiff  and  the  other  members  of  the  commit- 
i;ee  hired  on  notes,  which  the  plaintiff,  being  liable  to  pay,  has  paid. 
The  hiring  of  the  money  is  immaterial.  The  case  is  as  if  the 
money  had  come  from  the  plaintiff's  pocket  at  first,  as  it  did  at 
last.  The  practical  and  legal  result  of  the  transition  is,  that  by 
tiieir  sale  of  their  shares  the  other  stockholders  appropriated  to 
their  own  use  their  shares  of  goods,  or  the  profits  and  proceeds  ot 
goods,  bought  for  the  store  and. paid  for  by  the  plaintiff.  Such  a 
ratification  of  his  action  leaves  no  equitable  or  -technical  ground  on. 
which  all  the  losses  can  be  thrown  upon  him  by  stockholders  who 
have  thus  taken  their  shares  of  the  capital  and  profits. 

The  part  of  the  capitiEd  raised  by  taking  shares,  and  by  Mana- 
han^s  gift,  was  less  than  11,400.  The  average  amount  of  goods  in 
the  store  was  from  15,000  to  17,500.  The  larger  jpart  of  the  cap- 
ital was  goods,  and  proceeds  of  goods,  bought  with  money  hired  hj 
the  committee.  Savage  finally  became  sole  owner  of  all  the  shares. 
And  when  the  other  stockholders  sold  their  shares  of  the  whole 
capital  stock,  they  knew  that  a  part  of  the  stock  was  goods,  or  the 
profits  and  proceeds  of  goods,  bought  on  credit  or  with  hired 
money.  They  knew  that  only  a  part  of  the  stock,  of  which  they 
were  selling  their  shares,  had  been  bought  with  their  original  cap- 
iti^l  or  its  proceeds.  The  larger  part  of  what  they  sold  had  been 
piaid  for  by  the  plaintiff.  By  their/ sale  of  their  shares  of  the 
whole  capital  of  the  store,  with  knowledge  that  a  part  of  dt  had 
been  obtained  on  credit  (with  hired  money  or  otherwise)  as  ah* 
increase  of  their  original  capital,  they  confirmed  the  act  txf  enlarg- 
ment  on  credit,  and  took  their  shares  of  the  increase;  and  by  their 
confirmation  of  the  act  and  appropriation  of  the  pfiiperty'  they 
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bound  themselves  to  pay  their  shares  of  the  cost  of  the  mcrease. 
They  accepted,  and  converted  to  their  own  use,  property  or  the 
profits  and  proceeds  of  property,  which  was  bought  for  their  store, 
and  for  which  they  have  not  paid;  and  by  their  sale  of  their  stock 
they  uileqnivocally  asserted  that  before  that  sale  they  were  stock- 
holders of  the  store,  invested  with  all  the  rights  and  subject  to  ail 
the  liabilities  of  unincorporated  shareholders  of  a  grocery.  Their 
community  of  interest  in  profits  and  losses  was  demonstrated  by 
their  sales  of  their  shares  of  a  capital  stock  that  had  not  been 
loaned  or  given  away,  but  had  been  used  in  a  business  in  which 
profits  and  losses  must  occur. 

Bill  diiinisMd  as  to  Dodge,  Manahan,  Colbum,  and  0.  A.  Duneh' 
{00.    Decree  for  the  plaintiff  against  the  other  defendants. 

FosiKBy  J.,  did  not  sit;  the  others  concurred. 


TiLTOH  Y.  AlCBBIOAlir  BlBLB  SoOISTT. 

coo  N.  H.  877.) 
jBWdmotf — pwrol — to  explain  ambiguity, 

A Ieg»^  being  provided  for  "the  Bible  Society,"  parol  eyidence  is  oompetent 
to  diow  wbat  society  was  meant,  and  eyidence  that  an  annual  oontribntioB 
was  taken  for  one  of  tbem  in  the  testator's  church  is  competent.* 


"niLLto 


construe  will.     The  head-note  shows  the  point. 


Bingham,  Mitehett  dl  BateheOor,  for  plaintifi!. 

0.  IL  Morrison,  for  society. 

Dos,  0.  J.  There  is  no  patent  ambiguity.  If  there  had  been 
but  one  Bible  society^  the  bequest  to  ^'  the  Bible  Society  ^'  would 
not  have  been  void  for  uncertainty.  The  will  would  not  have  made 
it  doubtful  what  Bible  society  the  testator  meant.  Extraneous  evi- 
dence disproving  the  existence  of  more  than  one  such  society  would 
have  had  the  same  effect  as  similar  evidence  in  relation  to  an  indi- 
vidual described  in  the  will^  by  name  or  otherwise,  as  a  legatee. 
The  existence  of  more  than  one  Bible  society  presents  a  latent  am- 

■  , , i 

*  See  46  Am.  Bep.  76,  note. 

YoL.  XLIX  —  41 
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biguity.  The  question  is  Bot  whether  a  plea  of  misnomer  of  a 
purtyis  sustained  by  proof,  nor  whether  there  is  a  yariance  between 
the  eyidence  and  the  name  of  a  third  person  set  forth  in  pleading. 
The  question  is  not  by  what  name  any  Bible  society  was  known  to 
others,  but  which  one  of  seyeral  Bible  societies  was  intended  by  the 
testator.  *  The  testamentary  name,  or  other  testamentary  descrip- 
tion of  a  legatee  (whether  an  indiyidual  or  a  society,  incorporated 
or  unincorporated),  is  eyidence  of  the  testator's  intention.  Eyi- 
dence showing  what  name  was  giyen  to  a  Bible  society  in  its  char- 
ter, what  name  it  used  or  recognized  as  its  own,  and  by  what  name 
or  names  it  was  known  to  others,  tends  to  proye  a  name  by  which 
the  legatee  might  haye  been  known  to  the  testator,  and  a  name 
which  he  might  haye  used  in  his  will  to  express  his  intention. 
But  the  society  intended  by  him,  and  identified  by  competent  eyi- 
dence, is  the  legatee,  by  whateyer  name  described  in  the  will,  and 
notwithstanding  any  other  nam^  or  names  by  which  it  may  haye 
been  inyariably  or  usually  known  to  others.  The  New  Hampshire 
Bible  Society,  being  pointed  out  by  such  terms  in  the  will  as  he 
would  be  likely  to  use  in  describing  that  society,  being  the  one  he 
would  probably  mean  when  he  spoke  of  **  the  Bible  Society,"  and 
being  found,  upon  competent  eyidence,  to  be  the  society  intended 
by  him,  the  law  does  not  withhold  the  legacy  from  the  donee  in- 
tended by  him,  and  does  not  giye  it  to  those  who  he  meant  should 
not  haye  it.  A  person  known  to  a  testator  as  A.  B.  and  to  all 
i>thers  as  0.  D.  may  take  a  legacy  giyen  to  A.  B. 

Samuel  may  take  a  legacy  giyen  to  Edward,  the  testator  haying 
t>een  in  the  habit  of  calling  him  Edward.  Parsons  y.  Parsons,  1 
Tes.  Jr.  266.  A  bequest  was  made  to  ^'Bobert  Careless^  my 
nephew.''  The  testator  had  two  nephews  of  that  name.  With 
one  of  them  he  was  intimately  acquainted;  the  other  was  yery  little 
known  to  him,  and  it  was  uncertain  whether  he  knew  that  the 
Ohristian  name  of  the  latter  was  Robert.  The  presumption  was  in 
fayor  of  the  former.  Careless  y.  Careless,  19  Yes.  601,  505.  If 
a  man  has  two  sons,  both  baptized  by  the  name  of  John,  and  con- 
ceiying  that  the  elder  (who  has  been  long  absent)  is  dead,  deyiaes 
land  to  his  son  John,  and  in  truth  the  elder  is  liying,  the  ambiguity 
may  be  resolyed  in  fayor  of  the  younger,  by  eyidence  that  the  tes- 
tator thought  the  elder  was  dead.  Lord  Choyney^s  case,  5  Rep. 
68.  In  AfMrican  Trad  8ocMy  y.  De  Witt,  9  AUeu,  447,  451, 
the  American  Tract  Society  was  a  legatee.     There  were  two  socie- 
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ties  of  that  name,  one  incorporated  in  New  York,  and  the  other  in 
UaMachnsetts.  There  was  evidence  tending  to  proye  that  the 
Hassachnsetts  society  was  incorporated  many  years  before  the 
other,  had  held  pnblic  anniyersary  meetings,  maintained  a  pkce  of 
bnsmess  in  Boston,  and  constantly  solicited  and  received  contribn- 
tions  in  the  churches  and  from  individuals  throughout  the  larger 
part  of  Massachusetts,  and  in  other  New  England  States.  The 
testator  was  a  citizen  of  Massachusetts,  residing  there  at  the  time 
of  his  death,  and  there  was  evidence  tending  to  prove  he  was  aware 
of  the  existence  of  that  society  and  had  contributed  to  its  funds. 
The  court  inferred  he  intended  his  bequest  for  the  domestic  corpo- 
ration, and  not  for  the  foreign  one,  of  whose  existence  there  was  no 
certain  evidence  that  he  had  any  knowledge.  If  it  had  been  cer- 
tain that  he  had  no  knowledge  of  any  other  tract  society  than  the 
one  chartered  in  Massachusetts,  his  intention  would  have  been  as 
clear  as  in  a  bequest  to  his  son  John  when  he  had  two  living  sons 
of  that  name,  one  of  whom  he  believed  to  be  dead. 

In  this  case,  if  of  several  Bible  societies  only  one  had  been 
known  to  the  testator,  his  knowledge  or  want  of  knowledge  on 
that  subject  would  have  been  as  conclusive  evidence  of  his  inten- 
tion as  the  existence  of  no  more  than  one.  And  as  a  bequest 
to  A.  B.  may  be  presumed  to  have  been  intended  for  a  person  of 
that  name  with  whom  the  testator  lived  on  intimate  terms,  rather 
than  for  a  person  of  the  same  name  who  was  but  little  known  to 
him,  so  it  may  be  inferred  that  this  testator  meant  the  Bible  soci- 
ety for  which  contributions  were  regularly  solicited  in,  and  with 
the  license  and  approval  of  the  religious  associations  of  which  he 
was  a  member,  rather  than  any  other  Bible  society  not  thus  com- 
mended to  him  as  a  preferred  object  of  the  charity  of  his  church, 
not  specially  brought  to  his  consideration,  and  not  shown  to  have 
been  within  his  knowledge.  In  like  manner  a  latent  ambiguity  as 
to  other  legatees  may  be  explained.  If  there  were  but  one  Foreign 
Mission  society,  one  Home  Mission  society,  and  one  Tract  society, 
they  would  have  been  the  ones  intended  by  the  testator.  If  there 
were  more  than  one  of  either  kind,  the  one  intended  by  him  might 
be  identified  by  extraneous  evidence.  BartUtt  v.  Bmmingion,  59 
N.  a  3«4. 

[Minor  points  omitted.] 

Staklbt,  J.^  did  not  sit;  the  others  concurred. 
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BiLLDwm  T.  Habtfobd  Iksubakgb  Oompah T. 

<W>N.  H.4».) 
Inmifance  — fire  —  «0iMra6i{%. 

Under  a  fire  insaranoe  policy  conditioned  against  alienation  wiihoat  n0tiee» 
snch  alienation  of  one  of  scTeral  parcels  avoids  the  policy,  unless  it  can  be 
said  as  matter  of  law  tliat  the  remaining  risk  is  not  increased.* 

i  OTION  on  an  insaranoe  polioy.    The  opinion  shows  the  facts. 

TT,  4t  H.  Baywoodf  for  plaintiflE. 
3.  0.  Bagtmany  tor  defendants. 

Olabk,  J.  [Omitting  minor  matters.]  This  presents  the  ques- 
tion, whether  the  alienation  by  the  insured  of  one  of  several  parcels 
of  real  estate  separately  yalaed  in  the  same  policy,  containing  a  pro- 
yision  against  alienation,  avoids  the  policy  as  to  the  parcels  not 
alienated.  Upon  this  point  the  authorities  are  not  agreed.  May 
Ins.,  §§  277,  278;  Clark  v.  Ins.  Co.,  6  Onsh.  342;  53  Am.  Dec.  44; 
KimbdU  v.  Ins.  Co.,  8  Gray,  33 ;  £60  v.  Ins.  (%.,  8  id.  583,  594; 
Friesmouth  v.  Ins.  Co.,  10  Gush.  587  ;  Oauld  v.  Ins.  Cb.,  47  Me. 
403;  Barnes  v.  Ins.  Co.,  51  id.  110;  Ins.  Co.  v.  SpanhnMe^  52 
111.  63;  Quarrier  v.  Im.  Co.,  10  W.  Va.  507 ;  s.  c,  27  Am.  Rep. 
682;  Morrill  v.  Ins.  Co.,  73  N.  Y.  452;  s.  c,  29  Am.  Rep.  184. 

Without  considering  the  question  whether  the  contract  of  insur- 
ance in  this  case  is  to  be  regarded  as  entire  and  indivisible  because 
a  gross  sum  is  insured  for  a  single  and  entire  consideration  {Plath 
V.  Ins.  Co.,  23  Minn.  479),  or  as  severable  and  divisible  because 
the  amount  of  insurance  is  apportioned  upon  separate  and  distinct 
items  of  property  covered  by  the  policy  (Jfem'K  v.  Ins.  Co.,  supra), 
let  us  apply  the  ordinary  rules  for  the  interpretation  of  con- 
tracts to  this  policy.  In  the  construction  of  contracts  the  intention 
of  the  parties  must  govern,  the  subject-matter  of  the  agree- 
.ment  is  to  be  considered,  and  that  interpretation  adopted  which 
will  give  effect  to  such  intention.  The  object  of  the  stipulation  in 
a  policy  of  insurance  against  a  sale  of  the  property  insured  is 

apparent.     It  is  obviously  based  upon  the  idea  that  the  risk  and 

-  -  — 

•  See  McGawan  v.  People's  Mut  Fire  In$.  Co,  (54  Vt.  211).  41  Am.  Bep.  843. 
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hazard  of  loss  may  be  increased  by  a  change  of  ownership.  All 
men  are  not  equally  prudent  and  cantious  in  the  care  of  their 
property.  The  insurers  may  be  willing  to  insure  the  property  of 
A.  at  a  certain  rate,  when  they  would  not  insure  the  same  property 
for  B.  at  any  rate,  nor  insure  it  for  A.  if  B.  was  owner  of  other 
property  so  situated  as  to  affect  the  hazard  of  A.'s  property.  The 
stipulation  being  a  reasonable  one  which  the  insurers  have  a  right 
to  make,  and  its  object  being  to  protect  the  property  insured  from 
increased  risk,  should  be  so  construed  as  to  give  effect  to  the  inten- 
tion of  the  parties.  If  the  court  can  say  as  matter  of  law  that  the 
alienation  of  one  piece  of  property  does  not  increase  the  risk  of 
other  property  covered  by  the  same  policy,  then  the  reason  of  the 
condition  ceasing,  the  condition  itself  may  be  disregarded.  But 
unless  the  court  can  say  as  matter  of  law  that  the  risk  is  not 
increased,  a  reasonable  interpretation  of  the  contract  requires  that 
the  stipulation  shall  be  so  construed  as  to  give  effect  to  the  inten- 
tion of  the  parties,  and  afford  that  protection  against  increased 
hazard  which  it  was  designed  to  secure.  Another  general  and 
elementary  rule  in  the  construction  of  contracts  is,  that  words  are 
to  be  understood  in  their  ordinary  and  popular  sense,  except  in 
those  cases  in  which  the  words  used  have  acquired  by  usage  a 
peculiar  sense  different  from  the  ordinary  and  popular  one.  In 
this  case  no  words  are  used  which  have  acquired  by  usage  a  differ- 
ent signification  from  the  ordinary  and  popular  one;  and  if  the  lan- 
guage is  to  be  understood  in  its  ordinary  and  popular  sense,  the 
conclusion  is  irresistible  that  the  sale,  transfer,  or  conveyance  of 
the  property  insured  renders  the  policy  void,  not  merely  as  to  the 
property  alienated,  but  void  as  to  the  whole  property  insured. 
Another  rule  of  interpretation  is,  that  the  terms  of  a  contract  are 
to  be  understood  so  as  to  have  an  actual  and  legal  operation,  and 
the  construction  is  to  be  such  that  the  whole  instrument  or  con- 
tract and  every  part  of  it  may  take  effect,  if  it  be  possible  consist- 
ently with  the  rules  of  law  and  the  intention  of  the  parties.  The 
application  of  this  rule  of  construction  leads  to  the  same  result. 
If  the  stipulation  in  the  policy  relating  to  the  alienation  of  ^he 
property  insured  is  to  be  limited  and  made  applicable  only  to  the 
property  alienated,  it  is  meaningless  and  superfluous.  The  con- 
tract of  insurance  is  a  contract  of  indemnity  to  the  person  and  not 
to  the  thing  insured.  It  does  not  run  with  the  subject-matter  of 
in8nrance,and  pass  as  an  incident  by  any  assignment  or  conveyance 
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of  it;  and  therefore  a  sale,  transfer  or  conyeyanoe  of  any  part  of 
the  property  insured  renders  the  policy  void  as  to  the  property 
sold  or  conveyed  without  any  stipulation  in  the  policy  prohibiting 
alienation.  To  give  any  legal  effect  to  the  conditions  in  the  policy 
before  us  relating  to  the  sale,  transfer  or  conveyance  of  the  prop- 
erty, it  must  be  construed  and  understood  to  mean  what  the  lan- 
guage imports,  that  a  sale,  transfer,  or  conveyance  of  the  property, 
renders. the  policy  void. 

Judgment  for  the  defendani. 
STAiTLKy,  J.,  did  not  sit;  Blodgbtt,  J.,  dissented. 


TowLB  V.  Wood. 

'  (60  N.  H.  48A.) 

I  ■  .  .  .  .  _  ; 

(   .  WUl  —  agreemfifU  at  to  bank  depaeit 

An  agreement  between  two  savings-bank  depositors,  that  the  sarvivor  shall 
'  *  have  the  other's  deposit,  not  being  execated  according  to  the  statate  of  wills 
^  and  each  retaining  control  daring  his  life,  is  invalid. 

A  SSIJMPSIT.     The  head-note  and  opinion  show  the  case. 

FHnk,  for  plaintiff. 

ii.  B.  Hatch,  for  defendant. 

Stanley,  J.  The  plaintiff  concedes  that  he  cannot  recover  on 
the  ground  of  a  gift  inter  vivos  or  causa  mortis,  but  he  claims  that 
ihe  act  of  the  parties  was  a  placing  of  money  on  deposit,  in  their 
joint  names,  with  the  intent  that  the  sum  remaining  should  go  to 
the  survivor ;  and  he  cites  Marshal  v.  Orutwell,  L.  B.,  20  Eq.  328^ 
13  Moak  Eng.  Bep.  830 ;  and  BaisUme  v.  Salter,  L.  B.,  10  Oh: 
App.  431  ;  14  Moak  Eng.  Bep.  714,  in  support  of  this  view^ 
Those  cases  are  different  in  principle  from  this.  In  Marshal 
V.  Orutwell  the  money  was  deposited  in  the  bank  upon  the  uni- 
derstahding  that  it  was  to  be  drawn  by  both  parties,  and  the 
balance  remaining  at  the  death  of  either  was  to  go  to  the  survivor. 
Here  the  referee  finds  that  neither  intended  to  give  up  the  right  d 
control  of  their  irespective  deposits  during  their  respective  lives. 
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Each  party  retained  absolate  control  oyer  his  deposit  during  life, 
bat  each  expressed  the  desire  that  the  surrivor  should  have  the 
balance  remaining  at  tbe  decease  of  the  other.  It  was  a  testamen- 
tary diflposition  of  the  balance  remaining  at  the  decease,  but  it 
lacked  the  requisite  formalities  of  execution  to  make  it  effectual. 
BarOeii  y.  RemifigUm,  59  N.  H.  364,  366. 

Another  claim  of  the  plaintiff  is,  that  he  can  recover  on  the 
ground  of  a  promise  for  a  promise.  The  promise,  if  any,  was  in 
substance,  **  I  bequeath  to  you  the  balance  of  my  deposit  which  I 
do  not  expend  during  my  life,  if  you  surviTe  me,  in  consideration 
of  your  bequeathing  to  me  the  balance  of  your  deposit  which  you 
do  not  expend  during  your  life,  if  I  sunriTe  you."  There  was 
nothing  in  this  agreement  which  prevented  either  party  from  with- 
drawing his  deposit,  and  making  any  other  disposition  of  the 
money  that  suited  his  Qonvenieuce  or  pleasure.  No  liability  would 
have  been  incurred  if  it  had  been  done.  The  mutuality  essential 
to  make  a  promise  a  sufficient  consideration  for  a  promise  is  want- 
ing, for  neither  pixtinise  was  absolute.  Each  of  the  parties  reserved 
the  right  to  disable  liimself  to  perform  hiQ  proipise. .  Eithej^ 
party  could  withdraw  all  his  deposits,  and  leave  ithe  other  with- 
out any  consideration  for  his  promise.  It  is  said  that  a  voidable 
promise!  is  »  good'  consideration  f oi*  a  promise;  but  thii  is  not  the 
general  rule.  It  is  true  in  respect  to  the  contracts  or  promises  of 
infants  made  with  persons  of  full  age.  1  Pars.  GonL  451,  .452. 
This  case  falls  within  the  principle  of  Cutting  v.  Oilman,  41  N. 
H.  147,  153  ;  ReedY.  Spaulding,  42 id.  119;  Craig y.  Kittredge,^ 
\^5n^9!ad^ar^ftty^]^ 

.  Another  position  taken  by  the  plaintiff  is,  that  the  agreemei^t 
find  acts  of  the  parties,  created  a  trust  o^  the  part  of  each  in  favor 
gl  the  other  ;. but  the  difficulty  with  thts;  view  ip,  that  neither  ever, 
parted  with  the  control  of  his  deposit,  and  .never  intended  to  do 
80.  On  the  contrary,  each  retained  absolute  control,  and  the.unr 
conditional  right  to  make  any.  different  disposition  of  the  funds 
which  he  chose.  These,  facts  are  inconsistent  with  the  position 
that  a  trust  was.  created*  .  To  create  a  trust,  each  of  the  parties 
must  have  been. deprived  of  the  power  of  revocation  and  controL. 
Bartleii  Yy  Bemingtonf  st^pra ; .  Oerrish  v.  Jfev>  Bedford  Savings 
Inst.,  128  jiffiss.  159 ;  Q.  G.>  35  Am.  Bep.  365  ;  Urann  v.  Cpat0$^ 
109  Mass.  681;  Raif  Y.^^^tnmf(ns,  ^,K  h  266 ;  s.o.,  23  Am.  Bepi 
Wl ;  Stone  Y.  Bishop,  4  Chit.  m. 


328  NEW  HAMPSHIBB, 

Fellows  ▼.  Allen. 

Nor  was  the  act  of  the  parties  a  reducing  to  possession  of  the 
property  of  the  wife  by  the  hnsband.  The  husband  exercised  no 
control  over  the  fund  in  the  life-time  of  the  wife,  and  neyer 
intended  to  do  it.  It  was  not  only  necessary  that  he  should 
reduce  it  to  his  possession,  but  that  there  should  be  coupled  with 
this  an  intention  to  make  it  his  own.  ffaU  v.  Young,  37  N.  H. 
134 ;  Hoyt  Y.  WhUe,  46  id.  45 ;  George  t.  ChUting,  id.  130,  and 
authorities  pasnm.  F.  B.,  neyer  having  parted  with  the  pos- 
session and  control  of  her  deposit,  could  dispose  of  it  by  her  wilL 

JudgmmUfor  defendant, 

OuLBK,  J.,  did  ^ot  sit ;  the  others  concurred. 


Fbllows  y.  Alijdc 

(60N.  H.ttB.) 

Jfarrio^  —  ui^e*%  anU-nvpUal  «0L 

▲  woBUUi's  aate-nuptUl  will  is  not  rsYoked  by  her  mniiiage,    (Shemeet^ 

p.  889.) 


A 


PPEAIi  from  probate  of  wilL    The  opinioa  states  tbe  poiai. 


Wiggin  d  FuOer,  for  plaintiff. 

Marston  <§  Baeiman,  for  defendant. 

Allbk,  J.  [Omitting  other  points.]  At  common  law  a  mai^ 
ried  woman  had  no  power  to  dispose  of  real  estate  by  will,  nor  of 
personal  estate,  except  by  the  consent  of  her  husband  given  at  the 
time,  and  continued  till  the  probate  of  the  wilL  2  Jarm.  Wills,  129; 
1  Bedf.  Wills,  21,  22,  23 ;  Tucker  v.  Inman,  4  M.  &  0. 1049,  1076; 
Marsion  v.  Ifbrton,  5  N.  H.  205  ;  Cutter  v.  Butler,  25  id.  343,  350. 
Her  incapacity  to  make  a  valid  will  prevented  her  from  altering  a 
will  made  before  marriage,  either  by  codicil  or  the  substitution  of 
a  new  will  in  its  place,  and  also  from  recognizing  it  as  her  valid 
will.  That  feature  of  a  will  which  makes  it  ambulatory  in  char- 
acter until  the  death  of  the  testator  was  destroyed,  and  a  woman's 
ante-nuptial  will  was  revoked  by  her  marriage.  Force  di  ffemb- 
UnffA  case,  4  Coke,  60.  61 ;  Hodeden  v.  Llogdy  2  Br.  Oh.  0.  534 ; 
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Morton  y.  Onion,  45  Yt.  145.  The  incapacity  of  a  married  woman 
to  make  a  will  arose  at  common  law  from  her  husband's  marital 
rights  in  the  control  of  her  property.  When  those  rights  di4  not 
exist,  or  were  excluded,  the  incapacity  ceased,  and  the  wife  could 
make  a  valid  will.  Cutler  y.  Butler,  supra;  Miller  y.  Phillips,  9 
IL  L  143;  Carey's  Estate,  49  Vt  246.  By  Bev.  Stat.,  ch.  149, 
§  3,  it  was  provided  that  a  married  woman,  when  entitled  to  hold 
property  in  her  own  right  and  to  her  separate  use,  might  dispose  of 
it  by  will  as  if  she  were  sole  and  unmarried.  By  the  statute  of 
1845  a  married  woman  was  enabled  to  dispose  of  her  real  estate  by 
willy  subject  to  any  rights  acquired  by  the  husband  by  the  marriage 
contract;  and  in  1846  it  was  enacted  by  statute  that  married 
women  should  have  the  same  rights  as  they  would  if  unmarried  as 
to  all  property  secured  to  their  separate  use  by  a  written  ante- 
imptial  contract,  and  all  property  conveyed  or  devised  to  them  for 
their  separate  use  after  marriage.  Married  women  thereby  became 
entitled  to  dispose  of  property  so  held  by  will.  By  the  laws  of 
1860,  ch.  2342,  the  testamentary  capacity  of  married  women  was 
extended  so  as  to  embrace  all  her  estate,  subject  only  to  the  hus- 
band's right  of  curtesy  and  distribution.  The  statutes  on  the  sub- 
ject have  remained  substantially  without  change  to  the  present 
time.  The  incapacity  of  a  married  woman  to  make  a  will  having 
been  removed  by  these  statutes,  and  she  having  become  fully 
empowered  to  dispose  of  her  own  property  in  that  way,  no  reason 
remains  why  her  will  made  before  marriage  should,  by  mere  force! 
of  the  marriage  contract,  be  revoked.  If  revoked,  the  testatrix 
could  make  another  like  it  after  marriage.  The  law  does  not  oper- 
ate to  destroy  and  restore  the  same  thing  by  the  same  breath.  The 
testamentary  incapacity  of  the  married  woman  destroyed  her  pre- 
marital testament  The  law  having  removed  the  incapacity  which 
operated  as  the  destroying  power,  the  will  made  before  marriage 
remains  unrevoked  by  that  change  in  the  testator's  life, 

Decrefi  affirmed. 

NoTB  BT  THE  Rbfortkr. —  See  83  Am.  Rep.  164.  To  the  same  effect  is  WM 
T.  Janet,  M  N.  J.  £q.  168.  The  chancellor  said  :  **  Bat  it  is  inaisted  that  the 
■uoniage  levoked  the  will,  and  that  therefore  the  law  casta  the  title  to  the  prop- 
eity  which  did  not  come  to  the  hands  of  the  trustees  upon  him.  I  am  of  opinioii 
that  the  marriage  did  not  revoke  the  wUl.  The  reason  why  at  the  common  law 
the  marriage  of  a  woman  was  a  revocation  of  her  will,  was  that  she  could  pot,  ^ 
a  married  woman,  make  a  will,  and  therefore  wills  being  in  their  niitni* 

VoL-XLIX  — 42 
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ambnlatoiy  until  the  testator's  desl&,  the  Iaw  deprived  her  will  made  befofe 
marriage  of  all  Yalidit:^.     And  though  a  wife  might,  in  the  absence  of  an 
enabling  provision  in  the  marriage  settlement,  make  a  valid  will  of  her  sep- 
arate estate,  without  her  husband's  consent,  and  therefore  in  such  case  the 
reason  for  the  rule  ceased,  yet  the  n4e  was  held  to  be  applicable  under  such 
cireumstanees  also.     Where  however  a  woman  after  the  execution  of  a  mar- 
riage settlement  giving  her  a  power  to  dispose  of  her  property  by  will,  made^ 
a  will  before  marriage  in  execution  of  the  power,  it  was  held  not  to  have  been 
revoked  by  the  marriage.     Logan  v.  Bsff,  1  0.  B.  872.    But  by  our  law  a  wife 
loses  no  power  to  make  a  will  by  her  marriage,  except  so  far  as  the  interest 
which  the  law  gives  her  husband  in  her  real  property  is  concerned.    That  her 
will  cannot  affect.     But  as  to  her  personal  property,  and  her  real  property  too, 
(subject  to  her  husband's  rights  therein)  she  has  as  full  power  to  make  a  will 
as  she  had  when  she  was  unmarried.    In  other  words,  her  right  to  make  a  will 
continues  as  before,  notwithstanding  her  marriage.    The  reason  therefore  (her 
disability)  for  holding  marriage  to  be  a  revocation  no  longer  exists,  and  therefore 
the  rule  itself  should  no  longer  exist.    In  this  case  the  will  has  been  admitted 
to  probate,  and  therefore  the  executor  has  aright  to  all  the  testatrix's  personal- 
property,  for  the  letters  testamentary  are  general.    In  Ryno  v.  Ryno,  27  N.  J. 
Eq.  522,  where  a  married  woman's  will  had  been  admitted  to  probate,  and  let- 
ters of  administration  were  afterward  issued  to  her  husband,  it  was  held  that 
the  fund  must  be  paid  over  to  the  executor  to  be  administered  according  to  law, 
because  of  the  fact  that  the  wUl  had  been  admitted  to  probate.    In  IhugUui  v. 
(kfoper,  8  M.  &  K.  878,  where  a  woman,  having  a  power  of  testamentary 
appointment  by  her  marriage  settlement,  made  a  will  after  marriage,  and  her 
husband  dying,  she  married  again,  it  was  urged  that  her  marriage  after  exe-- 
cuting  the  will  was  a  revocation  of  the  will.    The  will  had  been  admitted  to 
probate  in  the  ecclesiastical  court.  Sir  John  Lbach,  M.  R.,  though  of  opinion 
that  by  the  subsequent  marriage  the  will  was  revoked,  yet  held  it  valid  0t 
having  been  duly  executed),  because  it  had  been  admitted  to  probate.    Having 
been  admitted  to  probate,  the  will  cannot  be  declared  void  here  on  the  ground 
that  the  marriage  revoked  it ;  and  it  may  be  added,  it  appears  to  have  been> 
executed  with  the  formalities  required  by  the  marriage  settlement.     It  must  be 
accepted  as  the  true  will  of  Mrs.  Jones,  and  her  property  must  be  administered 
under  it.* 

In  Braion  v.  Clark,  77  N.  Y.  869,  it  was  held  that  the  statute  declaring  the 
will  of  an  unmarried  woman  to  be  revoked  by  her  subsequent  marriage  is  not 
abrogated  by  the  subsequent  statutes  enabling  married  women  to  make  wills,* 
and  thus  taking  away  the  reason  of  the  common-law  rule.  The  court  said: 
"  We  concur  in  the  conclusion  reached  by  the  surrogate  that  the  will  was 
invoked  by  the  subsequent  marriage  of  the  testatrix.  It  >ras  the  rule  of  the 
common  law  that  the  marriage  of  a  woman  operated  as  an  absolute  revocation' 
of  her  prior  will.  Fmve  and  HenMey^M  case,  4  Co.  61.  The  reason  of  the  rul« 
is  stated  by  Lord  Chancellor  ThurloW  in  Hodidm  v.  Z^oyd,  2  Bro^  Ch.  584^ 
He  says :  'It  is  contrary  to  the  nature  of  the  Instrument  which •  most  be 
ambulatory  during  the  life  of  the  testatrix;  and  as  by  the  marriage  she  disaUes 
herself  frmn  Hiaking  any  other 'will,  this  instrument  ceases  to  be  ef  that  sort* 
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and  nmst  be  voicL'  The  rale  that  the  marriage  of  a  feme  ioU  revoked  her 
will  was  made  a  part  of  the  statute  law  of  this  State  bj  the  Bevised  Statutes. 
8  R.  8.  64.  g  44.  The  language  of  the  statute,  that  the  will  of  an  unmarried 
woman  shall  be  deemed  revoked  by  her  subsequent  marriage,  is  the  declara- 
tion of  an  absolute  rule.  The  statute  does  not  make  the  marriage  a  presump- 
tive revocation  which  may  be  rebutted  by  proof  of  a  contrary  intention,  but 
makes  it  operate  eo  imtanU  as  a  revocation.  4  Kent  Com.  628.  It  is  claimed 
by  the  contestants  that  the  testamentary  capacity  conferred  upon  married 
women  by  the  recent  statutes  in  this  State  takes  away  the  reason  of  the  rule  of 
the  common  law,  and  that  upon  the  maxim  eeuante  rtUiane  legis,  eeseat  lex  ipM, 
the  rule  should  be  deemed  to  be  abrogated.  Upon  the  same  ground  it  might 
have  been  urged  at  common  law  that  the  marriage  of  .a  feme  sole  should  only 
be  deemed  a  revocation  or  suspension  of  her  prior  will  during  the  marriage, 
and  that  when  the  woman's  testamentary  capacity  was  restored  by  the  death 
of  her  husband,  leaving  her  surviving,  the  will  should  be  revived ;  but  the 
eontraiy  was  well  settled.  Pbrce  and  HembUy'e  case  ;  1  Jarm.  106 ;  4  Kent 
Com.  598.  But  the  courts  cannot  dispense  with  a  statutory  rule  because  it 
may  appear  that  the  policy  upon  which  it  was  established  has  ceased.  The 
married  women  acts  confer  testamentary  capacity  upon  married  w<mien,  but 
they  do  not  undertake  to  interfere  wither  abrogate  the  statute  prescribing  the 
effect  of  marriage  as  a  revocation.  It  was  quite  consistent  that  the  legisla- 
tare  should  have  intended  to  leave  the  statute  of  1880  in  force,  although  the 
new  statutes  took  away  the  reason  upon  which  it  was  based.  The  legisla- 
tare  may  have  deemed  it  proper  to  continue  it  for  the  reason  that  the  new  rela- 
tion created  by  the  marriage  would  be  likely  to  induce  a  change  of  testament^ 
aiy  intention,  and  that  a  disposition  by  a  married  woman  of  her  property  by 
will  should  depend  upon  a  new  testamentary  act  after  the  marriage." 


State  y.  D amb. 

(flO  N.  H.  479.) 

OrimSfmaSllaw  —  dUorderiy  houee—  requUUes  of  indietmeni, 

la  an  indictment  for  keeping  a  disorderly  house  it  is  unnecessary  to  allege  the 

character  of  the  |>er8ons  frequenting  it. 

CONVICTION  of  keeping  a  disorderly  hoiue.      The  opinion 
states  the  case. 

■  '...-  •         •       • 

(Mfpelaful(iBdgerly,torieiejid&txt. 

The  alfart^'general  axid  solicitor,  tar  Stikte.      .. 

St AKLBT,  J.     The  yalidity  of  the  defendant's  exception  depends 
on  whether  there  was  a  variance  between  the  allegations  in  the 


332  NEW  HAMPSHIRE, 


State  ▼.  Dune. 


indictment  and  the  proof.  The  indictment  was  for  keeping  a  dis- 
orderly hoase  ;  and  it  contained  an  averment  that  '^in  the  said 
house  certain  evil  disposed  persons,  as  well  men  as  women,  of  evil 
name,  fame  and  conversation,  to  come  together,  did  cause  and  pro- 
cure, and  the  said  persons  in  the  said  house,  at  unlawful  times,  as 
well  in  the  night  as  in  the  day,  on  the  days  and  times  aforesaid, 
there  to  be  and  remain,  drinking,  tippling,  cursing,  swearing,  quar- 
relling, and  otherwise  misbehaving  themselves  unlawfully,  did  per- 
mit and  suffer."  If  this  averment  was  unnecessary,  the  request 
was  properly  refused.  It  is  necessary  to  prove  matter  of  descrip- 
tion only  when  the  averment,  of  which  the  descriptive  matter  forms 
a  part,  is  material.  Bish.  Gr.  Proc.,  §§  484, 487  ;  State  v.  Coppy 
15  N.  H.  212 ;  State  v.  Bailey,  31  id.  521 ;  Rex  v.  Jfay,  1  Doug. 
193  ;  Rex  v.  Pippett,  1  T.  R  235. 

Rejecting  the  averment  recited,  the  indictment  charges,  with 
proper  allegations  of  time  and  place,  the  keeping  of  a  disorderly 
house,  to  the  great  injury  and  common  nuisance  of  aU  the  peace- 
able citizens  of  the  State  there  residing,  inhabiting  and  passing, 
contrary  to  the  statute,  etc.  The  offense  is  keeping  a  disorderly 
house.  The  allegation  rejected  is  of  facts  which  go  to  show  that 
the  general  charge  is  well  founded,  or  in  other  words,  a  statement 
of  the  evidence  upon  which  the  charge  is  based.  Hawkins  says 
that  '^  an  indictment  charging  a  man  with  a  nuisance  in  respect  of 
a  fact  which  is  lawful  in  itself,  as  the  erecting  of  an  inn,  etc.,  and 
only  becomes  unlawful  from  the  particular  circumstances,  is  insuffi- 
cient, unless  it  set  forth  some  circumstances  which  make  it  unlaw- 
ful in  its  own  nature,  as  keeping  a  bawdy  house."  2  Hawk.  P.  G. 
(ed.  1824)  311.  It  is  no  more  necessary  to  allege  the  facts  which 
go  to  show  it  to  be  a  disorderly  house,  than  it  is  to  allege  who  are 
disturbed  thereby,  and  this  it  is  said  is  unnecessary.  King  v.  Peo- 
pie,  83  N.  T.  587.  In  the  case  of  a  common  scold  it  is  not  neces- 
sary to  prove  the  expressions  used.  It  is  sufficient  to  prove  gen- 
erally that  she  is  always  scolding.  J* Anson  v.  Stuart,  1 T.  B.  748, 
754 ;  Rex  v.  Gill,  Buss.  &  R  431 ;  (Tlark  v.  Periam,  2  Atk.  339 ; 
1  Russ.  Or.  436 ;  Rex  v.  Rogier,  1  B.  &  G.  272 ;  Rex  v.  Dixon,  IQ 
Mod.  326;  RexY.  Mason,  1  Leach  (4th  ed.),  487,  491,  493;  2 
Hawk.  P.  0.,  ch.  25,  g  69;  Dav.  Prec.  Ind.  140,  198;  State  v. 
Bailey,  21  N.  H.  343 ;  State  v.  Pierce,  43  id.  376 ;  IXate  v.  Dofvers, 
45  id.  543,  545.  The  indictment  is  sufficient  if  it  set  out  so  much 
of  fact  as  to  make  the  criminal  nature  of  what  is  charged  against 
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the  defendant  appear.  If  the  thing  against  which  the  indictment 
is  aimed  is  not  a  nuisance  in  itself,  hat  becomes  so  only  by  reason 
of  particular  circumstances,  this  special  matter  must  be  shown  (2 
Bish.  0.  L.,  g  813);  but  the  rule  is  otherwise  if  the  thing  is  in 
itself  a  nuisance.  The  averment  referred  to  might  have  been 
rejected  as  surplusage.    It  was  therefore  not  necessary  to  prove  it. 

Judgment  on  the  verdict* 
Clabk^  J.,  did  not  sit ;  the  others  concurred. 


Skow  v.  Pbbklbts. 

(flON.  H.  488.) 
Seal  property  —  manure,  uhen  nc€, 

JiMKon  not  made  in  the  coarse  of  hnsbandrj,  bat  made  in  the  basineas  of  laia- 
ing  hoga,  not  fed  apon  the  prodacts  of  the  land,  and  the  mannre  being  mixed 
with  loam  drawn  from  other  lands,  is  no  part  of  the  realtj.* 

rpBOYEB  for  manure.     The  head-note  shows  the  facts. 

Carter  4t  Namm^  for  plaintiffs. 

71  J.  Smith,  for  defendant. 

Glabk,  J.  Manure  made  in  the  ordinary  course  of  husbandry^ 
in  the  absence  of  any  special  contract  or  custom,  is  regarded  as  a 
part  of  the  realty,  and  passes  by  a  conveyance  of  the  land  without 
reservation.  Sawyer  v.  Thoiss,  26  N.  H.  345 ;  Conner  v.  Coffin,  22 
id.  538.  But  this  rule  does  not  apply  to  manure  made  in  livery- 
stables,  or  in  buildings  unconnected  with  agricultural  property, 
and  out  of  the  course  of  husbandry.  Plumer  v.  Plumer,  30  N.  H. 
558 ;  Needham  v.  Allison,  24  id.  355.  In  such  cases  the  manure 
is  not  considered  an  incident  to  the  land,  and  does  not  pass  by  a 
conveyance  of  it.  In  the  present  case,  the  manure  was  not  made 
in  the  ordinary  course  of  husbandry.  The  business  of  the  plaint- 
iffs was  entirely  disconnected  from  the  land.  The  hogs  were  not 
fed  upon  the  products  of  the  farm.  The  loam,  which  constituted 
the  principal   ingredient  of  the  manure,  was   purchased  by  the 

•See  Chase  v.  Wingate  (68  Me."  204),  28  Am.  Rep.  30. 
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plainti&y  and  drawn  from  land  outside  the  limits  of  the  farm,  and 
Snow,  one  of  the  plaintiffs,  had  no  interest  in  the  &rm  or  its  man- 
agement, and  has  neyer  conyeyed  his  title  to  the  manure. 

Com  diiAaryeeL 
Blodgbit,  J.,  did  not  sit :  the  others  concurred. 


OOODA.LK  Y.  MoOirXT. 

(00  H.  H.  fiSB.) 

Wm  —  trugtforeharity. 

A  tmst  to  executors  to  distribate  a  residaam  among  the  testator's  relatiTee  and 
for  benevolent  objects,  in  such  sums  as  they  shall  deem  best,  is  yalid.* 


B 


ILL  to  construe  will.    The  head-note  shows  the  point. 


Pike  d  Parsons,  for  plaintiff. 

W.  T.  A  H.  F.  Norris,  for  defendants. 

Smith,  J.  1.  The  intention  of  the  testator,  by  the  residuary 
clause  in  his  will,  was  to  create  a  trust  in  the  plaintiffs.  His  lan- 
guage is,  '*  I  place  the  remainder  of  my  property  in  the  hands  of 
my  executors  to  be  distributed,"  etc.  His  intention,  distinctly 
announced,  is,  that  the  remainder  of  his  estate  intrusted  to  them 
shall  be  distributed  for  certain  declared  purposes.  Erieksdn  y. 
WiUard,  1  N.  H.  217;  1  Perk.  Tr.,  §§  112-123;  1  Jarm.  Wills, 
385-408. 

2.  Is  the  trust  sufficiently  definite  to  be  carried  into  effect? 
The  rule  for  determining  whether  the  words  of  a  will  create  a  tmst 
or  not  is,  first,  the  words  must  be  imperative;  second,  the  subject 
must  be  certain;  and  thirdly,  the  object  must  be  as  certain  as  the 
subject.  Wright  y.  Atkyns,  1  T.  &  R.  157;  Wood  y.  Oox,  2  MyL 
&  Or.  684;  Pope  v.  Pope,  10  Sim.  1;  KnigM  y.  EnigM,  3  Bear.  148; 
1  Perk.  Tr.,  §  114,  n.  In  this  case  these  conditions  are  complied 
with.  The  words  are  imperative.  The  testator  places  his  prop- 
erty in  the  hands  of  his  executors  with  directions  to  distribute  the 

*  See  Satoers  v.  Gyren%u9  (89  Ohio  St.  29),  48  Am.  Rep.  418;  Qmnn  y.  ShiMs, 

ajUe.  p,  141. 
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«ame.  The  subject  is  the  remainder  of  his  estate,  and  is  certain. 
The  object,  so  far  as  his  relatives  are  made  the  distributees,  is 
certaiiL 

3.  But  the  principal  question  is,  whether  the  devise  in  trust  '^  for 
benevolent  objects "  creates  a  trust  for  charitable  uses.  Is  the 
word  *^  benevolent/'  as  used  in  the  residuary  clause  of  the  will, 
STnonymous  with  ^'charitable  "?  These  words  are  classed  as  synony- 
moos,  but  do  not  always  express  the  same  meaning.  Many  chari- 
table institutions  may  properly  be  called  benevolent,  but  every 
object  of  benevolence  is  not  an  object  of  charity.  James  v.  Allen, 
3  Mer.  17.  It  has  been  held  that  the  word  '^  benevolent ''  of 
itself,  without  any  thing  in  the  context  to  qualify  or  restrict  its 
ordinary  meaning,  cannot  be  deemed  charitable  in  the  technical 
and  legal  sense  {Chamberlain  v.  Sterne^  11!  Mass.  267);  but  it 
is  not  necessary  to  inquire  what  the  law  on  that  point  is  in  this 
"State. 

The  statute  43  Eliz.,  chap.  4  (A.  D.  1601),  contains  an  enumera- 
tion of  charitable  objects,  all  of  which  have  since  been  considered 
charitable;  also  many  other  uses  not  named  within  the  strict  letter 
of  the  statute,  but  which  come  within  its  spirit.  2  Perk.  Trusts,  § 
692.  It  is  said  that  no  bequests  are  deemed  within  the  authority  of 
chancery,  and  capable  of  being  established  and  regulated  by  a 
Court  of  Ohancery,  except  bequests  for  those  purposes  which  the 
statute  enumerates  as  charitable,  or  which  by  analogy  come  within 
its  spirit  and  intendment.  2  Story  Eq.  Jur.,  g  1155.  Whether  this 
statute  has  ever  been  adopted  in  this  State  has  not  been  judicially 
determined,  and  for  the  purposes  of  this  case  it  is  not  important 
to  inquire,  for  courts  of  equity  have  original  and  inherent  jurisdic 
tion  over  charities,  independent  of  the  statute.  2  Perk.  Tr.,  §  694. 
and  authorities  cited.  '^  A  trust,  to  be  valid,  must  be  under  the 
control  of  a  court,  and  the  trust  must  be  of  such  a  nature  that  its 
administration  can  be  reviewed.  A  trust  for  charity  must  there- 
fore be  governed  by  some  principles  that  are  familiar  to  the  court. 
These  principles  have  grown  up  in  relation  to  the  words  *  charity ' 
and  a  'charitable  use,'  and  to  descriptions  that  come  within  them; 
bat  there  are  no  rules  that  can  be  applied  to  mere  benevolence, 
hberality,  or  generosity,  or  to  any  words  that  give  a  discretion  and 
power  to  the  trustees  to  apply  the  funds  to  any  purposes  within 
the  whole  range  of  human  action,"  2  Perk.  Tr.,  §  711.  Whether 
a  more  liberal  rule  prevails  in  this  State  we  need  now  inquire.    . 
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In  the  case  of  a  charitable  gift  above  all  others^  it  is  often  said 
the  constraction  shoald  be  such  as  will  preserve  rather  than  de- 
stroy the  gift.  SaltonskUl  v.  Sanders,  11  Allen,  446,  455;  Whicker 
V*  Huine,  7  EL  L.  Gas.  154.  In  many  of  the  cases  the  word  "  be- 
nevolent ''  has  been  conpled  with  ''  charitable  "  or  some  equivalent 
wordy  or  has  been  mentioned  in  connection  with  such  public  insti- 
tutions as  to  show  an  intent  to  make  it  synonymous  with  charita- 
ble. Saltonstdll  v.  Sanders,  11  Allen,  446;  Boeh  v.  JBmerson,  105 
Mass.  431;  Hill  v.  Burns,  2  Wils.  &  Sh.  80;  Orichion  v.  Orier^ 
son,  3  Bligh.  K.  R«  424;  s.  c,  3  Wils.  &  Sh.  329;  Bwen  v. 
Bannerman,  2  Dow.  &  0.  74;  8.  o.,  4  Wils.  &  Sh.  346;  JfiUer 
v«  Rofoan,  5  Gl.  &  F.  99;  8.  c,  2  Shaw  &  McL.  866;  2  Per.  Tr.^ 
§  711  et  seq. ;  1  Jarm.  Wills,  211-215.  In  other  cases,  where  a  be^ 
quest  for  '' benevolent "  purposes  contained  no  qualifying  or 
explanatory  words,  the  bequest  has  been  held  void  for  uncertainty. 
James  v.  Alien,  3  Mer.  17;  Morice  v.  Bishop  of  Durham,  9  Yes. 
399;  8.  0.,  10  id.  522;  Attorney- General  v.  Haberdasher^  Oo., 
1  Myl.  &  K  420;  Nash  v.  Morleg,  5  Beav.  177;  Chamberlain  v. 
Steams,  111  Mass.  267.  The  decisions  go  upon  the  ground  that 
the  testator  intended  the  word  '^  benevolent "  to  be  understood 
according  to  the  technical  construction  which  had  been  put  upon  it 
by  the  courts.  But  in  many  of  the  recent  English  cases  a  more 
reasonable  construction  in  regard  to  technical  language  has  been 
adopted.  In  Jenkins  v.  Hughes,  8  H.  L.  Gas.  571,  the  court  said 
words  of  a  technical  kind  are  not  necessarily  to  receive  a  technical 
meaning.  In  Toung  v.  Robertson,  4  Macq.  H.  L.  Gas.  314,  325,  it 
was  said  the  primary  duty  of  a  court,  in  the  intepretation  of  wills, 
is  to  give  each  word  employed,  if  it  can  with  propriety  receive  it, 
the  natural  and  ordinary  meaning  which  it  has  in  the  vocabulary 
of  ordinary  life,  and  not  to  give  words  employed  in  that  vocabulary 
an  artificial,  secondary  or  technical  meaning.  In  HaU  v.  Warren, 
9  H.  L.  Gas.  420,  it  is  laid  down  that  in  construing  the  autograph 
will  of  an  iUiterate  man  the  meaning  of  technical  language  may  be 
disregarded;  but  no  word  which  has  a  clear  and  definite  operation 
can  be  struck  out.  Judge  Bedfihld,  in  commenting  upon  these 
cases,  says  they  ''  evince  a  determination  not  to  allow  technical  rules 
of  construction  to  overbear  and  break  down  all  the  better  instincts 
and  involuntary  sentiments  of  common  sense,  and  the  common  ex- 
perience of  mankind,  even  in  the  construction  of  wills,  and  we  hail 
the  omen  with  no  slight  gratification."    1  Bedf.  Wills  (ed.  1864). 
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429,  n.;  Ferkin$  t.  Maihes,  49  N.H.  107, 110;  Trustees  v.  Peaslee, 
15  id.  319;  Taton  y.  TiUan,  32  id.  263;  Goodhue  y.  Clarky  37  id. 
525;  MtMea  y.  Smart,  51  id.  438,  440;  1  Redf.  Wills,  426,  442; 
Siokea  y.  SalomonSy  9  Hare,  75;  Hart  y.  TVcZi,  2  De  0.,  M.  &  O.  311. 

We  are  yeiy  mncli  inclined  to  doubt  whether  the  construing  of 
a  will  according  to  technical  rules  does  not  result  quite  as  often  in 
defeating  as  in  promoting  the  testator's  intent.  In  this  State  the 
intention  of  the  parties  to  a  written  instrument  is  determined,  not' 
hj  any  technical  rules  of  construction,  but  like  a  question  of  fact, 
by  the  weight  of  competent  eyidence.  No  technical  rules  of  con- 
struction applicable  to  all  cases  can  be  established.  The  intention  - 
in  each  case  is  determined  by  the  eyidence  bearing  on  the  case. 
Cole  y.  Lake  Co.,  54  N.  H.  242;  Rice  r.  Society,  56  id.  191,  197; 
Houghton  y.  Fattee,  58  id.  326;  Morse  y.  Morse,  id.  391;  Brown  y. 
Bartlett,  id.  511;  Wilkins  y.  Ordway,  59  id.  378. 

In  this  case,  there  is  nothing  in  the  thirty-fourth  clause  of  the* 
will  which  indicates  that  the  testator  did  not  intend  by  the  word 
'* beneyolent,"  objects  which  are  technically  known  as  ''charita- 
ble."   The  clause  reads  :   *'  I  place  the  remainder  of  my  property- 
in  the  hands  of  my  executors,  to  be  distributed  by  them  after  my. 
decease  among  my  relatiyes,  and  for  beneyolent  objects,  in  such< 
sums  as  in  their  judgment  shall  be  for  the  best.     In  case  the  first 
named  executor,  John  H.  Ooodale,  shall  find  himself  in  need  of 
means,  he  can  take  from  the  residue  aboye  named  the  sum  of 
93,000.'^    It  may  be  said  that  it  is  quite  probable  the  testator  did^ 
not  know  there  is  any  legal  difference  between  the  words  ''  chari- 
table "  and  ''  beneyolent."    Most  persons  probably  use  the  words 
indifferently,  and  as  meaning  the  same  thing.     If  it  had  oocurred 
to  the  testator  to  look  in  the  dictionary,  he  would  haye  found  the 
words  classed  as  synonymous.      See  Web.    Diet.,  ''charitable," 
^'charity."    In  its  popular  sense,  by  a  beneyolent  person  is  under-- 
stood  one  who  emphasizes  his  good  wishes  by  well-doing. 

Looking  to  the  testator's  circumstances  and  the  rest  of  the  witt 
for  light,  it  appears  that  he  died  leaying  no  lineal  heirs  or  widows 
that  he  deyised  to  yarious  charitable  and  religions  institutions, 
and  to  many  of  his  -heirs  at  law,  and  to  heirs  of  his  deceased  wife, 
legacies  in  money  to  the  amount  of  $38,200;  also  that  he  made 
specific  legacies  of  personal  property,  and  specifically  fleyised  his 
real  estate.  The  amount  to  be  distributed  under  the  <?lause  ia 
question  is  about  t25i000;  In  disposing  of  this  estate,  w^oiiuting 
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probably  to  $75,000,  the  disposition  made  of  his  estate  in  other 
parts  of  his  will  furnishes  some  evidenoe  of  what  was  his  intent  in 
the  reddnaiy  daose.  He  bequeathed  to  the  Tilton  and  Northfield 
Gdngregational  Society  $1,000;  to  the  New  Hampshire  Home 
Missionary  Society,  $2^000;  to  the  New  Hampshire  Bible  Society, 
$500;  to  the  Foreign  Missionary  Society,  $500;  to  the  New  Hamp- 
shire Ministers'  Widows'  Society,  $1,000;  to  the  New  Hampshire 
Conference  Seminary  at  Tilton,  $500 — total,  $5,500;  all  of  which 
must  be  regarded  as  charitable  objects.  The  balance  of  the  sum  of 
$38,200  is  bequeathed  mostly  to  relatives  by  blood  or  marriage.  Some 
small  sums,  in  the  aggregate  not  large,  are  given  to  persons  not  de- 
nominated in  the  will  as  relatives — as,  for  example,  $300  to  Mrs. 
Buth  Ck>z,  of  Holdemess,  a  woman  then  upward  of  one  hundred 
yean  of  age,  the  apparent  object  of  the  bequest  being  for  her  relief 
and  comfort  in  her  extreme  old  age,  and  hence  within  the  line  of 
charitable  gifts.  His  intent  as  thus  disclosed  appears  to  have  been 
U)  distribute  his  property  to  his  relatives  and  for  charitable  objects; 
and  we  think  it  is  a  fair  eonistruction  of  the  residuary  clause  to  hold 
that  the  trustees  might  distribute  the  remainder  of  his  estate  to 
such  relatives  within  the  statute  of  distaributions  (  VarM  v.  Wsndetty 
20  N.  H.  431)  as  are  needy,  and  to  such  charitable  objects  as  he 
gave  specific  legacies  to.  The  use  of  the  word  *^  relatives  ^  excludes 
all  others  as  iiidividuals.  In  authorizing  his  executors  to  dispose 
0(f  the  remainder  to  the  distributees  in  such  sums  as  in  their  judg- 
ifient  shall  be  best,  he  evidently  had  in  view  the  necessities  of  his 
relatives,  as  well  as  the  comparative  claims  for  benevolent  support 
of  charitable  institutions. .  The  coupling  of  the  provision  in  the 
same  clause,  that  his  son-^in-Iaw  might  take  $3,000  of  the  residae 
in  case  of  need,  gives  additional  strength  to  this  construction. 
The  U8<e  of  the  conjunction  '<  and "  in  the  clause  *^  among  my 
relatives  and  for  benevolent  objects,''  shows  that  the  testator  did 
not  intend. to  give  this  large  sum  wholly  to  his  relatives,  nor  wholly 
to  charitable  institutions,  but  to  both  objects  in  such  sums  as  the 
executors  should  judge  best. 

.  On  th3  question  whether  a  bequest  for  a  benevolent  purpose,  not 
charitable  in  the  technical  sense,  would  be  void,  we  express  noopinioui 

4.  The  question,  whether  parol  evidence  is  admissible  for  any 
purpose  in  giving  construction  to  the  will,  will  be  considered  when 
such  evidence  is  produced.  Cbsa  discharged. 

Sta^iOiKT,  J.,  did  not  sit;  the  others  concurred. 
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HE  opinion  states  the  point 


A.  W.  SroMB,  for  plaintiff  in  error. 

Bmwdict  d  PheJps  and  E.  B.  Sleeth,  for  defendant  in  error. 

BiCK,  0.  J.  [Omitting  other  points.]  Bat  we  do  not  base  our 
decision  in  this  case  npon  either  of  the  two  points  above  mentioned. 
There  is  another  point  in  the  case  that  we  consider  fatal  to  the 
judgment  below,  which  is,  that  soon  after  the  seiznre  of  the  horset 
aft  estrays  they  were  put  to  work  by  Hartman,  and  nsed  by  him  in 
his  bosiness  as  liveiy  horses,  up  to  the  day  of  trial,  a  period  of 
abont  two  years. 
'  The  excnse  for  this  treatment,  as  given  by  said  defendant,  is  that 

'  •S^tMurgoo  r,  CogmoM,  1  B.  D.  Smith,  8I». 
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they  had  to  be  kept  twelve  months  before  they  could  be  sold  under 
the  estray  law,  and  being  kept  in  the  stable,  they  were  put  to  work 
BO  as  to  make  them  earn  their  feed.  That  Hall,  his  co-defendant, 
purchased  them  at  the  sale,  and  after  that  they  were  used  as  his 
horses. 

It  is  not  pretended  here  that  any  title  passed  by  virtue  of  this 
sale,  but  it  is  strongly  contended  that  defendants  are  entitled  to 
the  possession  of  thd  horses  until  the  costs,  charges  and  fees 
prescribed  by  sections  2565  and  2566,  6.  L.,  are  paid  by  the  plaint- 
iffs, notwithstanding  the  fact  that  the  sale  w:is  void. 

This  was  the  view  taken  by  the  District  Court,  and  in  accord- 
ance with  the  instructions  given  on  the  trial,  **  the  jury  found  the 
ownership  in  the  plaintiff,  and  the  right  to  possession  in  the  defend- 
ants," 

This  would  be  correct  if  it  could  be  said  that  the  original  taking 
up  was  lawful,  and  that  there  has  been  since  no  abuse  of  the 
authority  granted  by  the  statute.  It  is  well  settled  that  a  subse- 
quent abuse  of  the  authority  will  relate  back  to  the  seizure,  and 
render  the  whole  proceeding  void  from  the  beginning.  If  the 
taking  up  was  unlawful,  or  if  it  has  subsequently  become  unlawful, 
the  taker-up  forfeits  all  claim  to  compensation,  and  cannot  defend 
an  action  for  possession  of  the  property  on  this  ground. 

The  rule  is  stated  in  Bacon's  Abr.,  page  451,  that  '^  When  the 
law  has  given  an  authority  it  seems  reasonable  that  the  law  should,  * 
in  order  to  secure  such  persons-as  are  the  objects  thereof  from  abuse 
of  the  authority,  when  it  is  abused,  make  every  thing  done  void,- 
and  leave  the  abuser  in  the  same  situation  as  if  they  had  done  every 
thing  withoutauthority." 

Defendant  Hartman  says  the  horses  were  put  to  work  so  as  to 

■ 

make  them  earn  their  feed  ;  his  counsel  argue  that  they  were  gently 
exercised  for  the  benefit  of  their  health,  while  the  livery  stable  men 
and  drivers  say  they  were  driven  to  hacks  and  worked  the  same  iis 
the  other  livery  horses  at  the  stable. 

Defendant's  counsel   make  the  further  point  that  the  driving 
about  publicly  of  estniy  horses  is  an  advantage  to  the  owner  in  af- 
fording better  opportunities  for  the  discovery  of  the  animals,  when  • 
it  is  done  fairly,  and  with  no  intention  to  deceive,  fts  in  this  cases. ' 

It  would  be  a  sufficient  answer  to  this  proposition  to  say  the  law  • 
is  otherwise,'  but  as  to  th^  driving  being  an  advantage  to  the  owner 
in  this  case,  we  may  add  the  fact  is  also  otherwise. 
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One  of  these  animals  is  a  bay  gelding,  without  brand  or  any  dis- 
tinguishing marks,  except  that  the  owner  says  he  had  a  long,  bushj 
tail  when  he  went  away. 

The  other  animal  is  a  sorrel  mare,  haying  white  marks  by  which 
she  could  be  easily  identified.  Now  the  manner  of  using  them 
prior  to  the  attempted  sale  was  such  as  to  render  their  identifica- 
tion difficult  and  improbable.  The  horses  were  not  driven  together, 
but  with  other  animals,  the  horse  being  driyen  in  the  day-time, 
and  the  mare  in  the  night-time  ;  when  foand  by  the  owner,  shortly 
after  the  sale,  the  horse  had  a  short  tail,  and  the  owner  swears  that 
the  bushy  part  of  the  tail  was  cut  square  ofF.  The  witnesses  for 
the  defense  howeyer  swear  that  the  hair  was  not  cut  off  after  he 
came  to  the  stable,  but  that  the  horse  may  haye  worn  it  off  some- 
what, as  horses  usually  do  when  driven  to  buggies  or  hacks.  Ad- 
mitting this  to  be  so,  the  appearance  of  the  horse  would  be  changed, 
and  being  driven  in  livery  with  a  mate  closely  resembling  him  in 
general  appearance,  it  is  doubtful  whether  the  owner  would  have 
recognized  him  if  he  had  seen  him  on  the  street. 

The  finding  of  the  jury  referred  to  by  counsel,  that  Hartman 
acted  in  good  faith  in  respect  to  the  whole  transaction,  does  not 
alter  the  facts  of  the  case  as  they  were  shown  to  exist  upon  the 
trial  The  question  involved  is  not  a  question  of  good  faith,  but  a 
question  of  law  ;  and  considering  it  as  such,  we  cannot  regard  the 
using  of  these  horses  in  the  manner  described  by  the  witnesses  oth- 
erwise than  as  a  gross  abuse  of  the  authority  given  by  statute. 
Nor  do  we  think  that  tha  supposed  necessity,  or  the  supposed  bene- 
fits assigned  therefor,  afford  any  justification  whatever. 

The  statute  never  contemplated  the  stabling  and  grain  feeding  of 
estray  stock,  as  is  evident  not  only  from  the  expressions  employed 
about  herding  and  ranching,  but  from  the  rate  of  compensation 
allowed  the  taker-up.  It  provides  that  after  filing  a  certain  notice 
it  shall  be  lawful  for  the  taker-up  to  '^  herd  and  take  charge  of  said 
siock.^^  G.  L.,  §  2565.  The  next  section  allows  him  fifty  cents  per 
month  for  '^  ranching  the  said  stock.'' 

The  argument  that  the  continuous  working  of  estray  horses  in 
livery,  as  in  this  case,  may  be  justified  on  the  ground  of  necessity, 
assigning  as  such  necessity  that  the  animals  require  exercise  to  pre- 
serve them  from  injury,  or  a  necessity  to  cut  down  the  expenses  of 
keeping  them  ;  or  to  place  it  upon  the  ground  of  a  benefit  to  the 
owner,  as  affording  better  opportunities  for  recognition,  is  not 
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only  illusory  and  absurd,  but  is  in  contrayention  of  legal  princi- 
ples. 

The  law  from  the  earliest  times  has  regarded  the  using  of  estrays, 
or  distrained  animals,  as  a  tort,  save  only  when  the  use  was  nec- 
essary to  their  preservation,  as  in  the  case  of  milk  cows. 

Blackstone  says :  ''When  impounded,  the  goods  were  formerly, 
as  was  before  obsenred,  only  in  the  nature  of  a  pledge  or  security  to 
compel  the  performance  of  satisfaction  ;  and  upon  this  account  it 
has  been  held  that  the  distrainor  is  not  at  liberty  to  work  or  use  a 
distrained  beast."    3  Bl.  Com.  *13. 

The  case  of  Ozley  y.  Waits,  1  T.  R.  12,  cited  by  counsel  for 
plaintiff  in  error,  was  an  action  of  trespass  for  taking  a  horse,  tried 
before  Lord  Mansfibld.  The  defendant  justified  taking  the  horse 
as  an  estray.  It  seems  that  the  original  taking  was  admitted  to  be 
lawful,  but  the  court  held  that  the  subsequent  using  made  the  de- 
fendant a  trespasser  ab  initio. 

In  Sachrid$r  t.  McDonald,  10  Johns.  352,  it  was  held  to  be  such 
an  abuse  of  the  power  of  distraining  animals  damage  feaoant,  to  im- 
pound them  before  the  damages  were  assessed,  as  to  render  the 
original  seizure  a  trespass.  The  opinion  was  deliyered  by  Kbnt, 
0.  J.,  who  in  discussing  the  principle  of  carrying  back  an  abuse  of 
authority  to  the  original  taking,  says  :  **  This  was  the  settled  rule 
of  the  common  law,  and  it  has  been  constantly  and  uniformly 
acknowledged  by  the  courts  ;  and  the  distinction  is  between  an 
entry,  authority  or  license  given  to  one  by  law  and  by  the  party.  If 
the  authority  is  abused,  the  law  in  the  first  case  adjudges,  by  the 
subsequent  act,  qtAO  animo,  the  original  entry  was  made,  and  makes 
the  party  a  trespasser  ab  initio,  but  not  so  in  the  latter  case,  because 
the  party  cannot,  for  any  subsequent  cause,  punish  that  which  was 
done  by  his  own  authority." 

The  case  of  Barrett  y.  LigMfootj  1  Mon.  241,  was  an  action  of 
trespass  for  illegally  riding  and  killing  a  stray  horse.  The  defense 
was  that  the  defendant  took  up  the  animal  as  an  estray,  under  the 
statute,  and  previous  to  the  ten  days  allowed  by  law  to  post  him  as 
such,  caused  him  to  be  used  in  a  case  of  necessity  to  send  for  a  phy- 
sician. Upon  demurrer  the  plea  was  held  bad,  and  this  ruling  was 
sustained  upon  writ  of  error. 

The  question  presented  for  decision  was  conceding  it  to  be  in 
general  illegal  to  use  an  estray  before  posting,  whether  this  case,  by 
reason  of  the  necessity  that  existed  for  the  use,  formed  an  exception. 
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The  court  was  not  called  upon  to  decide  whether  the  rule  was 
different  after  posting,  but  the  reasoning  of  the  court  and  the 
authorities  cited  make  no  distinction. 

The  first  proposition  announced  is  that  if  Barrett  acted  under  the 
authority  of  law  in  taking  up  the  horse,  any  subsequent  abuse 
of  that  authority  makes  him  a  trespasser  ab  initio, 

Barrett  relied  upon  a  case  in  Croke  James,  148,  as  authority  for 
using  the  horse,  from  which  case  the  court  quote  the  following  para- 
graph :  '^  It  is  not  lawful  for  any  to  use  it  in  any  manner,  unless  in 
case  of  necessity  and  for  the  benefit  of  the  owner,  as  to  milk  milch 
kine,  because  otherwise  they  would  be  spoiled  ;  and  so  of  thevlike. 
But  to  use  a  stray  horse  by  riding  or  drawing  is  tortious,  although 
it  were  alleged  that  the  common  course  is  to  use  stray  horses  with 
withes  about  their  necks:" 

Upon  the  above  citation  the  court  comment  thus  :  ^ '  It  will  eit 
once  be  admitted  that  the  case  in  Oroke  goes  as  well  to  establish 
the  principle  that  strays  cannot  in  the  general  be  used,  as  that 
there  may  exist  such  a  necessity  for  using  them  as  to  form  an  excep- 
tion to  the  general  principle,  and  render  the  use  lawful/'  But  to 
have  that  effect  the  necessity  must,  we  apprehend,  be  of  a  different 
sort  from  that  which  is  alleged  in  the  plea  of  Barrett. 

The  illustration  made  by  the  court  in  the  case  cited  shows  the 
sense  in  which  the  expression,  necessity,  was  intended  by  them,  and 
prores  conclusiyely  that  strays  cannot  lawfully  be  used  by  the  taker- 
np,  unless  to  use  them  be  necessary  to  preserve  them  from  injury, 
and  for  the  benefit  of  the  rightful  owner.  There  being  therefore 
no  such  necessity  for  using  the  horse  by  Barrett,  alleged  in  this 
plea»  the  use  was  illegal,  and  an  abuse  of  the  authority  of  law,  and 
as  such  the  demurrer  to  the  plea  was  correctly  sustained. 

The  cases  of  Nehan  v.  Merriam,  4  Pick.  249,  and  Adams  y. 
Adams,  13  id.  384,  recognize  the  same  doctrine  of  the  foregoing 
authorities,  and  all  are  in  accord  with  the  ruling  that  the  using  of 
estrays,  save  as  to  the  exceptions  mentioned,  is  tortious,  and  that 
the  taker-up  forfeits  his  claim  for  compensation. 

These  views  being  in  conflict  with  the  theory  upon  which  the  causo 
was  tried,  and  with  the  instructions  of  the  court  below,  the  judg^ 
ment  will  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed, 
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BlOHABDSON  Y.    BbIOKBB. 
aOolo.  68.) 

A  pzomifle  to  paj  a  debt  against  which  the  statute  of  limitatioiifl  has 
"  when  able,*'  is  conditional,  and  the  creditor  mnat  prome  the  happeiiiQg  of 
the  condition.    (See  w4e^  p,  847.) 

rpHE  opinion  states  the  case. 

Thanuu,  MeDougalami  Thomas,  and  M.  Benedict,  for  appellant^ 
ex  parte. 

Helm,  J.  We  will  not  determine  whether  in  an  action  of  this 
kind,  without  written  pleadings,  it  is  error,  at  the  trial,  to  allow 
proof  in  rebuttal  of  a  new  promise  after  defendant  has  offered  the 
statute  of  limitations  in  bar  of  the  action.  It  appears  from  the 
record,  though  not  from  the  abstract  thereof,  that  plaintiff 
attempted  to  introduce  evidence  of  the  new  promise,  in  chief,  but 
that  defendant  objected,  and  the  court  ruled  it  out.  We  think  that 
defendant  is  estopped  from  taking  advantage  of  an  error,  if  such 
it  be,  in  the  order  of  proofs,  for  which  he  is  himself  responsible. 

Nearly  eleven  years  passed  between  the  maturity  of  the  note  and 
iihe  commencement  of  suit  thereon ;  plaintiff's  action  was  therefore 
barred  by  our  statute  of  limitations,  and  he  could  only  recover  upon 
proof  of  a  new  promise  sufficient  in  law  to  revive  the  debt,  or  give 
lim  a  new  right  of  action  therefor. 

For  this  purpose  but  one  witness  was  sworn  ;  his  testimony  is 
somewhat  ambiguous ;  he  says  in  one  breath  that  there  was  an 
unconditional  promise  to  pay  at  a  specified  time,  and  in  the  next 
he  admits  that  defendant  promised  to  pay  when  ''  he  got  the  money, 
or  sold  his  coal  land,  or  became  able,  or  turned  in  some  stock.  ** 
But  upon  a  careful  consideration  of  his  entire  testimony,  we  think 
if  it  established  any  thing,  it  is  that  the  new  promise  was  to  pay 
when  able,  or  to  pay  on  the  30th  of  the  current  month,  provided  a 
sale  of  some  coal  land  was  effected.  No  evidence  whatever  was 
offered  by  plaintiff  to  show  that  at  the  commencement  of  the 
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action  defendant  was  able  to  pay  the  note,  or  that  ho  had  sold  his 
ooalland. 

The  suit  is  upon  the  contract  created  by  the  new  promise,  and 
therefore  if  snch  new  promise  be  conditional,  the  plaintiff  is  not 
entitled  to  recover,  except  upon  the  performance  or  happening  of 
snch  condition,  and  the  burden  of  proving  the  same  rests  upon 
him.  2  GreenL  Ey.,  §  440,  and  note ;  Wood  Lim.  of  Act.,  §  78, 
and  notes. 

If  the  new  promise  in  this  case  was  to  pay  the  note  upon  the  sale 
of  coal  lands,  it  clearly  deyolved  upon  plaintiff  to  prove  such  sale  ; 
K>  also  if  the  new  promise  was  to  pay  when  able,  we  think  it  was 
plaintiff's  duty  to  establish  defendant's  ability  to  do  so. 

Upon  this  question  however  there  is  some  conflict  of  authority. 
In  Illinois,  Connecticut,  Vermont  and  New  Hampshire,  it  is  held 
that  promises  to  pay  ''when  able,''  ''as  soon  as  possible," 
^'when  I  can,"  "as  soon  as  he  could,"  were  not  conditionaL 
It  is  said  that  these  phrases  following  a  promise  are  too  uncertain 
to  constitute  a  condition.  Homer  v.  Starkey,  27  HI.  13;  Cum^ 
mings  v.  Oasseit,  19  Vt.  310;  Norton  v.  Sh&pard,  48  Conn.  142;  8. 
<:.,  40  Am.  Rep.  157;  First  Congregational  Society  v.  Mitter,  15.  N. 
H.  522. 

But  we  think  the  weight  of  authority,  as  well  as  the  better  rea- 
son, supports  the  position  that  the  promise  to  pay  "  when  able  "  is 
conditional;  of  course  the  expression  must  be  construed  as  referring 
to  financial  ability. 

In  this  case  the  statutory  bar  had  attached  before  the  new  prom- 
ises were  made.  The  debtor  was  under  no  legal  obligation  what- 
ever to  pay  the  debt.  While  the  indebtedness  itself  was  not  can- 
<!elled,  it  could  never  be  collected  by  judicial  proceedings  if  he  saw 
fit  to  invoke  the  statute.  Whatever  promise  he  made  was  entirely 
voluntary;  and  the  authorities  universally  recognize  his  right  to 
impose  any  condition  which  he  might  deem  proper.  By  agreeing 
to  pay  when  able,  he  practically  declared  that  he  would  not  bind 
himself  unless  he  then  had,  or  should  thereafter  acquire  the  means 
to  do  so;  and  it  is  difficult  to  understand  how  it  can  truthfully  or 
logically  be  said  that  his  promise  was  absolute  and  unconditional; 
the  very  language  used  indicates  an  intention  not  to  renew  the  lia- 
bility, except  upon  the  conditions  above  mentioned. 

It  may  be  hard  for  the  creditor  to  prove  the  debtor's  financial 
iibility,  yet  it  is  hot  more  difficult  for  him  to  do  this  than  to 
ToL.  XLIX  — 44 
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prove  a  great    many  other  conditions   which  might  legally  be 
imposed. 

This  is  not  a  matter  left  to  the  debtor's  discretion  and  judgment; 
his  ability  to  pay  is  a  question  of  fact  for  the  jury,  and  that  body 
might  find  that  he  was  able  to  do  so  at  the  very  time  he  made  the 
conditional  promise. 

The  law  regards  the  creditor  as  culpable  for  not  enforcing  his 
demand  within  the  statutory  period,  and  the  leading  authorities 
are  now  decidedly  against  removing  the  bar  of  the  statute  and 
relieving  him  from  the  result  of  such  negligence,  except  upon  clear 
proof  of  a  new  promise  and  the  performance  or  fulfillment  of  the 
conditions,  if  any,  attached  thereto.  See  generally  upon  this  sub- 
ject, 2  OreenL  Bv.,  §  440  and  note,  supra;  Wood  Lim.  of  Act.,  § 
68;  Mattocks  v.  Chadwick,  71  Me.  314;  Tompkins  v.  Brawn,  1  Den. 
248;  BidwM  v.  Rogers,  10  Allen,  438;  La  Forger.  Jayne,  9  Penn. 
St.  410;  Sedgwick  v.  Gsrding,  55  Oa.  264. 

No  effort  whatever  was  made  to  connect  the  letter  offered  in  evi- 
dence by  plaintiff  with  the  particular  debt  upon  which  the  action 
was  brought.  The  letter  itself  does  not  refer  to  such  indebted- 
ness except  by  a  strained  implication.  Considered  alone,  it  entirely 
fails  to  establish  such  a  clear  and  explicit  acknowledgment  al 
indebtedness  as  the  law  requires  to  constitute  a  new  promise.  It  ia 
not  necessarily  the  acknowledgment  of  any  debt  whatever;  for  aught 
that  appears  therein,  the  money  promised  upon  the  sale  of  property 
may  have  been  a  loan  to  plaintiff. 

It  is  questionable  whether  a  general  admission  of  indebtedness, 
however  clear,  is  sufficient  if  it  be  not  shown  unmistakably  to  relate 
to  the  particular  demand  sued  for,  unless  from  the  nature  of  the 
debt  in  controversy,  or  the  particular  circumstances  connected 
therewith,  a  legal  presumption  fairly  arises  that  such  debt  was 
referred  to.  Wood  lam.  of  Act.  155,  and  note  2;  Miller  v.  Bos- 
chore,  83  Penn.  St.  356. 

But  there  is  no  question  as  to  the  insufficiency  of  such  a  doubt- 
ful and  equivocal  recognition  of  any  indebtedness  whatever  as  is 
contained  in  the  letter  under  consideration. 

The  court  erred  in  finding,  upon  the  evidence  adduced,  that 
defendant  made  a  new  promise  to  pay  the  debt  in  controversy, 
sufficient  to  avert  the  statutory  bar.  The  judgment  resting  upon 
such  finding  must  be  reversed  and  the  cause  remanded. 

Bmmted. 
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NoTB  BT  THE  Bbfobter. —  See  41  Am.  Rep.  692.  A  statement  by  a  person 
against  whom  a  debt  existed,  but  which  was  barred  bj  the  statute,  and  an  in- 
solvent's dischazge,  that  he  felt  in  honor  boand  to  pay  the  debt,  and  would  pay 
it,  and  at  the  end  of  one  year  if  successful  in  business,  he  would  commence 
paying  it,  is  a  conditional  promise  to  pay  the  debt,  and  performance  of  the  con< 
dition  must  be  shown  to  authorise  a  recovery  on  such  promise.  Evidence  of 
ability  on  the  part  of  the  debtor  to  pay,  not  having  reference  to  the  year's 
business  referred  to  in  the  promise,  is  neither  sufficient  nor  competent  to 
show  the  condition  performed.     Wakeman  v.    Sherman,  9  N.  Y.   86. 

Tebo  V.  EMnsan,  29  Hun,  248,  was  an  action  brought  upon  a  promise  made 
by  the  defendant  in  1872  to  pay  to  the  plaintiff  a  sum  then  due  to  the  latter, 
!  as  soon  as  the  defendant  was  able.  The  complaint  alleged  that  the  defendant 
bad  become  able  to  pay  such  sum,  but  did  not  allege  when  he  had  first  ac- 
quired such  ability.  The  defendant  denied  none  of  the  facts  set  forth  in  the 
complaint,  but  pleaded  the  statute  of  limitations.  Held,  that  the  statute  be- 
gan to  run  in  favor  of  the  defendant  as  soon  as  he  became  able  to  make  the 
payment,  and  that  it  rested  upon  the  plaintiff  to  show  that  such  ability  had 
been  first  acquired  within  the  six  years  immediately  preceding  the  bringing  . 
of  the  action.     See  also  Ooeki  v.  Weeiu,  7  Hill,  46. 


Salsbubt  y.  Ellisov. 

(7  Oolo.  107.) 
Partn0rMp-~wrvMng  partner ---atiign^^ 

The  nurviving  partner  of  an  insolvent  firm  may  make  a*  general  assignment  for 
creditors  without  preferences.     (See  noU,  p.  851.) 

REPLEVIN .    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Ifarmon  d  Bllis,  for  plaintiff  in  error. 

Plait  jRogers  and  B.  H.  Whitely^  for  .defendant  in  error. 

Hblm,  J.  B.  F.  Pine,  Jr.,  being  the  surviving  partner  in  the 
firm  of  B.  F.  Pine  &  Son,  executed  a  written  assignment  of  all  the 
firm  property  to  defendant  in  error.  This  assignment  was  for  the 
benefit  of  the  firm  creditors,  but  gave  preference  to  two  of  them.  The 
firm  being  insolvent,  Brinker,  one  of  the  creditors  not  so  preferred, 
brought  suit  and  recovered  a  judgment  for  the  amount  of  his  claim. 
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In  aid  of  sach  suit  he  caused  plaintiff  in  error,  as  deputy  sheriff,  to 
levy  a  writ  of  attachment  upon  the  property  three  days  subsequent 
to  the  assignment  thereof.  Thereupon  defendant  in  error,  the  said 
assignee,  instituted  his  action  of  replevin  for  possession  of  the 
goods.  This  action  was  successful,  and  the  present  writ  of  error 
was  sued  out  of  this  court  to  reverse  the  judgment  rendered  therein. 

At  the  trial  of  the  cause  the  written  assignment  aforesaid  was 
admitted  in  evidence  over  defendant's  objection.  This  action  of 
the  court  is  assigned  for  error,  and  the  most  important  questions 
presented  rest  upon  this  objection:  can  the  surviving  partner  of  an 
insolvent  firm  assign  the  partnership  effects  for  the  benefit  of  pre- 
ferred partnership  creditors?  If  he  cannot  do  so,  may  the  validity 
of  such  assignment  be  questioned  in  a  legal  action  by  a  firm  cred- 
itor, or  must  an  equitable  action  be  first  instituted  to  cancel  and  set 
aside  the  same? 

The  surviving  partner  is  a  trustee,  the  firm  property  being  the  trust 
estate.  The  partnership  creditors  and  the  representatives  of  the 
deceased  partner  are  the  beneficiaries,  there  being  also  a  beneficial 
interest  in  favor  of  the  surviving  partner  himself ;  the  sole  purpose 
of  the  trust  is  the  closing  up  of  the  partnership  business,  and  pay- 
ment of  the  surplus,  if  any,  after  settlement  of  the  debts,  to  the 
proper  parties. 

In  the  performance  of  his  duties  the  surviving  partner  is  gov- 
erned by  the  rules  applying  to  ordinary  trustees.  His  acts  are  scru- 
tinized with  the  same  care,  and  he  is  held  to  the  same  diligence  and 
good  faith  as  is  required  in  the  management  of  other  trust  estateSt 
Oillet  V.  Oaffneyy  3  Colo.  364. 

His  right  to  make  an  equitable  and  just  assignment  of  the  part- 
nership effects  and  credits,  for  the  equal  benefit  of  all  the  creditors, 
is  now  recognized  by  a  preponderance  of  authority.  Such  right 
is,  we  think,  also  recognized  and  regulated  by  section  68  of  the  Gen- 
eral Statutes.  When  the  assignment  before  us  was  executed  how- 
ever this  act  had  not  become  a  law.  Therefore  our  present  inves- 
tigation is  not  governed  or  in  any  manner  affected  thereby.  But  an 
assignment  for  the  benefit  of  preferred  creditors,  the  firm  being 
insolvent,  is  declared  invalid  by  courts  of  the  highest  dignity  and 
worth.  In  his  position  of  trustee  for  all  the  firm  creditors,  the  sur- 
viving partner  is  not  permitted  to  sacrifice  the  interest  of  one  by 
favoritism  shown  to  another.  If  there  be  not  sufficient  partner- 
ship property  to  pay  all  the  debts,   equity  and  good  conscience 
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require  that  the  trustee  shall  distribute  the  proceeds  therefrom  rat- 
ably among  the  creditors. 

There  are  authorities  which  seem  to  hold  that  a  suryiying  part- 
ner may  prefer  creditors  in  settling  the  firm  obligations ;  but  so  far 
as  we  have  been  able  to  discoyer,  with  a  single  exception^  there  was 
no  question  of  insolyency  in  the  cases  upon  which  such  declaration 
rests.  The  reason  for  the  rule  prohibiting  preference  among  the 
creditors  did  not  exist,  and  therefore  such  cases  do  not  militate 
against  the  correctness  of  the  rule  where  such  reason  appears.  If  the 
firm  assets  are  sufficient  to  pay  all  of  the  firm  debts,  so  that  each 
creditor  will  ultimately  receiye  compensation  in  full,  preference  in 
the  time  or  order  of  payment  may  not  be  inconsistent  with  the  con- 
ditions of  the  trust. 

The  exception  referred  to  is  the  case  of  Egberts  y.  Wood^S  Paige, 
526,  in  which  the  chancellor  suggests  that  the  representatiye  of  the 
deceased  partner  has  ''no  interest  in  the  question  as  to  what  debts 
shall  be  paid  first  in  case  the  partnership  effects  are  insufficient  to 
pay  the  whole,"  and  therefore  an  assignment  for  the  benefit  of  pre- 
ferred creditors  cannot  be  impeached  on  the  ground  that  such  rep- 
resentatiye had  no  knowledge  thereof.  The  suit  was  brought  by  a 
firm  creditor.  The  assignment  was  not  sustained,  but  the  reason 
giyen  for  declaring  it  yoid  w<is  that  one  of  the  surviving  partners 
had  no  knowledge  thereof,  and  gaye  no  consent  thereto. 

But  counsel  for  defendant  in  error  insist  that  the  acta  of  the  sur- 
yiying partner  in  this  respect  can  only  be  questioned  in  a  court  of 
•quity.  That  his  assignment  for  the  benefit  of  preferred  creditors 
cannot  be  attacked  in  a  legal  forum. 

From  the  nature  of  the  transactions  and  legal  stains  of  the  parties 
interested,  it  is  true  fchat  these  questions  more  often  arise  in  equit- 
able actions.  But  such  an  assignment,  insolyency  appearing  other- 
wise, is  held  yoid  as  against  a  creditor  injured  thereby.  No  inyes- 
tigatiou  is  necessary  to  disclose  this  fact,  for  the  instrument,  the 
assignor  being  insolyent,  bears  on  its  face  eyidence  of  its  own  inyal- 
idity.  Where  the  yoid  assignment  is  offered  and  relied  upon  by  the 
party  to  be  benefited  thereby,  there  would  seem  to  be  no  good  rea- 
son why  objection  thereto  may  not  under  our  practice  be  made  in  a 
court  of  law. 

In  the  action  of  ejectment  courts  of  law  haye  long  assumed  the 
priyilege  of  rejecting  a  yoid  deed,  and  they  haye  insisted  upon  a 
large  concurrent  jurisdiction  with  courts  of  equity  in  iuyestigating 
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certain  questions  of  frond  for  the  purpose  of  determining  such 
invalidity.  A  resort  to  equity  is  necessary  to  set  aside  or  cancel 
such  an  instrument  and  remove  the  cloud  upon  title;  but  the  defect 
appearing  on  its  face,  or  being  disclosed  in  a  proper  manner,  courts 
of  law  simply  treat  the  deed  as  a  nullity,  and  ignore  its  existence. 
We  do  not  think  that  such  an  assignment  as  the  one  before  us  ought 
to  receive  any  greater  considerotion  or  protection  than  a  void  deed 
to  realty.  And  this  is  especially  true  under  our  present  system  of 
procedure. 

Had  plaintiff  averred  ownership  of  the  property  replevied,  by  vir- 
tue of  the  assignment,  defendant  would  have  met  the  averment  with 
an  allegation  of  fraud  upon  creditors  in  the  assignment,  and  the 
issue  made  upon  the  question  would  have  been  fully  tried.  There 
being  only  a  general  allegation  of  ownership  in  the  complaint,  it 
would  be  unjust  to  say  that  defendant  might  not  object  to  the 
instrument  upon  which  such  ownership  and  right  to  possession 
entirely  depend,  where  the  matters  appearing  on  the  face  of  the  in- 
strument  itself,  together  with  the  evidence  already  before  the  court, 
establish  the  fact  that  the  claim  of  ownership  is  without  founda- 
tion. 

It  must  be  borne  in  mind  that  the  proofs  of  plaintiff  in  making 
out  his  case  (including  evidence  without  objection  in  cross-exami- 
nation) show  beyond  question  the  insolvency  of  the  partnership  at 
the  time  of  the  assignment;  also  the  facts  that  the  assignment  was 
niade  for  the  benefit  of  the  preferred  creditors,  and  that  Brinker 
was  an  unpreferred  creditor  to  the  extent  of  over  $3,000,  and  there- 
fore plaintiff  himself  thus  established  a  defense  against  his  own 
action,  which  if  properly  averred  would  be  decisive  in  a  court  of 
equity.  It  must  also  be  remembered  that  under  our  practice  an 
equitable  defense  is  available  in  a  legal  action,  and  therefore  defend- 
ant was  entitled,  upon  proper  averment,  to  prove  the  same  as  an 
affirmative  defense  in  this  case.  He  would  not  be  permitted,  a^ter 
plaintiff  makes  out  a  prima  facie  case  and  rests,  to  offer  evidenoe  of 
a  defense,  either  legal  or  equitable,  which  was  not  presentedby  the 
pleadings.  But  when  the  evidence  of  plaintiff  in  support  of  his 
case  discloses  a  perfect  defense,  whether  the  same  be  equitable  or 
legal,  he  will  be  deemed  to  have  waived  the  defect  arising  from 
want  of  averment  thereof  in  the  answer,  and  defendant  may  have 
the  benefit  of  such  defense.  This  is  especially  true  where,  as  in  the 
case  before  us,  defendant  may  not  previous  to  the  trial  have  infor- 
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mation  which  would  enable  him  to  plead  the  defense  in  his 
answer. 

Had  the  assignment  been  rejected  by  the  court  when  offered  in 
evidence  plaintiff  could  not  have  recovered;  haying  been  receired 
in  connection  with  the  other  prbo&/  it  ^tablished  a  defense  and 
4lefeated  his  claim  of  right  to  possession  of  the  property  in  contro- 
▼isrsy. 

The  judgment  will  be  rerersed  and  the  c^use  remanded. 

B&versed. 
BscK,  G.  J.y  dissented, 

•NoTB  BT  THS  BMn/BTmR,-^  hi  LoetMffk  V.  Hd^flM,  51  N.  Y.  660,  it  was 
held  thai  a  siUTiTing  partner  has  power  to  ass^n  and  transfer  the  copartner^ 
ahip  aseetB  to  a  crediior  of  the  firm  in  payment  of  his  debt,  although  each'  an 
anignment  opeiates  to  give  a  preference  to  the  assignee  over  the  other  credit- 
of  the  llxm.  - 


PlopifE  y.  Qbhot* 

(TOolo.Vr.)  • 

AUonuif — ditbarring  —  oonUmpi. 

4s  stlonie7f  stopping  a  jndge  on  the  street,  and  nsUig  abusive  language  to 
-  him  concerning  his  judicial  action  in  a  case  pending  before  liim,  is  guilty  of ' 
.*' misconduct  in  office,"  wananting  disbarring.* 

PBOOEEDINGS  to  disbar  an  attorney.    The  opinion  states  the 
case. 

2>.  F*  Urmjff  attorney-general^  It.  &  Dixon  and  L.  0.  BockUfMf 
far  people. 

*  •  ■  -     '  .  ' 

B.  F.  Bice  and  B.  F.  MofUgomury^  for  respondent 

«  m 

'.  Bbck,  0.  J.  The  petition  of  the  Hon.  Victor  A.  Elliott,  j^^lg^ 
<i  the  District  Courts  of  the  second  judicial  district  of  this  State, 
recently. filed:  in.  this  court>  charges  the  respondent,  Thomas  A. 
Oreen,  a  duly  licensed  attorney  at  law,  residing  in  the  city  of  Den- 
ver, .with  iiiatconduct  in  his  office  as. an  attorney.. 
It  charges  that  the  respondent  halted  the  relator  as  he  was  driv- 

•  See  MaUor  of  Pryor  (18  Kana.  72)»  36  Am.  Bep.  747. 
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ing  through  the  street  with  his  daughter,  a  young  lady,  and 
addressed  abusive,  insulting  and  threatening  language  to  him  con- 
cerning his  judicial  action  in  a  certain  cause  theretofore  and  still 
pending  and  undetermined  in  the  District  Court  of  Arapahoe 
county,  wherein  the  said  Oreen  was  counsel  for  the  defendants;  that 
he  accused  said  judge  with  tyranny  and  oppression  in  said  cause; 
that  said  relator  had  procured  its  submission  to  a  prejudiced  judge 
for  trial;  and  further  that  the  respondent  assailed  the  relator  with 
vile  epithets,  and  threatened  to  expose  him  by  publishing  the  said 
accusations  in  the  newspapers. 

Upon  the  filing  of  the  foregoing  petition  a  rule  was  entered 
hereih  that  the  respondent  be  cited  ta  appear  and  show  cause  why 
his  name  should  not  be  stricken  from  the  roll  f or malconduct  in* 
office* 

The  respondent  appeared  and  answered  the  petition,  wd  a.  hear-  * 
ing  has  been  had.  The  answer  admits  that  the  facts  contained  in 
the  petition,  descriptive  of  the  respondent's  alleged  conduct,  are 
substantially  true  as  stated,  but  denies  that  he  entei*tained  th& 
motives  therein  charged  against '  him>  to^wit,  that  he  intended 
thereby  to  embarrass  and  intimidate  the  relator  in  the  discharge 
of  his  official  duties  as  judge  of  said  courts,  or  to  disgrace  him  as  a 
judge.  ^"'  '  .:. 

,  There  being  no  traverse  of  the  substantial  allegations  of  fact  con-, 
tained  in  the  petition,  for  the  purpose  of  testing  the  inteihtions  of 
the  respondent,  an  issue  was  fiamed  presenting .  the  questiim 
whether  the  respondent's  conduct  and  language  to  Judge  Elliott 
upon  the  street  constituted  such  malconduct  in  liis' office  as  aa 
attorney  at  law  as  to  warrant  this  court  in  striking  his  name  from 
the  roll.        '    .   -. 

Upon  the  hearing  the  respondent  was  pehintted '  to  introduce 
testimony  in  mitigation  of  the  offense  charged  against  him,  the 
same  matters  tQ  be  considered  in  jusii^ificatiott,  if  ajd judged  admis- 
sible for  that  purpose.  Testimony  was  likewise  produced  by  the 
relator  concerning  the  same  matters  of  fact  mentioned  by  the 
resjpondent's  witnesses,  and  subsequently  the  case  was  submitted  to* 
the  court  upon  the  briefs  and  arguments  "of  counsel  for<thei^pect- 
ive  parties.  '  •  '■   :  ^ 

Upon  a  careful  consideration  and  review  of  the  whole  case,  we 
are  of  opinion  that  the  respondent's  course  has  been  unreasonable 
and  unprofessional  throughout 
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Reprehensible  as  his  conduct  has  been,  there  is  little  doubt  that 
a  retraction  of  his  acts  and  words  at  any  time  prior  to  the  submis- 
sion of  the  case  for  our  judgment,  accompanied  by  a  proper  apology 
to  the  District  judge,  manifesting  a  disposition  to  make  suitable 
reparation  for  the  indignity  offered  him,  would  have  caused  a  dis- 
missal of  this  proceeding. 

But  the  attitude  and  bearing  of  the  respondent  have  been,  as  to 
the  relator,  wholly  defiant.  His  position  is  that  he  has  done  noth- 
ing wrong;  that  his  conduct  was  justifiable,  and  that  no  occasion 
exists  even  for  an  apology  on  his  part. 

He  makes  the  further  point  that  the  offensive  language  com- 
plained of,  having  been  addressed  to  Judge  Elliott  out  of  court,  the 
same  does  not  constitute  a  statutory  contempt,  and  for  that  reason 
it  does  not  warrant  the  respondent's  disbarment. 

Such  being  his  disposition  and  course  in  the  matter,  it  only 
remains  for  us  to  declare  the  law  applicable  to  the  facts  and  circum- 
stances of  the  case. 

The  language  of  the  statute  upon  the  subject  of  striking  an  attor- 
ney from  the  roll  is  broad  and  plain.  It  is  :  '*  The  justices  of  the 
Supreme  Court,  in  open  court,  shall  have  power,  at  their  discretion, 
to  strike  the  name  of  any  attorney  or  counsellor  at  law  from  the 
roll  for  misconduct  in  his  ofiBce."  Oen.  Stat.,  p.  J.36,  §  5.  The 
grave  and  delicate  responsibility  imposed  upon  this  court,  by  the 
statute,  is  duly  appreciated.  The  profession  of  an  attorney  is  to 
him  of  the  highest  importance.  It  comprises  his  regular  means  of 
subsistence.  No  argument  therefore  is  necessary  to  show  that  the 
power  of  striking  from  the  roll  should  be  most  judiciously  exercised. 
The  case  should  be  clearly  made  out  to  warrant  a  removal  from  the 
bar,  and  the  removal  should  appear  to  be  necessary  either  to  the 
maintenance  of  that  degree  of  respect  which  is  due  to  courts  and 
judges,  or  to  preserve  the  respectability  of  the  legal  profession  itsell 
The  power  should  never  be  arbitrarily  exercised. 

It  may  be  remarked,  in  this  connection,  that  the  statute  not  only 
vests  this  court  with  a  discretion  which  may  be  exercised,  but  by 
implication  it  enjoins  a  solem.n  duty  upon  the  court,  which  in  a 
proper  case  must  be  exercised. 

{(aid  Chief  Justice  Mabshall,  '^  This  discretion  ought  to  be  exer- 
cised with  great  moderation  and  judgment,  but  it  must  be  exer- 
cised.'*   JEx  parte  Burr,  9  Wheat.  529. 

A  proper  regard  for  the  integrity  of  our  honored  profession,  and 
Vol.  XLIX  —  45 
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for  the  preservation  of  jndicial  anthority,  requires  that  indignities 
of  this  character  to  judges,  on  account  of  rulings  made  in  court,  be 
summarily  dealt  with.  Inaction  under  such  circumstances  would 
be  a  warrant  for  the  perpetration  of  a  similar  outrage  whenerer  an 
unreasonable  or  evil  disposed  lawyer  might  adjudge  himself  aggrieyed 
by  judicial  action. 

The  necessary  effect  of  an  indecisiye  course  in  such  a  case  would 
be  to  impair  confidence  and  respect  in  judicial  authority,  and  embar- 
rass the  administration  of  justice. 

The  law  has  made  ample  provisions  for  the  correction  of  judicial 
errors,  and  law-abiding  attorneys  avail  themselves  of  such  reme- 
dies when  occasion  requires.  Those  otherwise  disposed  must  suffer 
the  consequences  of  an  injudicious  course  of  action. 

Concerning  the  respondent's  motives,  we  have  his  denial  that  his 
real  motives  were  those  attributed  to  him  by  the  relator.  It  is  true 
respondent  assailed  Judge  Elliott  upon  the  street  with  low  epithets, 
interspersed  with  charges  of  corruption  and  tyranny,  accompanied 
by  threats  of  exposure  through  the  newspapers,  all  on  account  of 
his  official  action  in  a  cause  still  pending  in  the  District  Court,  and 
on  account  of  a  publication  concerning  the  same  which  criticised 
the  course  pursued  by  the  respondent.  But  Mr.  Green  says  he  did 
not  intend  thereby  to  embarrass  or  intimidate  the  judge  in  the 
discharge  of  his  official  duties  or  to  disgrace  him  as  a  judge. 

We  fail  to  discover  any  thing  in  the  case  however  which  should 
except  it  from  the  operation  of  the  usual  rule  of  determining  the 
motives  by  which  human  conduct  is  actuated,  viz.:  that  the  natural 
and  probable  consequences  of  every  act  deliberately  done  were 
.intended  by  its  author. 

The  respondent  was  afforded  an  opportunity  to  prove  on  the  hear- 
ing, in  mitigation  of  his  alleged  offense,  the  affirmative  allegations 
of  his  answer,  that  the  District  judge  had  treated  him  in  an  oppres- 
sive and  tyrannical  manner;  that  he  had  entrapped  him  into  the 
submission  of  the  Boaco-Smiih  case  to  a  prejudiced  and  partial 
judge  for  trial,  and  that  the  relator  caused  the  publication  in  the 
IVibune  of  a  false  and  libellous  account  of  the  proceeding  which 
occurred  in  court  on  the  presentation  by  the  respondent  of  his  pro- 
test against  further  action  before  Judge  Rogbbs.  He  signally  failed 
to  sustain  upon  the  bearing  any  one  of  these  allegations. 

His  conduct  is  not  palliated  by  the  plea  of  sudden  passion,  sug- 
gested  by  his  counsel,  which  was  incited  upon  reading  the  news- 
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paper  article  referred  to,  for  in  the  first  place  said  article  was  not 
grossly  false  as  alleged,  and  the  supposed  wrong  done  the  respond- 
ent by  its  publication  was  more  fancied  than  real.  In  the  second 
place,  Judge  Elliott  had  distinctly  infdrmed  him  before  the 
respondent  gave  vent  to  the  tirade  of  abuse  charged,  that  he  was 
in  no  manner  responsible  for  its  publication.  However  angry  he 
may  have  been  upon  reading  the  article  therefore,  Judge  Elliott 
haying  wholly  disclaimed  its  authorship,  no  pretext  remained  on 
that  account  for  his  insulting  words,  and  although  uttered  under 
excitement  thus  produced,  his  conduct  was  wholly  inexcusable. 

The  right  of  lawyers,  in  common  with  other  persons,  to  criticise 
in  a  legitimate  manner  the  conduct  and  rulings  of  judicial  officers 
is  recognized, but  this  right  never  extends  to  nor  justifies  indignities 
to  such  officers  concerning  proceedings  in  court,  which  indignities 
would  properly  be  characterized  as  outrages  if  perpetrated  upon 
private  citizens  concerning  other  matters. 

The  respondent's  objection  to  the  jurisdiction  of  this  court  in  this 
case  is,  in  our  judgment,  not  well  taken.  It  is  not  necessary  that 
the  indignity  or  insult  to  a  judge  should  occur  in  open  court,  nor 
that  it  constitute  a  statutory  contempt  of  court,  in  order  to  confer 
on  this  court  jurisdiction  to  disbar  therefor. 

Bearing  upon  this  proposition  the  views  of  Mr.  Justice  Field 
are  in  point:  **  The  obligation  which  attorneys  impliedly  assume, 
if  they  do  not  by  express  declaration  take  upon  themselves,  when 
they  are  admitted  to  the  bar,  is  not  merely  to  be  obedient  to  the 
Constitution  and  laws,  but  to  maintain  at  all  times  the  respect  due 
courts  of  justice  and  judicial  officers.  This  obligation  is  not  dis- 
charged by  merely  observing  the  rules  of  courteous  demeanor  in 
open  court  but  it  includes  abstaining  out  of  court  from 
all  insulting  language  and  offensive  conduct  toward  the 
judges  personally  for  their  judicial  acts.  ♦  ♦  ♦  Whatever 
may  be  thought  in  such  a  case  of  the  power  to  punish  for  contempt, 
there  can  be  no  doubt  of  the  existence  of  a  power  to  strike  the 
offending  attorney  from  the  rolL''  Bradley  v.  Fisher,  13  WalL  885. 

Chief  Justice  Sharswood,  of  Pennsylvania,  is  equally  positive 
upon  the  point.  Says  he:  ''No  question  can  be  made  of  the 
power  of  a  court  to  strike  a  member  of  the  bar  from  the  roll  for 
official  misconduct  in  or  out  of  court''  Ex  parte  Steiwman,  95  Penn. 
St  220;  8.  c,  40  Am.  Eep.  687. 

To  the  same  effect  are  the  views  of  Chief  Justice  Ekolish  :  **  The 
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courts  in  the  discharge  of  their  official  duties;  but  so  far  as  this  lib- 
erty of  speech  in  connection  with  judicial  action  is  concerned,  his 
official  character  in  no  way  affects  him;  he  may  talk  with  his  neigh- 
bors,  and  freely  comment  upon  the  judge's  official  conduct  in  mat- 
ters no  longer  pending,  and  he  may  criticise  the  same  through 
the  public  press;  for  such  acts  he  will  be  answerable  only  as  other 
citizens  are. 

Bat  we  have  found  no  case,  and  respondent  has  cited  none,  which 
extends  this  privilege  of  comment  and  criticism  to  assaults,  yerbal 
or  physical,  upon  the  judge  in  person.  If  a  case  like  the  one  before 
lis  were  found,  in  which  the  court  exonerated  the  attorney  from 
official  reproach^  we  should  hesitate  long  before  following  it. 

The  assault  upon  the  judge  in  person,  the  vile  epithets  and 
threats  addressed  to  him,  cannot  be  justified  or  excused  under  the 
right  of  criticism,  nor  upon  the  plea  of  educating  or  informing  the 
popular  mind  concerning  his  official  acts. 

We  may  accept  the  law  as  stated  by  counsel  for  respondent  in 
their  able  brief  upon  this  petition  for  rehearing.  We  may  say  with 
them  that  our  power  to  disbar  is  confined  to  the  statutory  causes, 
and  that  it  can  only  be  exercised  for  malconduct  in  office,  though 
both  of  these  propositions  are  ably  controverted. 

Rehiring  denied. 


Garvey's  Oasb. 

(7  Colo.  SBi.) 
Oriminal  law — tfeies  in  jeopardy  —  repeal  of  etahUe. 

The  prisoner  having  been  indicted  for  murder,  the  statute  was  so  amended  as 
to  render  it  illegal  to  convict  him  of  murder,  and  without  anj  saving  clause^ 
but  not  so  as  to  affect  the  crime  of  manslaughter.  He  was  then  tried  and 
convicted  of  murder,  ffeld,  that  he  might  be  subsequentlj  tried  under  the 
same  indictment  for  manslaughter.* 

TT  ABEAS  corpus.     The  opinion  states  the  case. 

WeUSf  Smith  di  Maeon,  for  petitioner. 

D.  F.  Urmyy  attorney-general,  for  people. 
""  *See  sttne  case  (6  Colo.  500),  45  Am.  Bep.  581. 
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Beck,  C.  J.  The  petitioner  was  indicted  for  the  murder  of  one 
George  Wolf,  alleged  to  have  been  perpetrated  on  the  23d  day  of 
May,  1880.  The  indictment  was  found  by  the  grand  jury  on  the 
15th  day  of  March,  1881,  on  which  he  was  tried  at  the  special  No- 
Tember  term  of  the  District  Court  of  Arapahoe  county,  1881,  found 
'^guilty  of  murder  as  charged  in  the  indictment,"  and  sentenced  to 
imprisonment  for  life  in  the  State  penitentiary. 

A  writ  of  error  to  the  judgment  was  prosecuted  to  this  court, 
and  at  the  April  term,  1883,  we  reversed  the  judgment  and  remanded 
the  cause,  for  the  reason  that  after  the  commission  of  the  offense 
the  legislature  had  so  amended  the  statute  concerning  murder  as 
to  alter  the  situation  of  the  prisoner  to  his  disadvantage,  without 
a  saving  clause  as  to  the  repealed  provisions,  thus  making  the  law 
ex  past  facto  as  to  the  case  of  the  petitioner. 

The  petition  is  demurred  to  by  the  attorney-general  on  behalf  of 
the  people,  and  it  is  stipulated  by  counsel  representing  the  respective 
parties  that  the  cause  be  heard  upon  this  demurrer,  and  that  the  rec- 
ord upon  the  writ  of  error  of  Garvey(^e  petitioner)  v.  People^  recently 
heard  and  determined  in  this  court,  together  with  the  judgment  of 
the  District  Court  of  Arapahoe  county,  subsequently  rendered,^ 
denying  the- motion  to  quash  the  indictment,  and  entering  judg- 
ment  upon  tjie  former  conviction,  be  considered  as  a  part  of  the 
present  petition  for  writ  of  habeas  corpus. 

Upon  the  return  of  the  record  in  the  District  Court  the  petitioner 
moved  to  quash  the  indictment  upon  the  ground  that  it  was  insuffi- 
cient in  law,  as  appeared  from  the  judgment  of  reversal  The  peti- 
tion alleges  that  the  court  denied  the  motion  to  quash,  and  gave 
judgment  on  the  same  verdict,  without  any  further  trial  of  the  pris- 
oner, that  he  be  confined  in  the  State  penitentiary  for  the  term  of 
eight  years.  Upon  this  judgment  the  prisoner  was  committed  to 
the  penitentiary,  where  he  still  remains  in  confinement,  and  to  be 
released  from  which  he  has  ^ued  out  from  this  court  the  present 
writ  ot  Juibeas  corpus. 

The  judgment  complained  of  is  a  judgment  for  manslaughter. 

The  grounds  of  the  present  application  appear  to  be: 

First.  That  the  condition  of  the  law  applicable  to  the  case  of  the 
prisoner,  at  and  since  the  time  of  his  trial  for  murder,  has  been 
such  that  he  could  not  lawfully  be  tried  for  any  offense  charged  in 
the  indictment  in  question. 

Second.  That  the  action  of  the  District  Court  in  pronouncing 
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judgment  for  manslaughter  without  a  trial  by  jury  was  without 
jurisdiction,  and  therefore  null  and  void. 

Upon  the  first  proposition  it  is  contended  that  the  repeal  of  the 
provisions  of  the  law  of  homicide,  above  alluded  to,  quashed  the 
indictment,  or  left  it  in  the  same  condition  it  would  have  been  if 
no  law  authorizing  an  indictment  for  murder  had  ever  existed. 
That  if  this  be  true,  there  could  be  no  record  in  the  District  Court 
upon  which  punishment  for  any  offense  charged  in  the  quashed  in- 
dictment could  be  inflicted.  The  repeal  of  the  statutory  provis- 
ions had  the  same  effect  upon  the  indictment  as  if  a  demurrer 
thereto  had  been  sustained  on  the  ground  that  it  charged  no  crime. 
There  could  not  be  a  conviction  of  manslaughter,  because  it  was 
quashed  in  toto,  and  not  in  pait  only.  A  demurrer,  it  is  argued, 
wpuld  not  hare  been  sustained  as  to*  the  charge  of  murder,  and 
overruled  as  to  the  charge  of  manslaughter  involved  in  the  allega- 
tions constituting  murder,  but  the  indictment  would  have  been 
quashed  and  the  prisoner  discharged. 

Much  prominence  is  given  to  the  proposition  that  an  indictment, 
or  any  pleading  under  a  statute  which  is  repealed  after  the  filing 
thereof,  is  for  all  purposes  absolutely  null  and  void. 

The  act  amending  the  Criminal  Code  was  approved  March  1, 
1881;  and  while  it  did  not  go  into  effect  until  after  the  filing  of 
the  indictment  on  the  15th  day  of  March,  1881,  still  the  amend- 
ment of  the  statute  did  not  wholly  repeal  or  annul  the  indictment. 
The  law  of  homicide  was  not  repealed.  Two  sections  concerning 
the  punishment  of  murder  were  repealed;  but  no  change  was  made 
in  the  provisions  relating  to  manslaughter.  This  is  but  a  lower 
grade  of  the  same  offense,  or  a  constituent  part  of  it,  and  neces- 
sarily committed  in  the  perpetration  of  a  murder.  It  is  held  in 
this  class  of  cases  that  a  count,  properly  framed,  for  the  higher 
grade  or  offense  contains  all  the  essential  elements  of  a  count  for 
the  minor  offense.  In  illustration  of  this  principle,  it  was  said  in 
Commonwedlth  v.  fTamey,  10  Mete.  425,  that  an  indictment  for 
murder  or  manslaughter  contains  a  full  and  technical  charge  of  an 
assault  and  battery. 

But  it  is  further  contended  that  the  effect  of  the  legislation 
referred  to  was  to  abolish  the  offense  of  murder  so  &r  as  the  peti- 
tioner is  concerned;  and  this  being  done,  he  could  not  be  convicted 
of  manslaughter  upon  this  indictment;  for  while  manslaughter  is 
Included  in  every  indictment  for  murder,  there  was  here  no  indict- 
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ment  for  murder;  and  it  cannot  be  said  that  one  crime  contains 
another  when  there  is  no  containing  crime,  or  that  an  indictment 
for  murder  includes  manslaughter,  when  there  is  no  such  offense  as 
murder. 

It  would  seem  to  be  an  extravagant  proposition  that  as  to  the 
petitioner  there  is  no  such  offense  as  murder.  As  stated  in  Cfar- 
vey  T.  People,  supra,  there  remained  unrepealed  of  the  law  of  homi- 
cide, in  addition  to  the  provisions  relating  to  manslaughter  and  its 
punishment,  the  sections  defining  the  crime  of  murder,  providing 
the  form  of  indictment,  and  imposing  the  death  penalty  upon  such 
as  should  be  convicted.  True,  the  change  made  was  such  that  the 
petitioner  could  not  be  lawfully  convicted  of  murder,  but  there 
existed  no  space  of  time  wherein  the  crime  of  murder  was  not  an 
indictable  statutory  offense.  The  statutory  definition  of  the  crime 
of  murder  was  substantially  the  common-law  definition  as  given  by 
Blacks  tone  and  Coke.  4  BL  Com.  *195.  The  same  was  true  of  the 
form  of  the  indictment  under  the  statute.  It  was  substantially  the 
common-law  form. 

The  statutory  definition  of  manslaughter  was  the  same  as  defined 
at  common  law.  4  BL  Com.  *191.  The  law  of  manslaughter  was 
amended  in  1883,  but  there  was  a  saving  clause  as  to  all  cases  pend- 
ing, so  that  the  amendment  does  not  affect  the  petitioner.  Now 
counsel  for  petitioner  say:  '^It  is  admitted  that  in  every  valid 
indictment  for  murder  voluntary  manslaughter  is  also  contained; 
but  not  in  an  indictment  that  has  been  quashed,  repealed  or  ren- 
dered void  as  to  the  murder  therein  charged.'' 

But  the  indictment,  as  a  pleading,  has  never  been  quashed, 
repealed,  or  rendered  void,  either  by  legislative  action  or  by  the 
order  of  any  court.  The  fact  that  circumstances  have  transpired 
jince  the  offense  was  committed,  which  render  the  charge  of  murder 
therein  contained  inapplicable  to  the  case  of  the  petitioner,  does 
sot  necessarily  discharge  him  of  manslaughter,  which  is  a  lower 
grade  of  the  same  offense.  His  liability  to  answer  for  the  latter 
does  not  depend  alone  on  the  principle  that  it  is  an  included  offense, 
bat  that  it  is  charged  in  the  indictment  as  welL 

We  apprehend  that  the  true  tests  in  such  a  case  by  which  to  de- 
termine the  validity  of  the  indictment  are:  Is  the  offense  for  which 
the  conviction  is  sought  included  in  the  crime  charged  in  the  indict- 
ment; and  if  so,  is  it  sufficiently  alleged? 

Our  GonstitutioQ  provides  that  in  criminal  prosecutions  ths 
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accused  shall  have  the  right  to  demand  the  nature  and  cause  of  the 
accusation  against  hiniy  which  is  nothing  more  than  was  required 
by  the  rules  of  the  common  law.  We  have  seen  that  the  statutory 
definitions  of  murder  and  manslaughter,  as  the  same  remained  unre* 
X)ealed  after  the  legislation  of  1881,  were  synonymous  with  the  com- 
mon-law definitions  of  the  same  offenses;  and  since  the  statute  re- 
quires all  trials  to  be  conducted  according  to  the  course  of  the  com- 
mon law,  except  where  another  mode  is  pointed  out  in  the  Criminal 
Code,  we  may  safely  test  the  sufficiency  of  this  indictment  by  its 
principles. 

At  common  law  the  words  ''murder''  and  '' manslaughter'^ 
appear  to  have  been  terms  applied  to  designate  different  grades  of 
the  same  offense,  viz. :  the  felonious  killing  of  a  human  being.  All 
that  distinguished  one  grade  from  the  other  were  the  words  '^  mal- 
ice aforethought."    Bish.  Stat.  Cr.,  §  468. 

In  his  work  on  Criminal  Procedure,  yoL  2,  §  576,  Mr.  Bishop 
says:  '^  Whether  murder  and  manslaughter  are  to  be  called  two 
crimes  or  one  is  matter  only  of  words,  not  of  ideas." 

Certain  crimes,  including  murder,  were  arranged  in  grades,  one 
above  another,  and  each  higher  offense,  or  grade  of  an  offense,  was 
said  to  contain  all  that  was  embraced  in  the  one  next  lower,  and 
something  more.  It  was  not  necessary  that  the  indictment  for  any 
offense  should  specify  the  name  of  the  offense,  provided  it  was  in 
other  respects  sufficient,  and  in  this  class  of  crimes,  whatever  the 
offense  alleged  in  the  indictment,  there  might  be  a  conviction  of  any 
other,  if  within  the  words  of  the  allegation. 

Mr.  Bishop  says  the  indictment  for  the  higher  form  of  the  offense 
would  almost  necessarily  be  in  such  language  as  to  include  the 
lower;  and  referring  to  the  subject  of  murder,  says:  ''We  have 
already  considered  what,  in  general  terms,  is  the  distinction  between 
the  indictment  for  murder  and  for  manslaughter,  the  former 
merely  requiring  some  allegations  added  which  are  not  in  the  lat- 
ter. In  other  words,  the  indictment  for  murder  being  founded  on 
the  statute  which  divid^ed  felonious  homicide  into  the  two  degrees 
of  murder  and  manslaughter,  must  contain  those  statutory  terms 
which  distinguished  the  higher  from  the  lower."  2  Bish.  Crim. 
Proc,  §§  576,  540;  1  id.,  §§  416, 417, 418;  1  Bish.  Crim.  Law,  §  798« 

Mr.  Wharton  illustrates  it  as  follows:  "  Thus  if  A.  be  charged 
with  feloniously  killing  B.,  of  malice  prepense,  and  all  but  the  fact . 
of  malice  prepense  be  proved,  A.  may  clearly  be  convicted  of  man- 
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daaghter,  for  the  indictment  contains  all  the  allegations  essential 
to  that  charge;  A.  is  fully  apprised  of  the  nature  of  it;  the  verdict 
enables  the  court  to  pronounce  the  proper  judgment,  and  A.  may 
plead  his  acquittal  or  conyiction  in  bar  of  any  subsequent  indict- 
ment founded  on  the  same  facts/'     I  Whart.  Orim.  Law,  §  827. 

In  McPheraon  y.  Siate,  29  Ark.  225,  233,  the  court  say:  ''An 
indictment  for  murder  charges  also  all  the  lower  grades  of  felonious 
homicide,  and  a  conviction  for  manslaughter  may  be  had  upon  it.'' 

No  objection  has  been  raised  as  to  the  form  of  the  indictment  in 
the  present  case  so  far  as  the  charge  of  murder  is  concerned,  and 
we  feel  warranted  in  saying  that  if  any  indictment  in  the  common* 
law  form  contains  all  the  allegations  essential  to  the  charge  of  man- 
slaughter, then  the  indictment  in  this  case  is  sufficient  to  sustain  a 
conviction  of  that  offense.  If  the  proposition  of  petitioner's  coun- 
sel was  to  be  conceded,  that  the  amendment  of  the  statute  abolished 
the  crime  of  murder  so  far  as  the  prisoner  is  concerned,  the  force 
of  the  proposition  is  expended  when  it  is  declared  that  he  cannot 
be  lawfully  convicted  of  that  grade  of  crime.  But  murder,  as  a 
criminal  offense,  was  not  abolished,  and  being  primarily  charged  in 
the  indictment,  and  the  indictment  being  sufficient  in  form,  it  fol- 
lows under  the  authorities  cited  that  the  offense  of  manslaughter  is 
substantially  charged  therein. 

In  so  far  as  the  terms  descriptive  of  the  offense  in  the  present 
case  exceed  the  description  of  manslaughter,  they  do  not  vitiate  the 
indictment,  but  may  be  treated  as  surplusage.  1  Bish.  Crim.  Proc., 
§§  478,  479. 

It  was  held  in  Seed  v.  StiUey  8  Ind.  200,  that  in  an  indictment 
for  a  homicide,  charging  murder,  but  defective  as  to  that  grade  of 
crime,  th^  word  " murder"  might  be  rejected  as  surplusage^  and 
the  prisoner  put  upon  his  trial  for  manslaughter.  The  same  rule 
was  announced  in  Dicu  v.  S^ate,  7  Blackf.  20,  respecting  the  words 
''with  malice  aforethought." 

The  indictment  in  the  case  at  bar,  though  not  defective  in  form 
as  to  the  higher  offense  or  grade  of  the  offense  charged,  charges  an 
existing  statutory  grade  of  homicide,  of  which  the  petitioner  can- 
not be  convicted. 

But  there  is  no  force  in  the  suggestion,  that  if  put  upon  trial  foi: 
manslaughter,  and  the  evidence  should  disclose  that  the  killing  wa^ 
perpetrated  with  malice  aforethought,  there  could  be  no  conviction 
of  the  minor  offense. 
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This  point  was  expressly,  adjudged  in  CommonweaUh  y.  McPUb^ 
Z  Gush.  181,  wherein  it  was  held  that  it  is  no  defense  to  an  indict- 
ment for  manslaughter  that  the  homicide  therein  alleged  appears 
bj  the  evidence  to  have  been  committed  with  malice  aforethought, 
and  was  therefore  murder.  Also  in  Bamelt  v.  People,  54  III.  325, 
in  reference  to  the  subsequent  trial  of  the  prisoner,  who  had  been 
convicted  of  manslaughter  upon  an  indictment  for  murder,  the 
court  say:  ^'  He  could  not  be  convicted  on  this  trial  for  murder, 
but  a  new  trial  having  been  granted  on  the  conviction  for  man- 
slaughter, he  might  be,  and  was,  properly  tried  again  for  the  latter 
named  crime.  And  although  the  proof  might  show  that  crime  was 
perpetrated  deliberately  and  with  malice,  still  after  such  acquittal 
the  conviction  could  only  be  for  the  lower  grade  of  crime." 

The  foregoing  conclusions  and  authorities  sufficiently  answer  the 
propositions  urged  in  behalf  of  the  petitioner,  that  had  a  demurrer 
been  filed  to  this  indictment  it  must  have  been  quashed  in  toto ; 
that  an  original  trial  for  manslaughter  could  not  be  had  thereon, 
and  that  if  the  prisoner  had  been  put  to  his  trial  for  the  minor 
offense,  and  the  evidence  disclosed  a  case  of  murder,  he  must  have 
been  discharged. 

The  proposition  that  the  prisoner  has  been  once  in  jeopardy,  and 
for  that  reason  could  not  be  put  upon  his  trial  for  manslaughter, 
is  equally  fallacious.  Counsel  say  if  the  indictment  would  support 
a  conviction  for  manslaughter  at  all  it  would  have  done  so  in  the 
first  instance,  and  not  being  convicted  of  this  crime  on  the  first 
trial,  he  cannot  be  put  in  jeopardy  of  it  again.  If  the  prisoner 
had  been  wholly  acquitted  there  would  be  force  in  this  assertion, 
but  the  fallacy  of  the  reasoning  is  exposed  by  the  authority  cited  in 
its  support,  viz. :  1  Whart.  Crim.  Law,  §  551. 

Mr.  Wharton  says:  **  The  rule  is  that  if  the  prisoner  could  have 
been  legally  convicted  on  the  first  indictment,  upon  any  evidence 
that  might  have  been  legally  adduced,  his  acquittal  on  that  indict- 
ment may  be  successfully  pleaded  to  a  second  indictment;  and  it  is 
immaterial  whether  the  proper  evidence  was  adduced  at  the  trial  of 
the  first  indictment  or  not" 

The  whole  section  proceeds  upon  the  supposition  that  the  pris- 
oner  has  been  acquitted  on  the  first  indictment.  The  fact  here  is 
otherwise.  The  prisoner  was  convicted,  and  the  judgment  was 
reversed  because  the  conviction  was  illegal. 

The  only  other  instance  mentioned  in  this  section  as  constituting 
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a  bar  to  farther  proceedings  is  where  there  has  been  a  conyiction 
on  a  defective  indictment,  followed  by  judgment  and  a  perform- 
ance of  the  sentence.  This  likewise  is  inapplicable  to  the  case  of 
the  petitioner. 

The  cases  of  Shepherd  y.  People^  25  N.  Y.  406,  and  the  Hartung 
case,  are  mainly  relied  upon  in  support  of  the  position  assumed, 
that  the  petitioner  cannot  be  subjected  to  another  trial,  but  mnst 
be  unconditionally  discharged  upon  this  writ.  We  agree  with  the 
attorney-general  and  assistant  counsel  for  the  State,  that  the  Har*- 
iung  case  may  be  clearly  distinguished  from  the  case  at  bar.  Eyery 
step  in  the  Hariung  case  from  its  inception  is  shown  to  haye  been 
regular  and  legal.  There  was  no  error  in  the  indictment,  yerdict 
or  judgment.  The  conyiction  and  judgment  were  in  all  respects 
yalid  when  had  and  pronounced.  The  judgment  was  reyersed 
because  the  legislature  had  subsequently  enacted  a  statute  which 
forbade  the  execution  of  the  death  sentence  that  had  been  pro^ 
nounced.  The  reyersal  of  the  judgment  therefore  was  not  based 
upon  error  in  any  of  the  proceedings  in  court,  but  upon  matter 
wholly  dehors  the  record.  When  it  is  considered  that  the  prisoner 
might  haye  been  executed  before  the  repeal  of  the  law,  the  cause  of 
the  reversal,  and  which  may  be  termed  an  accidental  circumstance, 
it  is  but  rational  to  say  that  he  was  once  in  jeopardy. 

But  it  is  asserted  that  the  Hartung  case  was  not  so  strong  for  an 
absolute  discharge  of  the  accused  as  this  case,  for  the  reason  that 
all  the  proceedings  there  were  legal,  whereas  eyery  step  in  this  case 
was  illegal,  except  the  indictment,  and  that,  say  counsel,  was  yalid 
when  found,  but  by  the  repeal  of  the  law  it  became  mere  waste  paper. 

These  conditions  are  eyidently  based  on  false  premises.  As  before 
stated,  the  indictment  was  not  invalidated,  as  a  pleading,  by  the 
repeal  of  the  law.  And  if  the  proceedings  attending  the  trial  wer^ 
80  grossly  illegal,  as  alleged,  how,  upon  reversal  of  the  judgment, 
they  would  constitute  a  bar  to  another  trial,  especially  in  view  of 
the  provisions  of  our  Constitution,  we  do  not  perceive.  The  admis- 
sion of  the  facts  assumed  would  seem  to  conclusively  establish  the 
converse  of  the  proposition. 

Sec.  18,  art  2  of  the  Constitution  provides  as  follows:  ♦  ♦  ♦ 
'^Nor  shall  any  person  be  twice  put  in  jeopardy  for  the  same 
o&nse.  If  the  jury  disagree,  or  if  the  judgment  be  arrested  after 
verdict,  or  if  the  judgment  be  reversed  for  error  in  law,  the  accused 
shall  not  be  deemed  to  have  been  in  jeopardy.'* 
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This  judgment  was  reversed  for  errors  of  law,  which  consisted  in  the 
trial,  conyiction  and  sentence  of  the  petitioner  for  murder,  whereas 
his  offense  under  the  law,  applicable  to  his  case  at  the  time  of  his 
indictment  and  conyiction,  was  manslaughter. 

The  case  of  Shepherd  v.  People,  supra,  does  not  seem  to  have 
involved  similar  constitutional  provisions. 

[Minor  matter  omitted.] 

Our  conclusion  is  that  the  imprisonment,  under  the  judgment 
oomplained  of,  is  illegal,  for  the  reason  that  the  judgment  of  the 
District  Court  is  not  meVely  erroneous,  but  void,  and  for  that  rea- 
son, and  because  of  the  non-observance  of  the  forms  of  law  in  the 
proceedings  of  the  District  Court,  the  petitioner  must  be  dis- 
charged from  the  penitentiary.  But  it  appearing  to  this  court  that 
he  stands  legally  indicted  of  a  felony,  the  order  will  be  that  the 
petitioner  be  discharged  from  the  penitentiary,  and  that  he  be 
remanded  to  the  custody  of  the  sheriff  of  Arapahoe  county. 

It  is  further  ordered  that  said  sheriff  admit  the  petitioner  to  bail 
upon  his  executing  a  bond  in  the  sum  of  $5,000,  with  sufficient 
sureties,  and  in  form  and  condition  as  required  by  the  Habeas  Cor- 
pus Act,  said  bond  to  be  approved  by  the  sheriff  of  Arapahoe 
<K>unty. 
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states  the  case.    The  plaintiff  had  judgment  below. 
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IIelm,  J.  This  is  a  civil  action,  brought  to  recover  damages  for 
malicious  prosecution  and  false  imprisonment.  Plaintiff  procured 
u  verdict,  and  judgment  was  duly  entered  thereon.  Defendant 
prosecutes  this  apiieal  and  assigns  in  support  thereof  numerous 
-errors.  The  most  important  of  these  assignments  is  one  which  re- 
lates to  the  measure  of  damages  adopted  in  the  coui*t  below. 

Upon  this  subject  the  following  instruction  was  there  given: 
*^  That  the  measure  of  damages  in  an  action  for  malicious  prosecu- 
tion is  not  conjBned  alone  to  actual  pecuniary  loss  sustained  by 
Teason  thereof;  but  if  it  is  believed,  from  the  evidence,  that  the 
arrest  and  imprisonment  stated  in  the  complaint  were  without 
probable  cause,  then  the  jury  may  award  damages  to  plaintiff  to 
indemnify  him  for  the  peril  occasioned  to  him  in  regard  to  personal 
liberty,  for  injury  to  his  person,  liberty,  feelings  and  reputation, 
-and  as  a  punishment  to  defendant  in  such  further  sum  as  they 
shall  deem  just.'' 

By  the  assignment  of  error  and  argument  challenging  the  correct* 
ness  of  this  instruction,  we  are  called  upon  to  consider  the  follow- 
ing question,  viz. :  Can  damages,  as  a  punishment,  be  recovered 
in  cases  like  this? 

The  rule  allowing,  under  certain  circumstances,  in  civil  actions 
based  upon  torts,  exemplary,  punitive  or  vindictive  damages,  for  the 
purpose  of  punishing  the  defendant,  has  taken  deep  root  in  the  law. 
It  has  the  sanction  of  learned  courts  and  law  writers,  among  the 
latter  Hr.  Sedgwick;  and  its  abrogation  should  be  favored  only  upon 
the  most  weighty  consideration.  But  we  find  denying  its  correctness. 
Professor  Oreenleaf  and  several  courts  of  the  highest  respectability. 

As  we  shall  presently  see,  the  question  is  not  conclusively  re$ 
judicata  in  Colorado.  We  therefore  feel  at  liberty  to  inquire  into 
the  reasons  urged  against  the  doctrine. 

Were  this  subject  now  presented  to  the  various  courts  of  the 
-country  for  the  first  time,  we  have  little  doubt  as  to  what  the  ver- 
dict would  be;  the  propriety  of  adhering  exclusively  to  the  rule  of 
compensation  appears,  upon  careful  investigation,  with  striking 
clearness.  But  many  of  the  courts,  like  that  of  Wisconsin,  while 
•expressing  strong  disapprobation  of  the  doctrine  '^  inherited,''  and 
declaring  it  '^  a  sin  against  sound  judicial  principle,"  feel  con- 
strained to  preserve  it,  on  account  of  precedent  in  their  respective 
fitates,  and  the  '^  current  of  authority  elsewhere."  Broton  y. 
Surineford,  44  Wis.  282. 
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Perhaps  the  most  impressive  objection  to  allowing  damages  as  a 
punishment  in  cases  like  the  one  at  bar  is  that  which  relates  to 
dnal  prosecution  for  a  single  tort.  Oar  State  Oonstitution  declanas 
that  no  one  shall  be  twice  put  in  jeopardy  for  the  same  offense.  A 
second  criminal  prosecution  for  the  same  act  after  acquittal,  or 
conviction  and  punishment  therefor,  is  something  which  no  English 
or  American  lawyer  would  defend  for  a  moment.  But  here  is  an 
instance  where  practically  this  wrong  is  inflicted.  The  fine  awarded 
as  a  punishment  in  the  civil  action  does  not  prevent  indictment 
and  prosecution  in  a  criminal  court.  On  the  other  hand,  it  has 
been  held  that  evidence  of  punishment  in  a  criminal  suit  is  not  ad- 
missible even  in  mitigation  of  exemplary  damages  in  a  civil  action. 
Cook  V.  miis,  6  Hill,  466;  Edwards  v.  LeaviU,  46  Vt.  126. 

Courts  attelnpt  to  explain  away  the  apparent  conflict  with  the 
constitutional  inhibition  above  mentioned;  they  say  that  the  lan- 
guage there  used  refers  exclusively  to  criminal  procedure  and  can- 
not include  civil  actions.  Broion  v.  Swinsford,  supra.  But  this 
position  amounts  to  a  complete  surrender  of  the  evident  spirit  and 
intent  of  that  instrument.  When  the  convention  framed,  and 
when  the  people  adopted  the  Constitution,  both  understood  the  pur- 
pose of  this  clause  to  be  the  prevention  of  double  prosecutions  for 
the  same  offense.  Yet  under  the  rule  allowing  exemplary  damages, 
not  only  may  two  prosecutions,  but  also  two  convictions  and 
punishments,  be  had.  What  difference  does  it  make  to  the  accused, 
so  far  as  this  question  is  concerned,  that  one  prosecution  takes  the 
form  of  a  civil  action,  in  which  he  is  called  defendant?  He  is 
practically  harassed  with  two  prosecutions  and  subjected  to  two 
convictions;  while  no  hypothesis,  however  ingenious,  can  cloud  in 
his  mind  the  palpable  fact  that  for  the  same  tort  he  suffers  twQ 
punishments. 

An  effort  has  been  made  to  mitigate-  the  undeniable  hardship  and 
injustice  by  declaring  that  juries  in  the  second  prosecution,  whether 
it  be  civil  or  criminal  in  form,  may  consider  the  punishment 
already  inflicted.  But  both  reason  and  authority  conclusively  show 
that  this  proposition  is  illusory;  that  the  application  of  such  a  rule 
is  impracticable;  and  that  the  attempt  to  apply  it,  while  producing 
confusion,  would  not  effectively  accomplish  the  purpose  intended. 

A  second  weighty  objection  to  the  rule  under  discussion  relates 
to  procedure.  It  is  doubtful  if  another  instance  can  be  found 
within  the  whole  range  of  English  or  American  jurisprudence. 
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where  the  distinctions  between  civil  and  criminal  procedure  are  so 
completely  ignored.  Plaintiff  sues  for  damages  arising  from  the 
injary  done  to  himself.  His  complaint  or  declaration  is  framed 
with  a  view  to  compensation  for  a  purely  private  wrong;  it  need 
not  be  under  oath,  and  does  not  inform  defendant  that  he  is  to  be 
tried  for  a  public  offense.  The  summons  makes  no  mention  of 
puniahment;  it  simply  commands  defendant  to  appear  and  answer 
in  damages  for  the  private  injury  inflicted  upon  plaintiff.  When 
the  cause  is  called  for  trial,  no  issue  upon  a  public  criminal  charge 
18  fairly  presented  by  the  pleadings. 

A  trial  and  conviction  are  had,  and  punishment  by  fine  is  in- 
flicted, without  indictment  or  sworn  information. 

The  rules  of  evidence  peculiarly  applicable  in  criminal  prosecu- 
tions are  rejected. 

The  doctrine  of  reasonable  doubt  is  replaced  by  the  rule  control- 
ling in  civil  actions,  and  a  mere  preponderance  in  the  weight  of 
testimony  warrants  conviction;  defendant  is  compelled  to  testify 
against  himself,  and  such  forced  testimony  may  produce  the  ver- 
dict under  which  he  is  punished;  depositions  may  be  read  against 
him,  and  thus  the  right  of  meeting  adverse  witnesses  face  to  face 
be  denied. 

The  law  flxes  a  maximum  punishment  for  criminal  offenses,  and  in 
this  State  the  presiding  judge  determines  the  extent  thereof,  where 
a  discretion  is  given;  but  under  the  rule  we  are  considering,  the 
jury  are  entirely  free  from  control,  except  through  the  court's 
power — always  unwillingly  exercised — to  set  aside  the  verdict;  they 
may,  for  an  offense  which  is  punishable  under  criminal  statutes 
by  $100  fine  at  most,  award  as  a  punishment  many  times  that 
sum. 

And  finally,  when  the  defendant  has  been  punished  in  the  civil 
action,  he  is  denied  the  privilege  of  pleading  such  expiation  in  bar 
of  a  criminal  prosecution  for  the  same  offense.  He  can  hope  for 
no  executive  clemency  in  the  civil  suit;  and  if  imprisoned  upon  the 
second  conviction,  under  the  authorities,  hdbeas  corpus  does  not 
lie  to  aid  him. 

The  incongruities  of  this  proceeding  are  not  confined  to  the 
criminal  branch  of  the  law.  Oivil  actions  are  instituted  for  the  pur- 
pose of  redressing  private  wrongs;  it  is  the  aim  of  civil  jurispru- 
dence to  mete  out  as  nearly  exact  justice  as  possible,  between  con- 
tending litigants;  there  ought  to  be  no  disposition  to  take  from 
Vol.  XLIX  —  47 
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the  defendant  or  give  to  the  plaintiff  more  than  equity  and  justice 
require. 

Yet  under  this  rule  of  damages  these  principles  are  forgotten, 
and  judicial  machinery  is  used  for  the  arowed  purpose  of  giving 
plaintiff  that  to  which  he  has  no  shadow  of  right  He  recovers 
full  compensation  for  the  injury  to  his  person  or  property;  for  all 
direct  and  proximate  losses  occasioned  by  the  tort;  for  the  physical 
pain,  if  any,  inflicted;  for  his  mental  agony,  lacerated  feelings, 
wounded  sensibilities;  and  then  in  addition  to  the  foregoing,  he  is 
allowed  damages,  which  are  awarded  as  a  punishment  of  defendant 
and  example  to  others.  Who  will  undertake  to  give  a  valid  reason 
why  plaintiff,  after  being  fully  paid  for  all  the  injury  inflicted  upon 
his  property,  body,  reputation  and  feelings,  should  still  be  oom- 
pensated,  above  and  beyond,  for  a  wrong  committed  against  the 
public  at  large?  The  idea  is  inconsistent  with  sound  legal  princi- 
ples, and  should  never  have  found  a  lodgment  in  the  law. 

The  reflecting  lawyer  is  naturally  curious  to  account  for  this 
''heresy''  or  ''deformity,"  as  it  has  been  termed.  Able  and 
searching  investigations,  made  by  both  jurist  and  writer,  disclose 
the  following  facts  concerning  it,  viz. :  That  it  was  entirely  un- 
knewn  to  the  civil  law;  that  it  never  obtained  a  foothold  in  Scot- 
land; that  it  finds  no  real  sanction  in  the  writings  of  Blackstone, 
Hammond,  Gomyns  or  Butherforth;  that  it  was  not  recognised  in 
the  earlier  English  cases;  that  the  Supreme  Courts  of  New  Hamp. 
shire,  Massachusetts,  Indiana^  Iowa,  Nebraska,  Michigan  and 
Georgia  have  rejected  it  in  whole  or  in  part;  that  of  late  other 
States  have  falteringly  retained  it  because  "  committed  "  so  to  do; 
that  a  few  years  ago  it  was  correctly  said,  "  At  last  accounts  the 
Gourt  of  Queen's  Bench  was  still  sitting  hopelessly  involved  in  the 
meshes  of  what  Mr.  Justice  Quain  declared  to  be  '  utterly  incon- 
sistent propositions.' "  And  that  the  rule  is  comparatively  modem, 
resulting,  in  all  probability,  from  a  misconception  of  impassioned 
language  and  inaccurate  expressions  used  by  judges  in  some  of  the 
earlier  English  cases. 

See  Professor  Oreenleaf's  response  to  Mr.  Sedgwick's  criticism  of 
the  former's  views  on  this  subject,  2  Oreenl.  Ev.  235  ei  s$q.  ; 
also  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Foster,  in 
Fay  V.  Parker y  53  N.  H.  342;  s.  c,  16  Am.  Bep.  270;  and  other 
authorities  cited  at  the  end  of  this  discussion. 

Mr.  Parsons,*  while  with  evident  reluctance  sanctioning  the  rule, 
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makes  the  following  declaration:  '  ^*  We  cannot  believe  that  it  was 
ever  a  principle  of  the  ancient  and  genuine  common  law  that  dam- ' 
ages  shoold  be  punishment,  or  that  the  civil  remedy  for  the  wrong 
done  should  be  punitive  to  the  wrong-doer  as  well  as  compensative 
to  the  sufTerer."    3  Pars.  Cont  (6th  ed.)  171. 

The  words  **  smart  money/'  and  also  the  following  adjectives, ' 
have  been  used  to  designate  this  class  of  damages;  speculative,  im- ' 
aginary,  presumptive,  exemplary,  vindictive  and  punitive  or  pu^ 
nitory.     The  literal  meaning  of  all  but  the  last  three  is  easily  re- ' 
concilable  with  the  idea  of  compensation;  they  were  so  used  in  the  ' 
first  place;  and  even  as  to  the  excepted  ones,  there  are  many  cases 
wherein  it  is  evident  they  were  employed  without  any  intentional ' 
reference  to  punishment.    These  words  all  came  into  use  through 
the  beneficent  design  of  courts  to  distinguish  between  private 
wrongs  with,  and  those  without  an  evil  intent,  and  to  extend  the 
right  of  recovery,  in  the  former  case,  to  injuries  excluded  from 
computation  in  the  latter. 

Mr.  Justice  Fosteb  concludes  a  discussion  of  the  expression  ' 
smart  money,  as  used  by  Orotius  and  jurists  contemporary  with 
that  author,  in  the  following  language:     ''  It  is  interesting,  as  well , 
as  instructive,  to  observe  that  one  hundred  and  twenty  years  ago  , 
the  term  smart  money  was  employed  in  a  manner  entirely  different 
from  the  modem  signification  which  it  has  obtained,  being  then  [ 
used  as  indicating  compensation  for  the  smarts  of  the  injured  per- 
son, and  not  as  now,  money  required  by  way  of  punishment,  and  to 
make  the  wrong-doer  smart."    Fay  v.  Parker,  supra. 

So  long  as  the  jury  are  considering  the  material  pecuniary  in-  . 
juiy,  direct  or  approximate,  shown  by  the  evidence,   and  the 
physical  pain,  their  inquiry  relates  to  what  are  termed  actual  dam- ; 
ages;  but  when  authorized  by  a  vicious  intent  of  the  wrong-doer,  ,' 
they  turn  to  the  realm  of  mental  anguish,  public  indignity,  wounded 
sensibility,  etc,  the  damages  awarded  may  more  appropriately  be 
described  as  presumptive,  speculative,  or  imaginary.     The  injury 
in  the  latter  case  is  no  less  actual  or  real  than  in  the  former,  but  it 
is  less  tangible;  compensation  therefor  is  more  a  matter  of  judg- 
ment, less  a  result  of  computation, 

A  misapprehension  seem3  sometimes  to  exist  as  to  the  word  com- 
pensatory, when  used  in  this  connection.  Under  the  rule  limiting 
them  to  compensatory  damages,  juries  will,  with  proper  instruc- 
tions, recognize  abroad  distinction  between  a  tort  unaccompanied 
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by  malice,  or  circamatanoes  of  aggravation  or  disgrace,  and  one 
producing  equal  direct  pecuniary  damage  where  either  of  these 
conditions  exist  In  the  former  case  they  consider  only  the  actual 
injury  to  the  person  or  property,  including  expenses,  loss  of  time, 
bodily  suffering,  etc.,  occasioned  by  the  wrongful  act;  in  the  latter, 
they  allow  such  additional  sum  as  in  their  judgment  is  warranted 
by  the  circumstances  of  contumely,  anguish  or  oppression;  but  in 
both  instances  the  damages  are  awarded  as  compensation;  the  ad- 
ditional sum  is  giyen  to  the  individual  as  a  recompense  for  the 
mental  suffering,  or  wounded  sensibilities,  etc.,  as  the  case  may  be. 
It  often  happens  that  this  constitutes  the  principal  element  of  the 
recovery. 

If  upon  a  crowded  thoroughfare  one  maliciously  assaults  me 
with  blows  and  epithets,  $5  may  fully  compensate  the  injury  in- 
flicted to  my  person  and  clothing;  but  $500  may  be  utterly  inade- 
quate to  requite  the  sense  of  insult,  the  personal  indignity,  the 
public  disgrace  and  humiliation.  The  extra  $500  exacted  may 
operate  indirectly  as  a  punishment;  it  may  constitute  an  example 
to  others,  and  also  deter  my  assailant  himself  from  repetitions  of 
the  offense  in  future;  in  law,  however,  it  is  simply  compensation 
for  the  private  wrong;  a  kind  of  indemnity  which  probably  no 
court  has  ever  refused  to  allow,  when  warranted  by  the  circum- 
stances. 

But  under  the  doctrine  of  exemplary  damages,  as  announced  by 
the  instruction  given  in  this  case,  the  jury  are  not  required  to  stop 
with  the  t5  for  material  injury,  and  $500  for  lacerated  feelings. 
They  may  turn  to  the  domain  of  criminal  kw,  and  consider  the 
public  wrong;  and  they  may  add  $1,000  more  as  a  punishment  to 
my  assailant.  The  aiTangement  is  highly  satisfactory  to  me,  since 
I  have  the  pleasure  of  pocketing  the  additional  thousand  dollars  to 
which  I  am  not  entitled.  But  as  we  have  already  seen,  it  hardly 
comports  with  correct  legal  principles. 

The  case  at  bar  furnishes  a  good  illustration  of  the  doctrine  under 
discussion.  The  jury  are  told  that  if  they  find  certain  facts  to  ex- 
ist, they  may  award  damages  to  plaintiff  for, 

1st.  The  actual  pecuniary  loss  sustained. 

2d.  The  peril  occasioned  in  regard  to  personal  liberty. 

3d.  The  injury  to  his  person  and  liberty. 

,4th.  The  injury  to  his  feelings  and  reputation. 

5th.  The  punishment  of  defendant. 
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The  first  four  items  comprise  all  the  injuries  for  which  plaintiff 
ought  to  recover;  they  all  rest  upon  the  theory  of  compensation  for 
the  private  wrong,  and  are  therefore  in  perfect  harmony  with  the 
principles  and  procedure  in  civil  actions;  they  furnish  ample  ground 
for  discrimination  by  the  jury,  should  they  find  the  prosecution 
and  imprisonment  to  have  been  malicious.  Why  not  remit  the 
punishment  of  defendant  to  a  criminal  forum P 

The  jury  rendered  a  verdict  for  12,780.  How  much  of  this  sum 
was  given  as  a  punishment?  Perhaps  11,000,  perhaps  more;  yet 
xmder  our  Criminal  Code,  $500  would  have  been  the  maximum. 
When  defendant  is  on  trial  in  the  criminal  court,  he  cannot  plead 
in  bar  payment  of  this  penalty;  he  must,  if  convicted,  discharge 
the  additional  fine  assessed,  or  go  to  jail,  if  such  be  the  sentence. 
Whatever  may  be  the  technical  distinctions,  he  is  in  fact  twice 
prosecuted,  twice  convicted  and  twice  punished  for  the  same  of- 
fense; and  one  of  these  prosecutions,  convictions  and  punishments 
is  had  without  any  regard  for  the  leading  principles  obtaining  in 
criminal  procedure. 

Concerning  defendant's  liability  to  indictment  for  false  imprison- 
ment under  our  statute,  see  Shmer  v.  Pecpky  25  IlL  70. 

We  are  not  prepared  to  say  with  Mr.  Field,  that  the  controversy 
of  the  books  about  compensatory  and  exemplary  damages  ^'  is  one 
which  relates  more  to  the  use  of  terms  than  to  practical  results,^' 
Field  Dam.,  g  73;  nor  with  Judge  Oole  of  Iowa — for  whose 
legal  acumen  and  views  we  entertain  profound  respect  —  that  the 
difference  on  this  subject  between  Prol  Oreenleaf  and  Mr.  Sedg- 
wick may  be  only  a  ''  controversy  as  to  the  terminology  of  the  law, 
rather  than  as  to  the  extent  of  the  right  of  recovery,  or  the  real 
measure  of  damages." 

These  remarks  must  be  based  upon  the  supposition  that  the  jury 
would  award  as  heavy  damages  under  the  liberal  rule  of  compensa- 
tion above  stated  as  they  would  with  the  added  element  of  punish* 
ment;  a  conjecture  which  it  seems  to  us  is  hardly  defensible  from 
a  legal  standpoint.  We  deem  no  further  argument  necessary  to 
show  that  the  question  is  one  of  weighty  importance.  That  it 
affects  the  fundamental  distinctions  between  civil  and  criminal 
procedure;  that  it  bears  directly  upon  the  legal  rights,  and  in 
many  cases  also  upon  the  constitutional  rights,  of  the  citizen. 

In  some  of  the  States  courts  distinguish  between  cases  where 
the  tort  is  punishable  as  a  crime,  and  those  where  it  is  malicioua 
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but  not  80  punished,  exemplary  damages  being  denied  in  the 
former,  but  allowed  in  the  latter.  See  Sutherland  Dam.  738,  and 
cases  cited. 

This  distinction  rests  upon  the  constitutional  and  humane  ob- 
jections to  dual  prosecutions  and  punishments  for  the  same  offense; 
but  grave  doubts  may  justly  exist  as  to  the  wisdom  of  preserv- 
ing it. 

The  impropriety  of  judicially  recognizing  as  criminal  that  which 
is  not  so  by  statute  or  at  common  law;  the  incongruity  and  con- 
fusion arising  from  trial  and  punishment  under  the  rules  of  evi- 
dencCy  pleading  and  practice  controlling  in  civil  actions;  the  in- 
justice of  denying  defendant  the  benefit  of  principles  and  proced- 
ure maintained  in  criminal  prosecutions;  the  manifest  inequity  of 
awarding  plaintiff  something  to  which  he  is  not  entitled — these 
and  other  considerations  may  prove  so  powerful  as  ultimately  to 
undermine  everywhere  the  distinction  above-mentioned. 

It  may  in  the  end  be  considered  safer  and  better,  in  all  cases,  to 
keep  the  two  forums  separate  and  distinct;  to  let  the  public  protect 
itself  through  legislation  and  the  principles  of  the  common  law. 
It  is  not  unlikely  that  courts  will  in  the  course  of  time  generally 
condemn  the  practice  of  blending  the  interests  of  the  individual 
with  those  of  society,  and  using  a  purely  private  action  to  redress  a 
public  wrong. 

The  most  difficult  cases  in  which  to  exclude  the  rule  of  damages 
as  a  punishment  are  those  where  its  application  rests  upon  gross 
negligence,  and  where  no  criminal  prosecution  can  be  sustained; 
there  is  often  a  feeling  that  complete  justice  cannot  be  done  with- 
out punitive  satisfaction.  But  those  courts  which  adhere  to  the 
doctrine  of  exemplary  damages  in  general  are  by  no  means  unani- 
mous in  applying  it  to  this  class  of  cases;  and  when  so  applied, 
the  most  guM*ded  language  is  used,  and  the  most  careful  limita- 
tions are  imposed;  it  is  said  that  the  negligence  must  be  '^flagrant 
and  culpable;"  so  much  so  that  malice  may  '^  well  be  inferred  or 
imputed  to  defendant."    Field  Dam.,  g  84,  and  cases  cited. 

Why  may  not  even  this  class  of  cases  be  safely  limited  to  the 
rule  of  compensation?  Is  not  this  doctrine,  as  above  explained 
sufficient  to  meet  all  the  reasonable  demands  of  justice  ? 

But  it  is  sufficient  for  us  to  say  that,  in  the  case  at  bar,  the  ob- 
jections to  double  prosecutions  and  punishments  for  the  same 
offense  are  decisive. 
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Ab  already  suggested^  the  distinction  aboye  considered  is  not 
merely  yerbal.  It  makes  but  little  difference  what  adjective  or  ex- 
pression is  used  to  designate  the  damages  beyond  those  termed 
actual  which  may  be  awarded  by  the  jury  for  injury,  to  the  feel- 
ings when  the  wrong  is  accompanied  by  malice,  provided  the 
instructions  clearly  indicate  the  proper  limitation.  But  it  is  be- 
lieved safer  not  to  employ  the  words  exemplary,  vindictive,  puni- 
tory, or  either  of  them,  as  there  is  danger  of  misapprehension 
growing  out  of  their  literal  meaning,  notwithstanding  the  accom- 
panying explanations  of  the  court. 

It  has  been  with  no  little  reluctance  that  we  have  arrived  at  the 
foregoing  conclusion  as  to  the  doctrine  of  punitive  or  exemplary 
damages.  The  persuasive  reasons  and  strong  array  of  authorities 
in  support  of  the  rule,  the  corresponding  convictions  of  a  large 
part  of  the  bench  and  bar  of  the  State,  and  the  confusion  that  may 
exist  for  a  time,  have  impelled  us  to  the  most  careful  and  conserv- 
ative deliberation.  But  we  feel  that  the  doctrine  of  compensation 
as  explained  is  more  in  consonance  with  the  reason,  the  logic,  the 
science  of  the  law  ;  that  it  is  more  in  harmony  with  the  dic- 
tates of  equity  and  justice,  and  that  the  tendency  of  the  courts 
and  writers  is  favorable  to  its  exclusive  adoption,  more  correctly 
speaking,  re-adoption.  We  deem  it  wiser  to  accept  and  declare  the 
rule  now  than  to  resist  for  a  time  and  ultimately  be  compelled  to 
do  EO,  when  the  confusion  produced  would  be  tenfold  greater  than 
at  present  is  possible. 

Upon  the  subjects  embraced  by  the  foregoing  discussion,  see  the 
foUowing  authorities  supporting  or  opposing  the  views  adopted 
in  this  opinion.  2  Oreenl.  Ev.  (13th  ed.),  text,  notes  and  cases,  p. 
235  et  seq.;  1  Sutherland  Dam.,  text,  notes  and  cases,  p.  716  et  aeq,; 
Field  Dam.,  text  notes  and  cases,  p.  64  et  seq. ;  Sedg.  Dam.  (6th 
ed.),  text,  notes  and  cases,  p.  552  etseq,;  3  Pars.  Cont.,  text,  notes 
and  cases,  p.  *  169  et  seq.;  Fay  v.  Parker^  53  N.  H.  342;  s.  c,  16 
Am.  Bep.  270. 

Several  cases  decided  by  this  court  refer  directly  or  indirectly  to 
the  subject  of  exemplary  damages,  viz. :  Kinney  v.  Williams,  1 
CoL  191;  Naehtrieb  v.  Stoner,  id.  423;  K.  P.  R'y  Co.  v.  Miller,  2 
id.  442;  Western  Union  Tel  Co.  v.  Eyser,  id.  141;  K  P.  R'y  Co.  v. 
Lundin,  Adrn!r^  3  id.  94;  Wall  v.  Camerony  6  id.  275. 

In  none  of  these  cases  does  there  appear  to  have  been  a  serious 
contest  upon  this  subject  by  counsel.      It  is  not  considered  at  any 
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length  or  fairlj  adjudicated  in  either  of  the  opinions,  though  thej 
contain  remarks  which  seem  to  recognize  the  doctrine.  In  fire  <^ 
the  cases  the  judgments  below  were  reversed — four  by  this  court 
and  one  by  the  Supreme  Court  of  the  United  States;  and  with  a 
single  exception  the  principal  ground  of  reversal  was  error  in  sub- 
mitting at  all  to  the  jury  this  branch  of  the  measure  of  damages. 
Therefore  for  this  reason  in  four  of  those  cases  it  was  not  neces- 
sary to  determine  the  question,  since  if  the  rule  were  held  to  exist, 
it  had  no  application.  In  one  of  the  remaining  two,  the  reference 
to  this  class  of  damages  was  a  casual  remark  by  the  judge  who 
wrote  the  opinion,  not  necessarily  required  by  any  thing  in  the 
record.  While  in  the  sixth,  the  instruction  considered,  simply  told 
the  jury  that  if  malice  existed,  they  were  ''  not  restricted  to  the 
mere  corporeal  injury  of  the  party, '''which  is  in  perfect  keeping 
with  the  rule  of  compensation  above  announced. 

But  if  it  can  be  truthfully  claimed  that  the  views  herein  ex- 
pressed are  not  in  harmony  with  those  cases  or  either  of  them,  we 
feel  constrained  to  hold,  that  to  the  extent  of  suoh  conflict^  thoae 
opinions  should  be  modified. 

[Omitting  other  matters.  ] 
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Bdwa&ds  t.  Goxxonwbalih. 

Pmrian — €g^  a»  to  seeand  nfienm, 

WhMi  an  ■ddltkmal  puniBhnient  is  preseribed  for  a  aeoond  offsBaa,  paidoa  of 
the  fixat  offenae  takea  awaj  the  right  to  inflict  it. 

nONVIGTION  of  felony.     The  opinion  states  the  case. 

Omrg^  Bryan,  for  prisoners. 

F.  8.  Blair,  attorney-general,  for  Commonwealth. 

hnwis,  P.  The  statute  provides  that  when  a  person  is  conyicted 
of  an  offense  and  sentenced  to  confinement  therefor  in  the  peniten- 
tiary, and  it  appears  in  the  manner  prescribed  that  he  has  before 
been  sentenced  in  the  United  States  to  a  like  punishment,  a  term 
of  fiye  years'  confinement  shall  be  added  to  the  term  for  which  he 
is  or  wonld  be  otherwise  sentenced.  Code  1873,  ch.  195,  §  25  ; 
Acts  of  Assembly  1877-78,  p.  315,  §  25. 

At  the  March  term,  1883,  of  the  Corporation  Court  of  the  town  of 
DanTille,  the  plaintiff  in  error  was  convicted  of  a  felony,  and 
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sentenced  to  imprisonment  therefor  in  the  penitentiary.  On  the 
6th  day  of  July  following,  nnder  the  provisions  of  chapter  208  of 
the  Code  (now  Acts  of  Assembly  1877-78,  p.  371)  he  was  arraigned 
in  the  Gircnit  Oonrt  of  the  city  of  Richmond,  upon  an  information 
filed  by  the  attorney  for  the  Commonwealth,  alleging  that  he  had 
been  convicted  of  a  felony  in  the  said  Corporation  Conrt  on  the  9th 
day  of  March,  1881,  and  sentenced  therefor  to  imprisonment  in  the 
penitentiary.  The  information  was  filed  npon  information  given 
to  the  said  Circnit  Court  by  the  superintendent  of  the  penitentiaiy, 
in  whose  custody  the  accused  then  was  in  pursuance  of  the  sentence 
pronounced  by  the  said  Corporation  Court  at  its  March  term,  1883. 
The  accused,  upon  his  arraignment,  pleaded  in  bar  of  the  proceed- 
ings a  f uU  pardon  of  the  governor  for  the  first  offense,  which  was 
granted  on  the  25th  day  of  April,  1882.  The  attorney  for  the 
Commonwealth  demurred  to  the  plea,  and  the  demurrer  was  sub- 
tained,  and  the  accused  afterward  sentenced  to  undergo  a  further 
confinement  in  the  penitentiary  for  the  term  of  five  years,  com- 
mencing from  the  expiration  of  the  term  of  confinement  he  was 
then  undergoing. 

The  single  question  now  to  be  determined  relates  to  the  operation 
and  effect  of  the  pardon  relied  on. 

A  pardon  is  defined  to  be  a  remission  of  guilt.  Its  effect,  under 
the  English  law,  is  thus  stated  by  Hawkins  in  his  Pleas  of  the 
Crown  :  ^'  The  pardon  of  a  treason  or  felony,  even  after  a  convic^ 
tion  or  attainder,  does  so  far  clear  the  party  from  the  infamy  of  all 
other  consequences  of  his  crime  that  he  may  not  only  have  an 
action  for  a  scandal  in  calling  him  traitor  or  felon  after  the  time 
of  the  pardon,  but  may  also  be  a  good  witness  notwithstanding  the 
attainder  or  conviction  ;  because  the  pardon  makes  him,  as  it  were, 
a  new  man." 

In  the  early  case  of  Ouddington  v.  Wiltrina,  Hob.  81,  the  plaint- 
iff brought  an  action  against  the  defendant  for  denouncing  him  aa 
a  thief.  The  defendant  pleaded  that  the  plaintiff  had  been  guilty 
of  stealing  six  sheep.  The  plaintiff  replied  that  after  the  felony, 
and  before  the  publication  of  the  objectionable  words,  he  had  been 
pardoned  by  a  general  pardon.  Upon  demurrer  the  replication  waa 
held  good.  The  whole  court  were  of  opinion  that  though  the  plaint- 
iff were  a  thief  once,  yet  the  effect  of  the  king's  pardon  was  not 
only  to  relieve  him  of  the  punishment  imposed,  but  to  dear  him 
of  the  crime  and  infamy. 
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Blackstone  says  the  effect  of  a  pardon  by  the  king  is  to  make  the 
offender  a  new  man,  to  acquit  him  of  all  corporal  penalties  and 
forfeitnres  annexed  to  the  offense  for  which  the  pardon  is  granted, 
and  to  give  him  a  new  credit  and  capacity. 

The  same  principles  apply  to  a  pajrdon  of  the  president  of  the 
United  States.  United  States  v.  Wihotiy  7  Pet.  150.  In  ex  parte 
Oarland,  4  Wall.  333,  the  Supreme  Court  held  that  the  petitioner, 
haying  received  a  fuU  pardon  for  all  offenses  by  him  committed 
arising  from  participation  in  the  rebellion,  was  relieyed  from  all 
penalties  and  disabilities  attached  to  the  commission  of  his  offense, 
and  was  placed  beyond  the  reach  of  punishment  so  far  as  that 
offense  was  concerned;  that  it  was  not  within  the  constitutional 
power  of  Congress  to  inflict  punishment  beyond  the  reach  of  ezecu* 
tive  clemency,  and  accordingly  that  he  could  not  be  excluded,  by 
reason  of  the  offense  for  which  he  had  been  pardoned,  from  con- 
tinning  in  the  enjoyment  of  the  right  previously  acquired  to  appear 
as  counsellor  and  attorney  in  that  court. 

In  deUvering  the  opinion  of  the  court,  Mr.  Justice  Fibld  said  : 
**  A  pardon  reaches  both  the  punishment  prescribed  for  the  offense 
and  the  guilt  of  the  offender,  and  when  the  pardon  is  full,  it  relieves 
the  punishment  and  blots  out  of  existence  the  guilt,  so  that  in  the 
eye  of  the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense.  If  granted  before  conviction,  it  prevents  any 
of  the  penalties  and  disabilities  consequent  upon  conviction  from 
attaching ;  if  granted  after  conviction,  it  removes  the  penalties  and 
diaabilitiesy  and  restores  him  to  all  his  civil  rights  —  it  makes  him, 
as  it  were,  a  new  man,  and  gives  him  a  new  credit  and  capacity. 
There  is  only  this  limitation  to  its  operation  :  it  does  not  restore 
offices  forfeited,  or  property  or  interest  vested  in  others  in  con- 
sequence of  the  conviction  and  judgment"  And  the  same  learned 
judge,  in  delivering  the  opinion  of  the  court  in  the  later  case  of 
OarlisU  v.  United  States,  16  WalL  147,  said :  ''  There  has  been 
some  difference  of  opinion  among  the  members  of  the  court  as  to 
oases  covered  by  the  pardon  of  the  president,  but  there  has  been 
none  as  to  the  effect  and  operation  of  a  pardon  in  cases  where  it 
applies.  All  have  agreed  that  the  pardon  not  merely  releases  the 
offender  from  punishment  prescribed  for  the  offense,  but  that  it 
obliterates  in  legal  contemplation  the  offense  itself."  In  Oshom  v. 
Uniied  States,  91  IT.  S.  474,  the  court  say  :    ''It  is  of  the  very 
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essence  of  a  pardon  that  it  releases  the  offender  from  the  conse- 
quences of  his  ofFense.''  And  to  the  same  effect  are  all  the  aathori- 
ties. 

By  the  Constitution  of  Virginia,  the  goYemor  is  empowered  to 
grant  reprieves  and  pardons  after  conviction  except  when  the  pro- 
secution has  been  carried  on  by  the  house  of  delegates,  and  to 
remit  fines  and  penalties  in  such  cases  and  under  such  rules  and 
regulations  as  may  be  prescribed  by  law.  He  is  also  empowered  to 
remove  political  disabilities  consequent  upon  conviction  for 
offenses,  and  to  commute  capital  punishment.  Const. ,  art.  IV,  §  5* 

It  will  thus  be  seen  that  certain  restrictions  are  here  imposed  upon 
the  exercise  of  the  pardoning  power  which  are  not  found  in  the 
laws  of  England  or  of  the  United  States.  But  subject  to  these 
restrictions,  the  effect  of  the  governor's  pardon  must  be  determined 
by  the  same  rules  which  apply  to  a  pardon  by  the  British  crown  or 
by  the  president  of  the  United  States. 

By  the  pardon  in  question  therefore  the  plaintiff  in  error  was 
not  only  relieved  of  the  punishment  annexed  to  the  offense  for 
which  he  had  been  convicted,  but  of  all  penalties  and  consequences, 
except  political  disabilities,  growing  out  of  his  conviction  and 
sentence.  One  of  those  consequences  was  the  liability  to  which  it 
subjected  him  to  receive  the  additional  punishment  prescribed  by 
the  statute,  in  case  he  should  be  afterward  sentenced  to  the  peni- 
tentiary in  this  State.  And  that  additional  punishment  has  been 
imposed  in  this  case,  not  by  reason  of  the  sentence  for  the  second 
offense  alone,  but  in  consequence  of  that  sentence  and  the  sentence 
in  the  former  case.  Both  causes  must  exist  together  to  produce 
the  effect  contemplated  by  the  statute  ;  in  the  absence  of  either,  no 
case  is  made  for  the  imposition  of  the  additional  punishment  the 
statute  prescribes.  But  as  the  first  offense  was  in  legal  contem- 
plation blotted  out,  and  its  consequences  removed  by  the  pardon 
of  the  governor,  it  must  be  regarded,  for  the  purposes  of  this  case, 
as  though  it  had  never  been  committed.  It  follows  therefore 
that  the  judgment  of  the  Circuit  Court,  sustaining  the  demurrer 
to  the  prisoner's  plea,  is  erroneous  and  must  be  reversed. 

A  like  order  will  be  entered  in  the  case  of  Anderson  v.  Common' 

wealthy  in  which  the  same  question  is  involved,  and  was  heard 

this. 

Judgment  revereed. 
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BUIOH  T.  LUTEOV. 

A  female  infant  oonyeyed  her  land,  and  afterward  married  in  inf anqr.  On 
marriage  she  left  the  State.  She  came  of  age  in  1858.  In  1876  she  and  her 
husband  broaght  ejectment  for  the  land.  Meantime  she  had  been  absent 
and  silent,  and  the  grantee  had  made  improvements.    HM^  maintainable.* 

EJ  ECTMENT.    The  opinion  states  the  facts.    The  plaintiff  had 
judgment  below. 

H.  O.  Claug&ion,  Charles  B.  Stewart  and  L.  Marbunf,  for  plaint- 
iff in  error. 

S.  Burie,  for  defendants  in  error. 

.  HiNTON,  J.  This  is  an  action  of  ejectment  brought  by  the 
defendants  in  error,  Phillip  H.  Linton  and  Martha  A.  Linton,  his 
wife,  against  the  plaintiff  in  error,  John  T.  Birch,  in  the  Oircuit 
Court  of  the  county  of  Alexandria,  to  recover  sixteen  acres  of  land 
lying  in  said  county,  and  for  the  mesne  profits  accruing  during  the 
five  years  next  preceding  the  action. 

During  the  progress  of  the  trial  the  defendant  requested  the  court 
to  giye  four  instructions;  but  it  refused  to  do  so,  and  in  lieu  thereof 
gave  one  of  its  own;  and  this  action  of  the  court  constitutes  the  first 
ground  of  exception. 

The  refusal  of  the  court  to  set  aside  the  verdict  which  the 
jury  found  for  the  plaintiffs  constitutes  the  second  ground  of 
exception. 

The  evidence  was  not  conflicting,  and  the  court  has  certified  it 
as  being  the  facts  proved.  It  shows  that  on  the  9th  of  June,  1855, 
Robert  Birch  and  Mary,  his  wife,  conveyed  to  his  niece,  Martha  A. 
Birch,  the  lot  of  land  in  question,  and  that  on  the  8th  day  of  Sep- 
tember, 1857,  the  said  Martha  A.  Birch,  who  was  then  an  infant, 
conveyed  the  same  land  to  a  trustee  for  the  sole  and  separate  use  of 
her  stepmother,  Jane  G.  Birch,  with  poller  to  dispose  of  it  in  any 
manner  she  might  think  proper.  This  last  mentioned  deed  was 
recorded  on  the  9th  of  September,  1857,  and  on  the  next  day  this 
•  See  Goodnow  v.  JShnpire  Lumber  Co.  (81  Minn.  468),  47  Am.  Rep.  798. 
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infant,  Martha  A.  Birch,  married  her  present  husband  and 
co-plaintiffy  Phillip  H.  Linton,  and  went  with  him  to  the  State  of 
Maryland,,  where  they  have  resided  ever  since. 

On  the  11th  day  of  April,  1865^  Jane  C.  Birch,  her  trustee  and 
her  husband  uniting,  conyeyed  the  said  property  to  the  defendant. 
On  the  22d  of  April,  1858,  the  infant,  Martha  A.  Linton,  became 
of  age,  and  on  the  6th  of  September,  1875,  the  present  action  was 
commenced  by  herself  and  husband. 

That  the  conveyance  of  land  by  an  infant  is  Yoidable,  and  that 
he  may,  after  attaining  his  majority,  affirm  or  disaffirm  it,  is  now 
well  settled.  But  what  amounts  to  an  affirmance  or  a  disaffirm- 
ance by  an  infant  of  his  deed  seems  still  to  be  a  subject  of  dispute, 
as  to  which  there  is  a  considerable  conflict  of  authority.  The  pre- 
vailing opinion  however  seems  to  be  not  only  that  acts  which  would 
be  insufficient  to  avoid  a  deed  may  amount  to  an  affirmance  of  it, 
but  that  mere  silence,  for  any  length  of  time  less  than  the  statu- 
tory period,  which  would  bar  an  action  of  ejectment,  when  unac- 
companied by  some  act  of  a  confirmatory  nature,  will  not  suffice  for 
that  purpose.  Upon  this  point  the  Supreme  Court  of  the  United 
States,  in  a  late  case,  says:  **  The  preponderance  of  authority  is, 
that  in  deeds  executed  by  infants  mere  silence  or  inertness,  continned 
for  a  period  less  than  that  prescribed  by  the  statute  of  limitations, 
unless  accompanied  by  affirmative  acts,  manifesting  an  intention  to 
assent  to  the  conveyance,  will  not  bar  the  in&nt's  right  to  avoid  the 
deed."  Sims  v.  Everhardty  10:^  U.  S.  310.  And  to  the  same 
effect  is  the  statement  of  Mr.  Tyler,  an  author  of  acknowledged 
merit,  who  says:  ''That  by  the  authorities  in  this  country  it 
would  seem  ordinarily  that  a  conveyance  of  real  estate  by  an  infant 
may  be  disaffirmed  at  any  time,  so  long  as  an  action  of  ejectment  is 
not  barred  by  the  statute  of  limitations."  Tyler  Inf.  and  Cov.  70; 
Irvin  V.  Irvin,  9  Wall.  627;  DraMs  Lessees  v.  Ramsey ,  5  Ohio,  254; 
Jackson  v.  Carpenter,  11  Johns.  539;  WaUaee  v.  Latham,  52  Miss. 
293;  Wilson  v.  Branch,  77  Ya.  65.  Accepting  this  as  the  true 
exposition  of  the  law  on  this  subject,  we  come  now  to  consider  both 
the  instruction  which  was  given  and  those  which  were  refused  by 
the  court. 

[Omitting  other  points.] 

By  the  third  instruction  the  court  was  asked  to  charge  the  jury 
that  if  the  plaintiff,  after  Martha  A.  Linton  became  dt  age,  permit- 
ted the  defendant  to  expend  large  sums  of  money  m  the  improve- 
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ment  of  the  land,  without  notifying  him  of  their  claims  they  cannot 
recover. 

By  the  fourth  instruction  the  court  was  asked  io  instruct  the 
jury  that  if  they  believed  that  Martha  A.  Linton  had  not  disavowed 
the  deed,  but  allowed  the  grantees  therein  and  the  defendants  to 
hold  possession  of  the  land  and  to  expend  money  and  labor  thereon, 
in  permanent  improvements,  they  should  find  for  the  defend- 
ant. The  first  of  these  two  instructions,  in  effect,  affirms  the 
proposition  that  mere  silence  on  the  part  of  the  infant,  for  a  period 
short  of  the  statutory  limit,  within  which  an  action  of  ejectment 
may  be  brought,  will  bar  the  right  of  the  infant  to  recover.  Such 
however  as  we  have  before  seen,is  not  the  law;  and  this  instruction 
therefore  was  properly  refused.  As  to  the  fourth  instruction,  we 
have  only  to  say,  that  it  is  not  necessary  in  this  State  for  the  infant 
>o  do  more  than  bring  his  suit  within  the  proper  time;  that  is  all 
the  disavowal  of  his  deed  that  is  required  by  the  law  here.  See 
Bedinger  v.  Wharton,  27  Gratt.  870;  Mustard  v.  WoKlfard^s  Heirs, 
15  id.  329. 

Upon  the  merits  we  thmk  that  there  is  no  reason  for  the  com- 
plaint of  the  defendant  that  the  infant  stood  by  and  saw  improve- 
ments being  put  upon  this  property  without  giving  any  evidence  of 
disavowal.  On  the  contrary,  the  facts  clearly  establish  that  the 
infant,  within  two  days  after  her  conveyance  was  made,  left  the 
neighborhood  and  went  to  another  State  to  reside,  and  has  never 
been  in  that  vicinity  but  once  since,  and  then  only  for  a  brief  per- 
iod. And  as  to  the  alleged  improvements,  it  is  equally  clear  that 
they  were  only  such  as  were  incident  to  the  cultivation  of  the  land, 
the  profits  of  which  the  defendant  has  enjoyed.  Upon  the  whole, 
we  are  of  opinion  that  the  judgment  appealed  from  is  right,  and 
must  be  affirmed. 

Judgment  affirmsd. 
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MavTAeuB  v.  Allah's  EnouroBS. 

(l8Tm.M.) 
Hie  teslaloi^s  knowledge  of  the  eoatenteof  the  will  maj  be  shown  Ivf  elvevBi- 


A  will  is  not  invalidsied  by  the  ftvsts  that  it  was  diawnby  aeonlldentialfiland 
of  the  testator  and  that  his  wife  was  a  beneficiaiy. 

ACTION  to  annul  a  will     The  opinion  states  the  case.     The 
will  was  sustained  below. 

Joseph  Christian  and  John  Lyon,  for  appella&ts. 

Jon$8,  Kean  dt  Nelson,  for  appellees. 

Fauntlbboy,  J.  On  the  2d  of  April,  1881,  Mrs.  Louisa  G. 
Allan,  of  Richmond,  executed  and  acknowledged  her  last  will  and 
testament  —  a  paper  drawn  by  Mr.  George  W.  Mayo,  who  was 
named  as  one  of  the  executors,  and  whose  wife  was  a  large  benefi- 
ciary. The  testatrix  died  on  the  24th  of  the  same  month.  The 
will  was  admitted  to  probate  by  the  Chancery  Court  for  the  city  of 
Richmond  April  27th,  1881,  when  George  W.  Mayo  qualified  as 
executor. 

On  September  the  5th,  1882,  Miss  Genevieve  Allen  (who  since 
the  institution  of  the  suit  has  intermarried  with  D.  P.  Montague) 
exhibited  her  bill  in  the  said  Chancery  Court,  in  which,  after  recit- 
ing the  probate  of  the  paper  aforesaid,  and  stating  that  she  is  one 
of  the  three  heirs-at-law  and  distributees  of  Louisa  G.  Allan, 
deceased,  she  alleged  that  Mrs.  Allan,  when  she  signed  and 
acknowledged  the  will  or  testamentary  writing  aforesaid,  was  insane; 
that  she  was  not  of  sound  mind;  that  she  was  mentally  incompe* 
tent  to  make  a  lawful  will,  and  that  the  paper  in  question  was  pro- 
cured by  George  W.  Mayo,  who  was  the  confidential  agent  and 
adviser  of  the  testatrix,  by  the  selfish  exercise  of  undue  influence 
over  her  mind,  enfeebled  by  injuries,  disease  and  age. 

Mayo,  his  wife,  and  some  other  defendants  answered  the  bill; 
the  cause  was  matured;  and  the  chancellor  directed  the  trial  of  an 
issue,  devisavU  vel  nan,  at  the  bar  of  the  court.  At  the  dose  of 
the  evidence,  of  which  a  great  deal,  both  oral  and  written,  was 
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introduoed  before  the  jarj^  the  plaintiffs  in  the  issue  (the  appellees 
here)  requested  the  court  to  give  certain  instructions,  which  the 
court  did  giYe^  without  objection  or  exception  from  the  defendants 
in  the  issue  (the  appellants).  Upon  the  trial  of  the  issue  the  jury 
failed  to  agree  upon  a  yerdict;  but  upon  a  second  trial,  at  a  subse- 
quent term  of  the  said  court,  the  jury  found  a  yerdict  sustaining 
the  said  paper  of  April  2, 1881,  in  all  its  parts  and  proyisions,  as 
the  true  last  will  and  testament  of  Louisa  O.  Allan,  deceased. 
Upon  the  recordation  of  this  yei'dict  the  defendants  in  the  issue 
moyed  the  court  to  set  aside  the  yerdict  of  the  jury  and  to  grant  a 
new  trial  on  the  said  issue;  and  the  court  took  time  to  consider 
thereof. 

On  the  24th  of  February,  1883,  the  court  oyerruled  the  said  motion 
to  set  aside  the  said  yerdict  of  the  jury,  and  to  grant  a  new  trial  on 
the  issue  directed  in  the  cause;  and  pronounced  its  decree  in  con- 
formity with  the  said  yerdict  of  the  jury,  that  the  will  of  the  testa- 
trix, Louisa  O.  Allan,  admitted  to  probate  in  the  said  court  on  the 
27th  day  of  April,.  1881,  is  the  true  last  will  and  testament  of  Louisa 
O.  Allan,  deceased;  and  the  court  dismissed  the  bill  of  the  com- 
plainants with  costs. 

From  this  decree  the  appeal  is  taken,  and  this  court  is  now  to 
decide  whether  there  is  error  in  the  proceedings  of  the  court  below 
as  disclosed  by  the  transcript  of  the  record  in  the  cause. 

[Omitting  minor  matters.] 

But  the  appellants  contend  that  the  decedent,  ''  at  the  time  of 
executing  the  said  paper,"  did  not  know  the  contents  of  the  said 
paper,  and  did  not  understand  the  disposition  thereby  made  of  her 
property;  that  she  was  subjected  to  the  undue  influence  of  Oeorge 
W.  Mayo,  who  drew  the  will,  who  was  present  and  procured  its 
execution  against  her  free  will  and  purpose;  that  the  jury  in  find- 
ing for  the  will  disregarded  the  instructions  of  the  court,  and  found 
a  yerdict  plainly  contrary  to  law,  as  expounded,  and  the  facts  as 
certified  by  the  court 

The  court  which  gaye  the  instructions  to  the  jury  approyed  the 
yerdict  found,  and  refused  to  set  it  aside,  as  being  neither  contrary 
to  the  law  nor  the  evidence  which  had  gone  to  the  jury.  Judge 
Chbistian,  speaking  for  this  court  in  Blosser  y.  Harshbarger,  21 
Oratt.  216  (citing  Krugh  v.  Shanks,  5  Leigh,  598),  says  :  "  In  the 
Appellate  Court  there  is  superadded  to  the  weight,  which  must 
always  be  given  to  the  verdict  of  a  jury,  fairly  rendered,  that  of  the 
Vol.  XLIX— 49 
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opinion  of  the  judge  who  presided  at  the  trial,  which  is  always  en- 
titled to  peculiar  respect  upon  the  question  of  a  new  trial.  The 
whole  case  was  one  peculiarly  proper  to  be  submitted  to  the  jury, 
who  are  the  proper  judges  of  the  weight  of  the  eyidenoe,  and  the 
verdict  having  been  fairly  rendered,  and  approved  by  the  judge  be- 
fore whom  the  case  was  tried,  it  would  be  a  violation  of  well-settled 
principles  of  law  so  often  adjudicated  by  the  courts,  as  well  as  an 
unwarranted  abuse  of  the  appellate  powers  of  the  court,  to  set  aaide 
the  verdict  and  judgment,  because  the  judges  of  this  court  might 
not  concur  with  the  verdict  of  the  jury,  upon  the  facts  as  they  arc 
certified  here.''  Judge  Scott,  in  Orayson^s  case,  6  Oratt  712,  said 
where  "  some  evidence  has  been  given  which  tends  to  prove  the 
fact  in  issue,  or  the  evidence  consists  of  circumstances  or  presump- 
tions, a  new  trial  will  not  be  granted,  merely  because  the  court,  if 
upon  the  jury,  would  have  given  a  different  verdict." 

In  Patteson  v.  Ford^  2  Gratt.  24,  Judge  Baldwin  said:  **  Much 
respect  is  due  to  the  opinion  of  the  jury,  whose  province  is  to  weigh 
conflicting  evidence,  to  scan  the  credit  of  witnesses,  to  estimate  the 
force  of  circumstances,  probabilities  and  presumptions,  and  to  can- 
vass intentions  and  motives.  This  is  so  evident,  that  the  courts 
habitually  defer  to  the  conclusions  of  juries  upon  matters  of  fact, 
though  opposed  to  their  own;  and  hence  the  rule  not  to  disturb  a 
verdict,  unless  in  case  of  plain  deviation  from  the  evidence." 

It  is  contended  by  the  appellants  that  beside  the  fact  that  the 
will  was  written  by  George  W.  Mayo,  he  produced  it  on  the  occa- 
.«ion  of  its  execution,  and  Mrs.  Allan  signed  and  acknowledged  it 
without  reading  or  having  it  read  to  her. 

It  is  true  that  the  will  was  not  read  by  or  to  Mrs.  Allan  when 
jshe  signed  it;  but  it  does  not  therefore  follow  that  she  had  not  read 
it  and  was  not  fully  aware  of  its  contents  and  provisions.  The  jury 
must  be  satisfied  that  the  testatrix  knew  the  contents  of  the  will  at 
the  time  of  signing  and  executing  it,  and  they  were  in  this  case  bo 
explicitly  instructed  by  the  court;  but  the  authorities  are  full  and 
conclusive  that  they  may  be  so  satisfied,  and  that  such  knowledge 
may  be  proved  by  circumstantial  evidence,  and  that  direct  evidence 
is  not  indispensably  necessary.  In  the  case  of  Barry  v.  Butlitiy  1 
Curtis,  6  Eng.  Ecc.  417,  Park,  B.,  said:  ''Nor  can  it  be  necessary 
that  in  all  such  cases,  even  if  the  testator's  capacity  is  doubtful, 
the  precise  species  of  evidence  of  the  deceased's  knowledge  of  the 
will  is  to  be  in  the  shape  of  instrootions  for  or  reading  over  the 
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iDstrament.  They  form  no  doubt  the  most  satisfactory,  but  they 
are  not  the  only  satisfactory  description  of  proof  by  which  the  cog- 
nisance of  the  contents  of  the  wiU  may  be  brought  home  to  the 
deceased/' 

In  Orispett  v.  Dubois^  4  Barb.  393,  Harris,  J.,  after  stating  that 
it  wonld  have  been  more  satisfactory  to  have  had  evidence  that  the 
testatrix  gave  instmction  for  drawing  the  will,  or  that  it  was  read 
by  or  to  her,  says:  ^^  But  although  such  evidence  would  unques- 
tionably have  been  the  most  satisfactory,  I  am  not  prepared  to  say 
that  it  was  indispensable.  I  have  been  able  to  find  no  case  in  which 
this  particular  description  of  proof  has  been  required.  On  the 
contrary,  I  understand  the  doctrine  to  be  well  settled  that  while  it 
is  necessary  in  such  cases  to  prove  that  the  will  is  the  '  spontane- 
ous intention '  of  the  testator,  such  proof  may  be  made  out  in  any 
mode  in  which  his  real  intentions  can  be  ascertained." 

In  Raworth  v.  Marriott^  2  Eng.  Gh.  644,  Sir  John  Leach, 
M.  R.,  held  that  the  jury  who  tried  the  validity  of  the  will  must 
be  satisfied  that  the  testator  knew  of  its  contents,  but  their  consid- 
eration need  not  be  confined  to  direct  evidence,  and  they  may  find 
for  the  wiU  on  circumstantial  evidence  only. 

In  Danneg  v.  Murphey,  1  Dev.  &  Batt.,  91-2,  Ruppin,  0.  J., 
says:  **  There  are  other  circumstances  equally  satisfactory — such  as 
the  conformity  of  the  will  to  previous  or  subsequent  declarations, 
or  to  such  dispositions  as  the  party  would  be  prompted  by  natural 
affection  to  make." 

The  appellants  insist  that  Mayors  confidential  relations  to  the 
testatrix,  coupled  with  the  fact  that  he  wrote  the  will,  and  that  his 
wife  is  the  principal  beneficiary,  raise  a  conclusive  presumption 
against  the  validity  of  the  paper.  Such  circumstances  certainly 
engender  suspicion  and  arouse  the  vigilance  of  the  court  and  jury, 
and  if  unexplained  or  repelled  they  would  annul  the  transaction. 
There  is  a  well-recognized  distinction  between  the  rule  affecting 
testamentary  gifts  and  gifts  inter  vivos  ;  an^  it  is  now  well  settled 
by  an  unbroken  current  of  authority  —  both  English  and  American 
—  that  a  will  is  not  invalidated  by  the  mere  fact  that  it  was  written 
by  the  attorney,  agent,  physician,  priest  or  other  confidential 
adviser  of  the  testator,  who  is  himself  a  beneficiary.  Daniel  v. 
Eitlj  52  Ala.  430  ;  OriepeU  v.  Dubois,  supra ;  Barry  v.  Suilin, 
supra. 

In  the  light  of  these  authorities  the  facts  appearing  m  this  leo 


388  VlEGINIA, 


Dun  y.  Seaboard  and  Roanoke  Railroad  Gompanj. 


ord  afford  satisfactory  evidence  that  Mrs.  AUan,  the  testatrix,  knew 
the  contents  of  the  will  when  she  execnted  it. 

They  show  a  testatrix  of  sound  mind  and  strong  will;  they  dis- 
close testamentary  dispositions  in  accord  with  her  affections  and 
with  her  repeated  declarations;  they  proye  that  she  marked  her 
pictures  preparatory,  as  she  said,  to  disposing  of  them,  and  that 
her  will  refers  to  and  disposes  of  them  by  means  of  marks;  that 
she  acknowledged  the  paper  to  be  her  will  after  its  execution, 
and  that  it  remained  in  her  possession  from  the  time  of  its  exe- 
cution to  the  day  and  event  of  her  death.  It  is  but  just  to 
Oeorge  W.  Mayo  to  add«  that  although  the  will  was  written  by 
him,  and  his  wife  is  the  chief  beneficiary  under  it,  yet  that  wife 
was  the  child  of  the  beloved  and  favorite  sister  of  Mrs.  Allan, 
lived  in  her  home  with  her,  and  was  unto  her  as  a  daughter; 
and  that  in  fact  she  takes  no  greater  benefit  under  the  will  es> 
tablished  than  she  did  under  the  olograph  will  of  1876. 

We  are  of  opinion  that  the  paper  executed  by  Mrs.  Allan  for  her 
will  April  2f  1881,  and  duly  probated  as  such  April  27, 1881,  in  the 
Ohancery  Court  of  Richmond  city,  is  the  true  and  last  will  of  the 
testatrix  aforesaid;  that  the  verdict  of  the  jury  was  right;  that 
there  is  no  error  in  the  decree  appealed  from,  and  that  the  same 
must  be  affirmed. 

Decree  affirmed. 


Duir  V.  Sbaboabd  ahd  Boakokb  Bailboab  OoKPAirr. 

(78ya.M&) 

Ned^ence  —  eofUrHnUorff — arm  out  of  car  window. 

To  ride  with  the  arm  outside  the  window  of  a  railway  car  is  fatal  oontribntozy 
negligence,  unless  it  api>ears  that  the  defendant  knew  the  danger  and  omit- 
ted to  warn  the  passenger  * 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  facts.     The  defendant  had  judgment  below. 

Borland  S  Brooke,  for  plaintiff  in  error. 
HoUaday  A  Oayle,  for  defendant  in  error. 


•See  SummerB  v.  OresdetU  OUp  B.  Oo,  (84  La.  Ann.  189),  44  Am.  Bep.  419. 
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Lacy,  J.  The  plaintiff  in  error  was  a  passenger  on  the  cars  of 
the  defendant  company  on  the  14th  August,  1880,  and  haying  his 
arm  outside  of  the  window  of  the  car  while  the  train  was  rapidlj 
moving  along  the  track,  was  struck  upon  his  arm  outside  of  the 
window  by  some  cord  wood  ranked  near  the  track  of  the  road,  and 
was  seriously  hurt.  In  March,  1881,  suit  was  instituted  by  the 
said  plaintiff  in  error  against  the  said  railroad  company,  claiming 
$5,000  in  damages  for  alleged  carelessness  and  negligence  in  the 
said  railroad  company,  in  causing  the  said  injury  to  be  inflicted 
upon  him,  and  set  forth  in  his  said  declaration  that  his  arm,  when 
the  injury  was  sustained,  was  resting  outside  of  the  window  of  the 
car  a  short  distance  —  to-wit :  about  two  inches  —  and  alleging  that 
the  said  cord  wood  had  been  negligently  allowed  to  be  stacked  too 
dose  to  the  road. 

To  this  declaration  the  defendant  company  demurred,  and  the 
demurrer  was  sustained  by  the  court,  whereupon  the  plaintiff  in 
error  applied  for  and  obtained  a  writ  of  error  to  this  court. 

The  assignments  of  error  are,  first,  that  the  order  of  the  25th  of 
October,  1881,  was  erroneous,  because  it  withdrew  from  the  con- 
sideration of  the  jury  the  question  of  negligence  as  a  fact,  and 
decided  it  as  a  matter  of  law ;  and  second,  because  the  plaintiff's 
conduct,  as  admitted  in  the  declaration,  did  not  constitute  such 
contributory  negligence  as  to  bar  recoyery  ;  that  what  constitutes 
negligence  is  a  question  of  fact  for  the  jury ;  that  the  court  could 
not  pronounce  that  any  giyen  facts  proyed  constituted  negligence 
or  want  of  due  care  on  the  part  of  the  plaintiff  in  error,  without 
encroaching  on  the  rights  of  the  jury,  whose  exclusiye  proyince  it 
was  to  weigh  the  eyidence  and  detamine  whether  it  was  sufficient 
for  that  purpose  ;  '^  that  this  case  was  one  especially  proper  to  be 
submitted  to  a  jury,  for  while  there  are  extreme  cases  which  hold 
the  question  of  negligence  to  be  at  times  a  question  of  law  for  the 
courts,  eyen  they  limit  the  doctrine  to  those  cases  where  the  stand- 
ard of  duty  is  fixed  and  certain,  not  variable,  where  the  party  has 
faQed  in  the  performance  of  some  clear  legal  duty,  where  the  neces- 
sary and  inevitable  inference  from  the  undisputed  facts  is  one  of 
negligence."  That  in  this  case  the  duty  of  the  plaintiff  was  to 
exercise  ordinary  care,  such  care  as  an  ordinarily  prudent  maU; 
would,  under  the  same  circumstances,  exercise  ;  and  that  ordinary 
care  being  the  measure  of  duty,  the  question  of  negligence  must -of 
necessity  be  referred  to  the  jury.     That  the  plaintiff's  conduct  in 
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riding  with  his  arm  outside  of  the  car  window,  as  admitted  in  the 
declaration,  does  not  constitute  such  contributory  negligence  as  to 
bar  recovery ;  that  the  plaintiff's  conduct,  to  bar  recovery,  must 
not  only  have  been  such  as  constitutes  negligence,  but  negligence 
so  contributing  to  the  accident  that  it  would  not  have  been  avoided 
by  the  exercise  of  due  care  and  prudence  on  the  part  of  the  defend- 
ant at  the  time  of  the  occurrence. 

The  defendant  in  error,  on  the  other  liandyinsists  that  the  plaint- 
iff  in  error  was  guilty  of  contributory  negligence,  which  was  the 
proximate  cause  of  the  injury  sustained  by  him,  and  that  :i  i)erson 
who  is  injured  by  the  mere  negligence  of  another  cannot  recover 
at  law  or  in  equity  any  compensation  for  his  injury  if  he  by  his  own 
or  his  agent's  negligence,  or  willful  wrong,  proximately  contributed 
to  produce  the  injury  of  which  he  complains,  so  that  but  for  his 
concurring  and  co-operating  fault  the  injury  would  not  have  hai>- 
pened  to  him,  except  when  the  mere  approximate  cause  of  the 
injury  is  the  omission  of  the  other  party,  after  becoming  aware  of 
the  danger  to  which  the  other  party  is  exposed,  to  use  a  proix^r 
degree  of  care  to  avoid  injuring  him. 

The  declaration  in  this  case  having  set  forth  the  fact  that  the 
plaintiff  had  his  arm  outside  of  the  car  window  when  it  was  struck 
in  passing  the  wood  rank,  the  defendant,  by  his  demurrer,  admit- 
ted all  the  facts  charged  in  the  declaration  to  be  true,  not  only  as 
to  the  alleged  fact  that  the  plaintiff's  arm  was  out  of  the  window, 
but  also  that  the  cord  wood  was  negligently  piled  too  near  the  [mss- 
ing  tniins  to  permit  of  a  passenger's  arm  being  placed  outside  of 
the  car  window  even  so  far,  and  thus  raised  before  the  court  the 
question  whether  the  plaintiff,09uld  recover  in  an  action  sigainst  a 
defendant  for  alleged  negligence,  if  the  plaintiff  had  on  his  part 
been  guilty  of  contributory  negligence,  which  was  the  immediate 
and  proximate  cause  of  the  injury. 

If  the  case  the  plaintiff  has  made  in  the  declaration  in  this  case 
is  one  for  which,  under  the  rules  of  law  applicable  to  the  questions 
involved,  there  could  be  no  recovery,  then  the  demurrer  was  prop- 
erly sustained  ;  while  on  the  other  hand,  if  under  the  said  mles  of 
law  the  plaintiff  was  entitled  to  some  recovery,  the  demurrer  should 
have  been  overruled  and  the  case  submitted  to  the  jury  upon  the 
facts,  with  proper  instructions  from  the  court  upon  the  law  of  the 
case. 

The  sole  question  for  this  court  to  decide  in  this  case  is,  whetlier 
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A  person  who  is  iujnred  by  the  negligence  of  another,  not  willful  or 
intentional,  can  recover  in  an  action  therefor  when  he  by  his  own 
negligence  proximately  contributed  to  the  injury,  so  that  but  for 
his  co-operating  fault  the  injury  would  not  have  happened,  except 
when  the  direct  cause  of  the  injury  is  the  omission  of  the  other 
party,  after  becoming  aware  of  the  injured  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the  consequences  of  such 
negligence. 

[Omitting  minor  considerations.] 

In  the  case  we  are  considering,  the  facts  are  stated  by  the  plaint- 
iff in  his  declaration  upon  which  he  claims  a  recovery.  These 
facts  on  the  other  hand,  are  admitted  by  the  defendant;  and  the 
question  is  submitted  to  the  judge  of  the  court  below,  as  a  question 
of  law,  whether,  upon  the  facts  there  stated,  which  are  all  agreed, 
and  none  of  which  were  controverted,  the  plaintiff  is  entitled  to 
any  recovery?  It  is  nowhere  alleged  in  the  declaration  that  the 
contributory  negligence  of  the  plaintiff  was  known  to  the  defend- 
ant, and  that  the  defendant,  seeing  the  danger  in  which  he  had 
placed  himself,  did  not  exercise  the  required  diligence  on  his  part 
to  prevent  the  injury,  by  warning  the  plaintiff  of  the  threatened 
danger.  The  court,  as  we  have  said,  held  that  the  negligence  of 
the  plaintiff  was  the  immediate  cause  of  th^  injury  which  he 
suffered,  and  that  without  such  negligence  on  his  part  the  injury 
to  him  would  not  have  happened. 

The  riuestion  thus  raised  as  to  the  negligence  of  a  passenger  in  a 
railway  carriage,  thus  committed  by  riding  with  a  part  of  his  body 
outside  of  the  carriage,  has  often  been  the  subject  of  judicial  inves- 
tigation in  the  courts  of  other  States. 

In  the  case  of  Laing  v.  Calder^  8  Penn.  St.  479,  the  arm  of  a 
passenger  was  broken  whilst  he  was  travelling  on  a  railroad  car. 
The  accident  occuri*ed  while  the  car  Wfis  passing  over  a  bridge 
which  was  so  narrow  that  the  plaintiff's  hand,  lying  outside  of  the 
carriage  window,  was  caught  by  the  bridge  and  the  arm  was  broken. 
In  this  case  the  court  held  that  the  merely  suffering  the  hand  to 
remain  outside  the  window  was  not  necessarily  negligence  which 
would  bar  a  recovery.  But  in  a  subsequent  case,  in  the  same  court, 
of  the  PiiUhurg  R.  v.  McCfleery,  56  Penn.  St.  294y  where  an  injury 
had  been  sustained  by  a  passenger  from  a  similar  cause,  it  was  held 
that  the  thoughtless  or  imprudent  protrusion  of  the  elbow  from  the 
window  of  the  car,  was  negligence  in  se,  which  would  exempt  the 
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company  from  all  liability,  although  the  hurt  was  produced  by  the 
passenger's  arm  coming  in  contact  with  a  car  standing  on  a  switch 
on  defendant's  road.  A  passenger  (said  Thompson,  C.  J.)  is  to  be 
presumed  to  know  the  use  of  a  seat,  and  the  use  of  a  window;  that 
the  former  is  to  sit  in  and  the  latter  is  to  admit  light  and  air. 
Each  has  its  separate  use.  The  seat  he  may  occupy  in  any  way 
most  comfortable  to  himself.  The  window  he  has  a  right  to  enjoy, 
but  not  to  occupy.  Its  use  is  for  the  benefit  of  all,  not  for  the 
comfort  alone  of  him  who  has  by  accident  got  nearest  to  it.  If 
therefore  he  sit  with  his  elbow  in  it,  he  does  so  without  authority; 
and  if  he  allow  it  to  protrude  out,  and  is  injured,  is  this  due  care 
on  his  part?  He  was  not  put  there  by  the  carrier  nor  inyited  to  go 
there,  nor  misled  as  to  the  fact  that  it  is  not  a  part  of  his  seat,  nor 
that  its  purposes  were  not  exclusively  to  admit  light  and  air  for  the 
benefit  of  all.  His  position  is  therefore  without  authority.  His 
negligence  consists  in  putting  his  limbs  where  they  ought  not  be, 
and  where  they  are  liable  to  be  broken  without  his  ability  to  know 
whether  there  is  danger  or  not  approaching.  In  a  case  therefore 
where  the  injury  stands  confessed,  or  is  proved  to  have  resulted 
from  the  position  Toluntarily  or  thoughtlessly  taken  in  a  window, 
by  contact  with  outside  obstacles  or  forces,  it  cannot  be  otherwise 
cliaracterized  than  as  negligence,  and  so  to  be  pronounced  by  'the 
court. 

And  in  the  case  of  Ibdd  y.  Railroad,  3  Allen,  18;  7  id.  207, 
where  an  action  was  against  a  railroad  company  to  recover  damages 
for  a  personal  injury  to  the  elbow  of  a  passenger  extended  through 
an  open  window,  it  was  held  that  there  was  no  liability  upon  the 
company.  In  that  case  the  court  said:  ''  Looking  at  the  mode  m 
which  railroads  are  constructed,  with  posts  and  barriers,  which  are 
placed  very  near  to  the  track  on  which  the  cars  are  to  pass,  the 
rapid  rate  at  which  trains  move,  the  manner  in  which  the  cars  are 
made,  with  seats  to  accommodate  passengers  so  as  to  avoid  any  expo- 
sure of  the  body  or  limbs  to  outward  objects  in  passing,  we  can  see 
no  ground  on  which  it  can  be  contended  that  a  person  travelling  on 
a  railroad  is  exercising  reasonable  care  in  placing  his  arm  in  such  a 
position  that  it  protrudes  from  a  window,  and  may  come  in  contact 
with  external  obstructions."  It  was  therefore  held,  that  if  a  pas- 
senger's elbow  extended  through  the  open  window  beyond  the  place 
where  the  sash  would  have  been  if  the  window  had  been  shut,  it 
was  the  duty  of  the  court  to  rule  that  it  was  such  carelessness  as  to 
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preyent  a  recoTery  of  damages  by  him.  And  the  rale  thus  laid  down 
has  been  followed  in  many  subsequent  cases.  Lauinville  B.  y. 
StickingSf  5  Bush,  1;  Indianapolis  R.  y.  Rutherford^  29  Ind.  82; 
Pittsburgh  R.  y.  McChery,  supra;  Pittsburgh  R.  y.  Andrews,  39 
Md.  329;  8.  c,  17  Am.  Rep.  568;  Holbrooh  y.  Railroad,  12  N.  Y. 
236. 

According  to  these  decisions,  the  protrusion  of  the  limbs  of  the 
passengers,  eyen  to  the  minutest  distance  out  of  the  windows  of  the 
oar,  will  be  regarded  as  necessarily  and  under  all  circumstances 
such  contributory  negligence  on  the  part  of  the  passenger  as  will 
depriye  him  of  all  right  to  claim  compensation  from  the  carrier  for 
injuries  which  may  be  occasioned  thereby,  howeyer  incautious  the 
latter  may  haye  been  in  guarding  against  such  accidents. 

A  different  rule  has  been  laid  down  in  other  cases  in  other  States 
of  the  Union,  and  in  some  of  them  the  courts  haye  gone  so  far  as 
to  hold  that  the  carrier  is  responsible  for  such  injuries  receiyed 
under  such  circumstances,  unless  the  windows  of  the  cars  are  so 
barricaded  with  bars  as  to  render  it  impossible  for  the  passenger  to 
put  any  of  his  limbs  outside  of  the  window.  New  Jersey  Railroad 
y.  Kennard,  21  Penn.  St.  203;  Spencer  y.  Railroad,  17  Wis.  487; 
Chicago  R.  y.  Pondrotn,  51  DL  333;  s.  o.  2  Am.  Rep.  306. 

But  we  are  constrained  to  withhold  our  sanction  from  these  cases. 
It  seems  to  be  the  better  rule,  both  upon  authority  and  upon  reason, 
that  the  passenger,  being  endowed  with  intelligence  which  enables 
him  to  foresee  and  to  ayoid  danger,  the  exercise  of  at  least  ordinary 
prudence  is  required  on  his  part  to  escape  it;  and  if  by  his  failure 
to  exercise  these  faculties  for  his  own  preseryation,  a  misfortune 
befall  him,  though  the  carrier  may  haye  been  in  fault,  it  will  be 
attributed  to  his  own  carelessness  and  inattention,  and  the  respon- 
sibility will  not  be  thrown  on  the  carrier.  The  carrier  is  held  to 
the  utmost  care  and  circumspection  which  can  be  exercised  under 
all  the  circumstances,  so  far  as  human  care  and  foresight  can  go. 
It  ought  not  to  be  held  necessary,  and  can  be  so  held  upon  no 
sound  principle,  that  the  carrier  should  barricade  and  bar  the  win- 
dows, to  the  partial  exclusion  of  light  and  air,  and  to  the  discom- 
fort, and,  in  case  of  collision  or  other  accident  of  like  kind,  at  a 
sacrifice  of  the  safety  of  all.  It  many  times  happens,  when  trains 
haye  collided  and  the  cars  telescoped,  the  doors  are  jammed  up  so 
as  to  be  nseless;  fire  is  often  the  immediate  result,  and  the  opeii 
windows  on  such  cars  furnish  the  only  means  oteBOtape  from  a  hoi^ 
Y0L.LXIX— SO 
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rible  death.  To  bar  the  windows  wonld  increase  the  danger  as  well 
as  the  discomfort  of  railroad  travel.  And  the  same  reason  which 
commend  the  bars  on  the  windows  would  as  well  reqnire  the  doors 
to  be  locked  and  barred;  and  then  all  these  precautions  would 
prove  unavailing  where  the  passengers  sought  to  avoid  the  restraints 
thus  imposed.  We  do  not  think  such  restraints  and  precautions 
ought  to  be  held  necessary  in  order  to  prevent  intelligent  and  ra- 
tional beings  from  thrusting  their  heads  or  their  limbs  through  the 
windows  of  swiftly  moving  trains. 

It  is  better,  we  think,  to  adhere  to  the  rule  already  established  in 
this  court  cited  above,  that  ^^one  who  if  injured  by  the  mere  negli- 
gence of  another  cannot  recover  any  compensation  for  his  injury  if 
he,  by  his  own  ordinary  negligence  or  willful  wrong,  contributed  to>. 
produce  the  injury  of  which  he  complains;  so  that  but  for  his  con- 
curring and  co-operating  fault  the  injury  would  not  have  happened 
to  him,  except  where  the  direct  cause  of  the  injury  is  the  omission 
of  the  other  party,  after  becoming  aware  of  the  injured  party's  neg- 
ligence, to  use  a  proper  degree  of  care  to  avoid  the  consequences  of 
such  negligence."  Tuff.  v.  Warman,  5  Q.  B.  (N.  S.)  573;  R  Oo. 
V.  Anderson^  31  Gratt.  812;  8.  c,  31  Am.  Rep.  750. 

And  we  are  therefore  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  corporation  court  of  the  city  of  Portsmouth  appealed 
from,  and  the  same  must  therefore  be  affirmed. 

Judgment  affirmetL 
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NegUgence  —  cantrilnUory  —  riding  on  top  of  ear  —  low  hridge. 

A  lailwaj  brakeman  was  killed  hj  oolliaion  with  a  low  bridge  while  standing 
on  top  of  a  freight  car  in  the  night.  He  had  been  warned  of  the  bridges, 
and  had  several  times  passed  this  bridge  by  daylight.  Held,  thmt  there 
eonld  be  no  recovery.* 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The  • 
opinion  states  the  case.     The  defendant  had  judgment  below. 

•^See  PiUdmirgh  and  OonMUiftiUe  B.  Go.  v.  Senime^er  (92  Penn.  St.  876),  ST 
■  ^iji\  c,  y^.Jntk.  B«p.  684;  WOkfrJB.  €..4U.i.E.  Oo-t  M  Iowa,  590. 
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Flaumay  46  Martin,  Oarringtofi  A  Fiizhugh,  for  plaintiff  in 
error. 

jET.  jet.  JiarshaUy  for  defendant  in  error. 

Lact,  J.  The  deceased,  James  H.  Clark,  was  a  brakeman  upon 
a  freight  train  of  the  defendant  company.  He  lost  his  life  on  the 
21st  of  February,  1880,  while  in  discharge  of  his  duties  as 
brakeman^  and  his  administrator,  the  plaintiff  in  error,  brought 
this  suit  to  recover  of  defendant  in  error  damages,  on  the  ground 
that  his  death  was  due  to  the  negligence  of  the  defendant  in 
error. 

The  defendant  demurred  to  the  evidence,  and  the  court  com- 
pelled the  plaintiff  to  join  therein.  The  jury  assessed  the  damages 
of  the  plaintiff,  if  judgment  should  be  for  him,  at  $7,500.  'J*he 
court  sustained  the  demurrer,  and  gave  judgment  for  the  defend- 
ant thereon.  Thereupon  the  plaintiff  applied  for  a  writ  of  error 
and  supersedeas  to  this  court,  which  was  awarded  May  18,  1882. 

The  plaintiff's  intestate's  duty  as  a  brakeman  on  a  freight  train 
required  him  to  be  on  the  top  of  the  moving  train.  In  his  service 
upon  the  said  freight  train,  while  running  from  Greensboro  to  Rich- 
mond, he  was  struck  by  a  highway  bridge  which  spans  a  cut  on  the 
said  railroad  line,  in  the  suburbs  of  the  city  of  Danville,  and  killed 
by  the  collision.  In  coming  to  Danville  the  train  runs  down  grade, 
which  begins  about  a  mile  before  reaching  the  said  highway  bridge. 
It  was  impossible  for  a  man  of  ordinary  stature  to  stand  erect  on 
the  freight  cars  and  pass  with  safety  under  said  bridge,  and  such 
is  the  case  with  most  of  the  overhead  structures  on  the  line  of  this 
road. 

It  is  insisted  that  the  defendant  company  was  guilty  of  negli- 
gence in  constructing  its  overhead  bridges  so  low  as  to  require  a 
brakeman  who  is  doing  duty  to  stoop  in  order  to  pass  under  the 
same  with  safety;  and  that  it  was  negligence  in  the  said  company 
not  to  have  any  ascertained  and  established  system  of  bridge  signals 
to  give  notice  of  the  approach  to  these  bridges,  and  not  to  have  any 
guards  across  the  track  to  warn  its  employees  of  the  approaching 
danger;  and  that  in  this  case  there  was  no  sufficient  warning  given 
this  brakeman,  who  was  a  new  hand,  and  under  twenty-one  years 
of  age,  of  the  approach  to  this  particular  bridge,  which  was  passed 
in  the  night-time. 
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:  .The  eyidence  shows  that  the  said  employee  was  of  the  usual  size 
and  stature  of  full-grown  men^  being  six  feet  high^  and  weighing 
180  pounds,  and  having  the  appearance  of  a  full-grown  man;  and 
the  fact  that  he  was  under  age  was  unknown  to  the  company,  or 
any  of  its  agents;  that  the  said  employee  had  been  employed  by  the 
said  company  some  two  years  before  without  objection  on  the  part 
of  his  father,  who  suffered  his  son  to  collect  his  own  pay  from  the 
company,  and  pay  it  to  him;  that  for  some  time  before  he  sought 
and  obtained  employment  as  brakeman  he  had  been  employed  in 
the  company's  yard  in  Manchester,  shifting -cars,  making  up  trains 
and  the  like.  The  eyidence  shows  that  at  the  time  when  his  ser- 
vice was  engaged  by  the  company's  agent,  the  said  employee  was 
warned  to  look  out  for  the  overhead  bridges,  and  his  fellow  brake- 
men  were  instructed  to  show  him  the  bridges,  and  to  warn  him  of 
the  dangers  attending  the  same.  The  said  employee  had  been  un- 
der this  highway  bridge  three  times,  and  in  the  day-time,  and  was 
killed  in  going  under  the  same  in  the  night-time,  but  that  it  was 
not  a  dark,  but  a  moonlight  night;  that  on  leaving  the  station  west 
of  Danville  his  fellow  brakeman  had  said  to  him, ''  Now  we  are  going 
down  to  Danville,  look  out  for  the  bridge; "  and  the  bridge  in 
question  was  the  only  bridge  in  going  from  there  down  to  Danville. 
When  nearing  the  bridge,  his  fellow  brakeman  seeing  he  was  stand- 
ing, endeavored  to  warn  him  of  the  danger,  and  shouted  to  him  to 
stoop,  but  he  remained  standing  as  if  not  hearing  or  noticing,  and 
was  struck  and  killed  by  the  bridge. 

[Question  of  practice  omitted.] 

When  we  consider  this  evidence  in  the  light  of  the  authorities 
cited,  and  the  established  principles  which  govern  in  the  case  of  a 
demurrer  to  evidence,  we  must  determine  first  whether  the  defend- 
ant was  guilty  of  such  negligence  as  was  the  immediate  cause  of 
injury  received  by  deceased,  and  whether  there  was  contributory 
negligence  on  the  part  of  the  deceased;  whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence,  or  want  of  ordinary  or  common 
care  and  caution,  that  but  for  such  negligence  or  want  of  ordinary 
care  or  caution  on  his  part,  the  misfortune  would  not  have  hap- 
pened. 

In  the  first  case  the  plaintiff  would  be  entitled  to  recover.  In 
the  Uvter,  not;  as  but  for  his  own  fault  the  misfortune  would  not 
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have  happened.  Mere  negligence  or  want  of  ordinary  care  or  cau- 
tion woold  not  howeyer  disentitle  him  to  recover  unless  it  were 
such  that  but  for  that  negligence  or  want  of  ordinary  care  and  cau- 
tion the  misfortune  could  not  have  happened,  nor  if  the  defendant 
might 'by  exercise  of  care  on  his  part  have  ayoided  the  consequence 
of  the  neglect  or  carelessness  of  the  plaintiff.  The  negligence 
charged  against  the  defendant  company  is,  as  we  have  seen,  that 
the  overhead  bridges  are  constructed  so  low  as  not  to  allow  a  person 
to  stand  erect  upon  the  top  of  freight  cars  passing  thereunder;  and 
in  the  second  place  not  sufficiently  warning  the  deceased  of  the 
threatened  danger. 

In  the  case  of  Devitt  y.  Pacific  Railroad,  50  Mo.  302,  questions 
similar  to  these  raised  by  this  record  were  considered  and  decided 
by  the  court.  The  plaintiff's  son  was  a  minor,  and  was  killed  rid- 
ing on  the  top  of  a  freight  car  passing  under  a  bridge.  The  acci- 
dent occurred  in  the  day-time,  and  the  deceased  had  been  in  the 
employ  of  the  company  about  three  weeks,  had  frequently  passed 
under  the  bridge,  and  had  been  repeatedly  warned  to  look  out  for 
this  and  other  bridges;  and  when  last  seen  he  was  sitting  upon  the 
brake  facing  the  bridge.  The  court  in  that  case  held  that  ^  it 
would  be  difficult  to  imagine  a  clearer  case  of  contributory  negli- 
gence, and  if  one  guilty  of  it  could  recover,  or  his  friends  for  him, 
if  the  experiment  proved  fatal,  we  must  necessarily  ignore  the  legal 
consequences  of  such  negligence.  *  *  *  An  employee  or  ser- 
vant cannot  recover  for  injuries  received  from  the  negligence  of 
other  servants  when  the  principal  is  not  at  fault.  But  if  the  prin- 
cipal has  been  guilty  of  fault  or  negligence  either  in  providing 
suitable  machinery,  or  in  the  employment  or  selection  of  suitable 
agents  or  servants,  and  injury  arise  in  consequence,  he  must  re- 
spond in  damages.  This  liability  is  however  modified,  when  the 
servant  himself,  well  knowing  the  default  of  his  principal,  as  in 
providing  defective  or  unsuitable  machinery,  voluntarily  enters 
upon  the  employment.  *  *  *  By  so  doing  he  assumes  the  risk, 
and  hence  cannot  charge  it  to  his  employer.  If  persons  are  induced 
to  engage,  in  ignorance  of  such  neglect,  and  are  injured  in  conse- 
quence, they  should  be  entitled  to  compensation;  but  if  advised  of 
it,  they  assume  the  risk.  They  contract  with  reference  to  things 
as  they  are  known  to  be,  and  no  contract  is  violated,  and  no  wrong 
is  done  if  they  suffer  from  a  neglect  whose  risk  they  assumed." 
Citing  Wright  v.  N.  Y.  a  R.  Co.,  25  N.  Y.  566;  Brazzell  v.  La- 
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conia  M.  Co.,  48  Me.  113;  Tliayery.  Si.  L.  and  T.  H.  R.,  22  Ind. 
26;  Haydfsn  y.  Smithvilh  M.  Co.,  290onii.648;  Hud  River  and  L. 
K  R.  V.  Barber,  5  Ohio,  541. 

In  the  case  of  Owen  v.  New  York  Central  Railroad  Company,  1 
Lans.  108^  a  brakeman,  in  the  employ  of  a  railroad  company,  while 
discharging  duties  in  the  line  of  his  employment,  upon  the  roof  of 
41  freight  car,  was  carried  against  a  highway  bridge  and  sustained 
injuries,  for  which  he  brought  an  action  against  his  employer. 
The  bridge  was  some  three  and  a  half  feet  higher  than  the  top  of 
the  highest  freight  car  in  use  by  the  company.  The  brakeman  had 
entered  into  the  employment  of  the  company  with  knowledge  of 
the  position  and  height  of  the  bridge,  and  he  had  had  oppor- 
tunity of  informing  himself  as  to  its  continuance  in  the  same  po- 
sition. It  was  held  that  *^  the  plaintiff  should  have  been  noii-suited^ 
the  danger  from  the  bridge  being  clearly  incident  to  the  labor  he 
undertook  to  perform.  In  view  of  the  brakeman's  knowledge  as  to 
the  bridge,  his  omission  to  avoid  the  accident  by  stooping  was  such 
want  of  ordinary  care  and  caution  as  would  have  defeated  his 
action  if  otherwise  maintainable.  Having  assumed  the  risk 
of  injury  to  his  person  from  the  bridge,  evidence  offered  by 
him  upon  the  trial  tending  to  show  its  dangerous  character  was 
properly  excluded.  The  danger  was  open  and  obvious,  and  within 
the  plaintiff's  personal  knowledge  at  the  time  he  entered  the  de- 
fendant's employment.  It  was  a  danger  clearly  incident  to  the  ser- 
vice which  he  undertook  to  perform.  He  knew  as  well  as  his  em- 
ployer the  perils  of  the  business,  at  least  as  respects  the  bridge  in 
question,  and  the  law  will  imply  that  he  assumed  the  risk  of  per- 
.sonal  injury,"  citing  Sherman  v.  Rochester  and  Syracuse  R.  Co.,  17 
N.  Y.  153  ;  Faulkner  v.  JBrie  R.  Co.,  49  Barb.  324 ;  39  N.  Y. 
468. 

*^  This  is  a  well-settled  rule;  but  if  the  rule  were  otherwise,  upon 
the  evidence  in  this  case  the  plaintiff  was  not  entitled  to  recover 
upon  another  ground.  The  injury  was  caused  by  his  own  negli- 
gence. It  is  admitted  that  he  knew  that  this  was  a  low  bridge, 
and  he  must  have  known  that  he  could  not  pass  under  it  while  on 
the  top  of  the  cars,  unless  he  stooped,  without  injury.  He  might 
have  avoided  all  injury  by  the  exercise  of  the  most  ordinary  care 
and  caution.  The  exception  taken  to  the  ruling  of  the  court,  ex- 
cluding the  evidence  offered  by  the  plaintiff,  that  other  persons  had 
been  killed  at  the  same  crossing,  must  be  overruled.     That  evi- 
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dence  was  wholly  immaterial  if  the  plaintifl  took  upon  himself  the 
risk  of  injury  to  his  person  from  that  stmctore,  as  he  undoubtedly 
did.*' 

In  the  case  of  Battitnore  and  Ohio  Railroad  Co.  v.  Strieker,  5 1 
Md.  47;  8.  c. 9  34  Am.  Bep.  294,  the  court  said  upon  this  question: 
"  This  suit  was  brought  by  the  appellee  to  recover  for  injuries  re- 
eeiyed  by  being  carried  against  a  bridge  spanning  the  appellant's 
road  while  he  was  on  the  top  of  a  ^ house  car'  in  the  discharge  of 
his  duty  as  a  conductor  of  a  freight  train.  ♦  •  ♦  To  entitle 
the  plaintiff  to  maintain  this  suit,  it  was  necessary  to  prove  that 
the  company  had  been  guilty  of  negligence  which  directly  caused 
the  injury;  that  is  to  say,  that  in  the  relation  which  existed  be> 
tween  the  appellee  and  the  company,  the  latter  had  failed  or  neg- 
lected to  perform  some  duty  toward  the  appellee  which  was  do- 
Tolved  upon  it  by  law;  and  secondly,  it  must  appear  that  the  ap- 
pellee was  not  guilty  of  any  negligence  on  his  part,  or  any  want  of 
reasonable  prudence  and  caution  to  avoid  the  accident.  Ist  As  tp 
the  alleged  negligence  on  the  part  of  the  company.  In  what  did 
this  consist?  It  was  said  it  was  negligent  in  constructing  the  bridge 
so  low  that  a  conductor  or  brakeman  could  not  pass  under  it  in 
safety  on  the  top  of  a  house  car  where  his  duty  required  him  some- 
times to  be.  But  there  is  no  evidence  to  support  this  position. 
On  the  contrary,  all  the  proof  shows  that  the  employees  of  the 
company,  and  the  appellee  among  them,  every  day  passed  under  the 
bridge  in  safety  by  observing  the  simple  and  easy  precaution  of 
stooping  or  sitting  down  while  passing  under  the  bridge. 

''No  negligence  can  be  imputed  to  the  company  because  the 
stmts  of  the  bridge  were  not  high  enough  to  allow  a  person  to  pass 
under  them  standing  upright  on  top  of  the  cars.  Bat/lor  v.  Del 
and  W.  R.  Uo.,  II  Vroom,  23;  s.  c,  29  Am.  Rep.  208.  It  was  not 
required  of  the  appellee  to  stand  upon  his  feet  while  passins^  the 
bridge. 

'^  Nothing  is  better  settled  than  that  the  implied  contract  be- 
tween the  employer  and  the  employee  is  that  the  latter  takes  upon 
himself  all  the  natural  risks  and  perils  incident  to  the  service.'' 
Moran's  case,  44  Md.  292. 

''  When  a  servant  enters  upon  an  employment,  he  accepts  the 
service  subject  to  the  risks  incidental  to  it.  An  employee  who  con- 
tracts for  the  performance  of  hazardous  duties,  assumes  such  risks 
as  are  incident  to  their  discharge  from  causes  open  and  obvious,  the 
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dangerous  character  of  which  causes  he  had  opportunity  to  asoer- 
tain. 

''  If  a  man  chooses  to  accept  employment,  or  continue  in  it,  with 
the  knowledge  of  the  danger,  he  must  abide  the  consequences  so 
far  as  any  claim  against  the  employer  is  concerned.'*  Woodley  t. 
M.  D.  Co.,  2  Ex.  Diy.  389;  21  Moak  Eng.  507. 

What  then  was  the  legal  duty  of  this  company?  It  was  the  duty 
of  the  company  to  exercise  all  reasonable  care,  to  provide  and  main- 
tain safe,  sound  and  suitable  machinery,  roadway  structures  and  in- 
strumentalities; and  it  must  not  expose  its  employees  to  risks  be- 
yond those  which  are  incident  to  the  employment,  and  were  in  con- 
templation at  the  time  of  the  contract  of  service;  and  the  employee 
has  a  right  to  presume  that  the  company  has  dischaiged  these 
duties.  O'ConneWs  case,  20  Md.  212  ;  ScaUy's  case,  27  id.  589  ; 
Winder's  case,  32  id.  419. 

In  the  case  in  hand  the  deceased,  after  service  in  the  company^s 
depot  grounds  for  some  time,  engaged  about  shifting  cars,  coupling 
cars,  and  such  like  duties,  sought  employment  as  brakeman.  As 
this  service  was  performed  in  the  town  of  Manchester,  on  the  banks 
of  the  James  river,  which  is  spanned  by  one  of  the  bridges  of  this 
railroad  company,  and  close  to  the  same,  it  might  be  presumed, 
perhaps,  that  he  knew  of  the  character  of  the  duties  of  a  brakeman 
performed  before  his  eyes  every  day.  But  in  this  case  it  is  clearly 
proved  that  he  was  instructed  by  his  employer  at  the  time  of  the 
contract  of  service  as  to  the  dangerous  character  of  the  service  re- 
quired of  a  brakeman,  and  especially  as  to  the  danger  in  passing 
under  these  overhead  structures  without  sitting  down  or  stooping, 
and  that  he  was  notified  in  particular  about  this  particular  bridge; 
and  that  it  was  shown  to  him,  and  that  he  passed  under  it  in  the 
broad  daylight,  which  he  could  not  have  done  without  stooping; 
that  after  passing  under  this  bridge  three  times,  he  was  specially 
warned  about  it  again  as  he  was  about  to  pass  under  it  on  the  fatal 
night;  that  he  did  not  exercise  the  precaution  required  of  stooping, 
and  that  he  was  standing  up  when  he  was  struck.  Why  he  did  not 
stoop  or  sit  down  will  never  be  known,  as  he  was  killed  by  the 
collision.  Whether  he  forgot  to  stoop,  as  he  had  before  done  in 
passing  under  this  bridge,  is  not  known,  but  his  negligence  in  not 
exercising  this  simple  and  ordinary  care  and  caution  was  the 
proximate  cause  of  his  death,  without  which  it  would  not  have  oc- 
curred, and  the  appellant  cannot  recover  damages  therefor  of  the 
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company.  While  we  think  the  accident  was  cansed  by  want  of 
reasonable  care  on  the  part  of  the  appellant's  intestate,  we  do  not 
rest  our  decision  solely  on  this  gronnd.  This  peril  was  one  inci- 
dent to  the  employment,  in  contemplation  at  the  time  of  the  con- 
tract, and  arising  from  causes  open  and  obvious,  the  dangerous 
character  of  which  the  deceased  had  an  opportunity  to  ascertain, 
and  the  risk  of  which  he  assumed. 

Haying  stated  our  opinion  upon  the  rules  of  law  applicable  to 
the  case,  which  deny  to  the  appellant  the  right  to  recover,  it  is  not 
necessary  to  more  specially  notice  the  several  assignments  of  error 
contained  in  the  record.  We  are  of  opinion  that  there  is  no  error 
in  the  judgment  complained  of  and  appealed  from  in  this  case,  and 
the  same  must  be  affirmed. 

JudgmmU  affirm&d. 

FAUirriJEBOY,  J.,  dissented. 


Moov'8  Adxikistrator  v.  Richmond  avd  Allbghavt  Baii^ 

ROAD    OOMPAKT. 

(78  Va.  74B.) 

Matter  andeervtuU — eo-eerwknU — conductor,  section  foreman  and  trainmen. 

The  conductor  of  a  railway  material  train  is  not  a  f ellow-serrant  of  the  train- 
men ;  nor  is  a  section  foreman.    (8ee  note,  p*  406.) 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case. 

Rn  T,  Hutard,  for  appellant. 

Johngion,  Williams  d  Boulware  and  Carrington  A  FMkugh,  for 
appell^ 


Fauntleboy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  the  city  of  Bichmond,  rendered  on  the  21st  De- 
cember, 1881,  in  a  suit  in  which  E.  B.  Spencer,  administrator  of 
Oeorge  Moon,  deceased,  is  plaintiff,  and  the  Bichmond  and  Alle- 
ghany Bailroad  Company  is  defendant. 

The  action  is  for  recovery  of  damages  from  the  defendant  com- 
pany of  $10,000  for  the  kiUing  of  the  plaintiff's  intestate,  George 
V0L.XLIX  — 61 
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Moony  by  the  negligence  of  the  said  company,  and  through  no  con-t 
tributory  negligence  of  the  said  decedent,  who  was  an  employee  of 
the  said  company,  and  who,  as  snch,  was  faith;fally  performing  his 
duty  at  the  time  of  the  accident  which  caused  his  death. 

On  Holiday  morning,  July  25,  1881,  a  material  train,  which  on, 
Saturday  next  before  had  been  run  up  to  Joshua  Falls,  was  started 
down  the  road,  running  backwards,  with  the  engine  and  tender  not 
turned  around,  but  simply  detached  from  the  front  of  the  train  and 
coupled  at  the  rear,  the  pilot  of  the  engine  being  attached  to  the 
rear  car,  which  was  the  captain's  caboose  car. 

Oeorge  Moon  was  one  of  a  party  of  colored  men  who  had  been 
CQg^ed  for  this  company,  in  Halifax  county,  by  Captain  W.  R 
Thompson,  the  conductor  on  this  train,  and  Moon  had  been  put 
under  his  qharge  and,  orders,  and  received  orders  only  through  him. 
Moon  was  an  experienced,  able-bodied  railroad  hand,  m  the  twenty- 
third  year  of  his  age,  and  number  one  in  all  respects,  and  was  made 
one  of  the  rear  brakemen  by  the  conductor.  This  train  was  in  use 
hauling  cross-ties  from  points  of  delivery  between  the  Falls  of 
Joshua  and  Scottsville,  and  also  in  hauling  dirt  for  repairing  the 
track' frbm:  title  to'  time.  Various  parties  of  section  hands  were  at 
work  upon  the  road  on  the  25th  of  Jaly,  and  all  signalled  the  train 
with  flags  as  it  approached  them,  save  one.  This  party,  under  the 
section-master,  Hemdon,  was  at  work  a  few  miles  below  Gladstone 
station,  upon  a  curve  in  the  road,  and  had  thie  outside  rails  up, 
bringing  them  to  a  higher  level  than  had  existed  before,  and  had 
what  is  called  a  '^run  out,"  with  one  end  corresponding  in  level 
with  the  new  and  raised  level  above,  while  the  other  end  had  the 

»  I.I-  ' 

same  level  as  the  old  track  below.  Under  this  ^'  run  out "  the  dirt 
had  not  been  filled  in  and  rammed  firm,  but  it  had  only  been 
tamped — that  is,  gravel  had  been  thrown  under  the  end  of  the  tie 
on  which  the  joints  of  the  rail  rested  at  the  upper  end  of  the  *'  run 
out,"  and  aliso  under  the  ties  at  other  places  along  the  ''run  out." 
With  the  track  in  this  condition,  on  a  curve,  the  foreman,  or 
section-master,  Her^don,  deliberately  chose  to  take  the  chances, 
and  gave  no  signal  to  the  approaching  train.  The  engineer  run- 
ning the  train,  who  had  been  experienced  as  an  engineer  for  thirty 
years,  saw  the  hands  of  this  working  party  under  the  section-master, 
Hemdon,  at  work  on  the  track  half  a  mile  ahead,  but  seeing  no 
flag  signal,  thought  all  was  right  and  put  on  steam,  and  when  he 
tliought  he  had  passed  all  the  hands  standing  near  the  track,  ''  gave 
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her  steam  again  to  quicken  np^  and  jast  aftier  saw  the  tender  jnnip-) 
ing  and  knew  it  was  off  the  track.''  He  shut  off  the  steam  and  was,, 
with  his  engine^  carried  over  the  banks,  etc.  The  cars  were  new/ 
the  rails  and  ties  were  new^  and  there  was  no  obstmction  on  the* 
track  ;  yet  the  tender  was  thrown  off  and  jerked  clear  around  and; 
upset  oyer  the  embankment,  the  engine  thrown  off  and  turned  over 
into  the  canal ;  one  caboose  car  jumped  clear  over  the  engine,  and  • 
another  was  broken  to  pieces,  and  two  flats  likewise,  while  a  third' 
fiat  was  reared  up  upon  the  wreck  with  its  hind  wheels  resting  on 
the  ti^ack ;.  Gteorge  Moon  was  thrown  off  to  the  right,  and  caught  ^ 
under  the  wreck  and  had  all  the  flesh  torn  off  of  one  leg  from  the ' 
knee  to  the  foot,  and  his  body  so  bruised  and  injuired  that  he  died  - 
after  eight  hours  of  intense  suffering.  The  record  shows  that  the  > 
deceased,  Qeorge  Moon,  was  faithfully  performing  his  duty-*-^iiras^ 
guilty  of  no  negligence — and  that  there  was  no  apparent  or  imagin-  \ 
able  cause  for  the  accident,  other  than  the  running  of  the  train  > 
over  the  newly  raised  and  unequally  eleyated  track  around  a  curve,  ^ 
and  accelerating  the  sp^d  just  at  the  place  where  the  track  hiid! 
been  disrupted  by  the  working  party,,  then  on  the  spot,  who  wholly  ' 
failed  to  signal  or  notify  the. oncoming  train,  under  ah  old  and  ex- ' 
perienoed  engineer,  who  says  that  he  saw  the  party  full  half  a  mile  ■ 
ahead,  but  seeing  no  flag,  therefore  concluded  that  i^l  was  right. 

Upon  this  state  of  facts  the  plaintiff's  attorney  moved  the  courts 
to  instruct  the  jury  as  follows,  viz. :  I.  ^'  If  the  jury  believe  from, 
the  evidence  in  this  case  that  Oonductor  W.  B.  Thompson  had 
general  charge  and  control  of  the  train  men,  assigtiing  them  to  such . 
duties  as  he  thought  proper,  and  general  control  oyer  the  coupling ) 
and  make-up  of  bis  train,  and  that  jike  accident  of  July  25,  1881, ; 
was  caused  by  any  negligence  in  the  management  of  making  up  his 
train,  the.  company  is  liable  therefor,  and  they  must  find  for  the. 

plaintiff." 

We  think  that  this  instruction  should  have  been  given  as. asked  ;> 
and  the  court  erred  in  refusing  to  give  it.  It  was  ciertainJy  incum*^ 
bent  on  the  defendant  company,  upon  the  facts  shown  by  record,  -. 
to  show,  affirmatively  and  positively,  that  the  accident  was  not: 
caused  by  its  negligence^  or  the  negligence  of  any  agent  for  whose  i 
conduct  the  company  itself  was  responsible  (OreenUafy,  Illinois \ 
Cmdral  Railroad  6U,.29  Iowa,  14);  and  the  evidence  diowingbyi 
the  defendant's  .o>vn^yitnesses  that  the  train  was  not  milde  up  in-. 
th(Q  usual  and  proper  yrf^y^^nd  ^hl^t  W*:  R.  Thompson,  the  conduo* 
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tor,  was  not  a  fellow-serfant  of  Moon^  but  his  saperior,  and  in  a 
position  wherein  he  exercised  discretionary  anthorityy  and  was 
charged  with  certain  duties^  for  the  proper  performance  of  which 
the  law  holds  the  company  itself  responsible,  any  negligence  on  his 
part  in  this  behalf  is  the  negligence  of  the  company  itsell  Rail- 
road Company  r.  Fori,  17  WalL  663  ;  Brothers  v.  Ooriter,  62  Mo. 
373  ;  s.  0.,  14  Am.  Bep.  424 ;  Paitorson  t.  Pittsburg  and  ConsMtts^ 
vffle  Railroad,  76  Penn.  389 ;  a.  a,  18  Am.  Bep.  412. 

And  we  think  the  second  instruction  :  ''  If  the  jury  shall  belieye 
from  the  evidence  that  the  accident  was  caused  by  any  negligence 
or  want  of  skill  on  the  part  of  Hemdon,  the  section  foreman,  in 
failing  to  signal  the  train,  or  in  failing  to  have  the  track  in  safe 
condition  at  the  place  of  the  accident,  the  company  is  liable,  and 
they  must  find  for  the  plaintiff,''  was  correct,  and  oaght  to  have 
been  given  by  the  court.  Hemdon,  the  section  master,  in  charge 
of  a  squad  of  hands  working,  altering  and  repairing  the  road,  could 
in  no  sense  be  regarded  a  fellow-servant  in  the  same  common  em- 
ployment, or  department  of  service  with  Moon,  who  was  a  train- 
hand  and  brakeman.  Connolly  v.  Davidson,  16  Minn.  619 ;  &  c, 
2  Am.  Bep.  164.  They  were  not  co-employees,  thrown  together  in 
a  common  duty,  and  having  opportunity  to  observe  and  judge  of 
the  habits  and  qualifications  of  each  other.  Lswis  v.  Si.  Louis,  etc, 
R.  Co.,  69  Mo.  496 ;  s.  c,  21  Am.  Bep.  886 ;  Ryany.  Chicago  and 
N,  W.  R,  Co.,  60  111.  171 ;  s.  c,  14  Am.  Bep.  32.  And  where  a 
company  delegates  to  an  agent  or  employee  the  performance  of 
duties  which  the  law  makes  it  incumbent  on  the  company  to  per- 
form, his  acts  are  the  acts  of  the  company  —  his  negligence  is  the 
negligence  of  the  company.  Brothers  v.  Cortter,  62  Mo.  373;  8.  o., 
14  Am.  Bep.  424 ;  Flike  v.  Boston  and  Albany  R.  Co.,  63  N.  Y. 
649 ;  8.  c,  13  Am.  Bep.  646  ;  Corcoran  v.  HoJbrooh,  69  N.  Y.  617 ; 
8.  c,  17  Am.  Bep.  369 ;  Mullan  v.  Philadelphia  and  Southern  S. 
Co.,  78  Penn.  26 ;  8.  c,  21  Am.  Bep.  2 ;  Ryan  v.  Chicago  and  N. 
W.  R.  Co.,  60  ni.  171 ;  s«  c,  14  Am.  Bep.  32.  If  corporations 
could,  in  such  cases,  escape  liability  on  the  plea  that  their  agent  was 
fellow-servant  or  co-employee  of  the  party  injured,  it  follows  that 
they  could  never  be  held  liable  at  all,  since  such  corporations  must 
need  perform  their  duties  always  through  agents,  who  have  a  com* 
men  employer.  FJike  v.  Boston  and  Albany  R.  Co.,  63  N.  Y.  649, 
supra;  Hough  v.  R,  Co.,  100  XT.  S.  218-19;  Whart  Neg.,  §232. 

The  fellow-servant  or  co-employee,  for  whose  negligence  the  com- 
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pany  is  not  liable,  is  one  who  is  in  the  same  common  employment — 
that  is,  in  the  same  shop,  or  placed  with,  and  having  no  authority 
oyer^  the  one  injured  —  and  who  is  no  more  charged  with  the  dis- 
cretionary exercise  of  powers  and  duties  imperatively  resting  on  the 
company  than  the  injured  party ;  but  where  a  person  is  placed  in 
charge  of  the  '^  construction  or  repair  of  machinery/'  the  **  dis- 
patching of  trains/'  the  **  maintenance  of  way/'  etc,  he  is  not  a 
fellow-servant  with  those  under  him,  nor  with  those  in  a  different 
department  of  the  company's  service.  He  is  the  agent  of  the  com- 
pany, which  has  assumed,  through  him,  the  performance  of  duties 
which  are  absolute  and  imperative  ;  the  omission  or  the  negligenoe 
of  performing  which  the  law  will  in  nowise  excuse.  Clarke  y. 
ffohnes,  7  Hurls.  &  Nor.  937 ;  Ibrd  v.  FUehburg  R.  Co.,  110  Mass. 
241 ;  &  c,  14  Am.  Bep.  598 ;  Hough  v.  Railroad  Co.,  supra. 

The  third  instruction  asked  for  by  the  plaintiff,  covering  the  case 
of  the  accident  being  caused  by  the  insecure  condition  of  the  track 
below  where  Hemdon  was  at  work,  and  the  fourth  instruction^ 
whether  it  was  at  or  below  his  work,  were  proper  and  lelative  to 
the  facts  in  evidence,  and  should  have  been  given  by  the  court. 

The  court  declined  to  give  the  instructions  asked  for,  and  in  lien 
thereof,  gave  three  instructions  of  its  own  as  follows,  viz.  : 

IHrsL  ''  The  jury  are  instructed  that  they  should  find  for  the 
defendant  in  this  cause,  unless  they  believe  from  the  evidence  that 
the  death  of  the  plaintiff's  intestate  was  caused  by  some  wrongful 
act,  neglect  or  default  of  the  defendant  corporation." 

This  instruction  is  correct  as  a  proposition  of  law,  but  following 
the  refusal  of  the  court  to  give  the  instructions  which  had  been 
asked  by  the  counsel  for  the  plaintiff,  it  should  have  concluded 
with  the  addition  of  ''or  its  agents." 

The  second  instruction  given  by  the  court  was  :  ''  And  the  jury 
are  further  instructed,  that  if  they  believe  the  accident  which 
caused  his  death  was  occasioned  by  any  negligence  of  Herndon,  the 
section  foreman,  in  failing  to  signal  the  train^  they  cannot  impute 
such  negligence  in  this  case  to  the  defendant,  and  should  find  for 
the  defendant."  This  instruction  is  erroneous,  and  is  against  law 
and  reason  alike.  It  assumes  that  an  employee  ''takes  all  risks," 
when  in  law  his  contract  is  based  on  the  implied  duty  and  under- 
taking of  the  company  to  provide  safe  and  adequate  machinery, 
competent  and  vigilant  agents,  and  to  keep  its  roadway  and  struc- 
tures always  in  good  and  safe  condition,  when  he  is  required  to  go 


r«)6  VIRGINIA, 


Moon's  Admihisintor  y.  Richmond  and  Alleghany  Railrottd  Comxiiuij. 


over  them.  Chicago  and  N.  W.  R,  Co.  v.  Jackson^  56  111,  492 ;  s. 
:c.,  8  Am:  Bep.  661;  Cbr(^an  v,  Holhrook,  69  N.  Y.  517;  s.  c,  17 
Am.  Bep.  369  ;  Baxtor  y.  Roberts,  44  CaL  187 ;  s.  c,  13  Am.  Bep. 
160 ;  Snow  y.  Housatonic  Railroad  Co.,  8  Allen,  441 ;  LetM  Adtrir 
•y.  SI.  Louis  and  Iron  Mountain  R.,  59  Mo.  495;  s.  c,  21  Am.  Bep. 
386  ;  Patteson  y.  Pittsburg  and  ConnMviUe  Railroad,  76  Penn.  St 
•^389 ;  8.  c,  18  Am;  Bep.  412  ;  Drymala  y.  Thompson,  26  Minn.  40 ; 
Moore s  AdmW  y.  R.  and  D.  Railroad,  8  Ya.  L.  J.  84. 

[Minor  matter  omitted.] 

The  court  erred  in  oyermling  the  motion  for  a  new  trial.  Under 
the  instructions  giyen,  and  the  refusal  to  giye  the  instructions 
asked  by  the  plaintiff,  the  jury  could  not  find  otherwise  than  they . 
did ;  but  the  yerdict  was  against  both  law  and  eyidenoe,  and  should 
haye  been  set  aside.  The  eyidence  shows  that  the  deceased,  George 
Moon,  came  to  his  death  while  faithfully  performing  his  duty  in 
the  seryioe  of  the  Bichmond  and  Alleghany  Bailroad  Company  with- 
out any  contributory  negligence  on  his  part,  but  wholly  and  solely 
(by  the  breach  of  duty  and  negligence  of  the  said  company,  which 
was  reckless  of  decedent's  life,  in  requiring  him,  without  warning, 
ito  go  at  a  rapid  speed  oyer  a  part  of  its  roadway  which  was  at  the 
time,  and  in  the  knowledge  of  its  agents,  unfit  and  unsafe  to  be 
'run  oyer  by  the  train. 

i  The  judgment  of  the  Circuit  Court  of  the  city  of  Bichmond  in 
this  case  must  be  reyersed  and  annulled,  and  the  case  remanded  for 
a  new  trial  in  said  court,  in  accordance  with  the  yiews  herein  ex* 
pressed. 

Judgment  reversed, 
',    HiNTON,  J.,  concurred  in  result. 

,  NoTB  BY  THB  REPORTER. — In  BoihfWid  T.  Bosi,  113  U.  8.  877»  it  was  held 
that  a  nilway  company  Is  liable  to  a  locomotive  engineer  injured  hj  the  neg- 
ligence of  a  conductor  in  the  conduct  of  a  train.  The  following  are  the  material 
portions  of  the  opinion,  by  Field,  J. : 

*  *  The  general  liability  of  a  railroad  company  for  injuries  caused  by  the  negli- 
gence of  its  seryants  to  passengers  and  others  not  in  its  service  is  conceded. 
It  covers  all  injuries  to  which  they  do  not  contribute.  But  where  injuries 
befall  a  servant  in  its  employ,  a  different  principle  applies.  Having  been 
engaged  for  the  performance  of  specified  services,  he  takes  upon  himself  the 
ordinary  risks  incident  thereto.  As  a  consequence,  if  he  suffers  by  exposure 
to  them,  he  cannot  recover  compensation  from  his  employer.  The  obvious 
reason  for  this  exemption  is  that  he  has,  or  in  law  is  supposed  to  have  them 
tin  contemplation  when  he  engages  in  the  service,  and  that  his  compensation  is 
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'airaliged  accordingly.     He  cannot,  in  reason,  complain  if  he  suffers  from  a  risk 
*  which  he  has  voluntarily  assumed,  and  for  the  assumption  of  which  he  is  paid. 
'  There  is  also  another  reason  often  assigned  for  this  exemption,  that  of  a  sup- 
posed public  policy.     It  is  assumed  that  the  exemption  operates  as  a  stimulant 
to  diligence  and  caution  on  the  part  of  the  servant  for  his  own  safety  as  well 
as  that  of  his  master.     Much  potency  is  ascribed  to  this  assumed  fact  by 
reference  to  those  cases  where  diligence  and  caution  on  the  part  of  servants 
constitute  the  chief  protection   against  accidents.     But  it  may  be  doubted 
'whether  the  exemption  has  the  effect  thus  claimed  for  it.     We  have  never 
known  parties  more  willing  to  subject  themselves  to  danger  of  life  or  limb, 
because  if  losing  the  one  or  suffering  in  the  other,  damages  could  be  recovered 
by  their  representatives  or  themselves  for  the  loss  or  injury.   The  dread  of  per- 
sonal injury  has  always  proved  sufficient  to  bring  into  exercise  the  vigilance 
and  iLCtivity  of  the  servant. 

"  But  however  this  may  be,  it  is  indispensable  to  the  employer's  exemption 
from  liability  to  his  servant  for  the  consequences  of  risks  thus  incurred,  that 
he  should  himself  be  free  from  negligence.  He  must  furnish  the  servant  the 
means  and  appliances  which  the  service  requires  for  its  efficient  and  safe  per- 
formance, unless  otherwise  stipulated;  and  if  he  fail  in  that  respect,  and  an 
injury  result,  he  is  as  liable  to  the  servant  as  he  would  be  to  a  stranger.  In 
other  words,  whilst  claiming  such  exemption  he  must  not  himself  be  guilty  of 
contributory  negligence. 

"  When  the  service  to  be  rendered  requires  for  its  performance  the  employ- 
ment of  several  persons,  as  in  the  movement  of  railway  trains,  there  is  neces- 
sarily incident  to  the  service  of  each  the  risk  that  the  others  may  fail  in  the 
vigilance  and  caution  essential  to  his  safety.  And  it  has  been  held  in  numerous 
cases,  both  in  this  country  and  in  England,  that  there  is  implied  in  his  con- 
tract of  service  in  such  cases  that  he  takes  upon  himself  the  risks  arising  from 
the  negligence  of  his  fellow-servants,  while  in  the  same  employment,  pro- 
vided always  the  master  is  not  negligent  in  their  selection  or  retention,  or  in 
famishing  adequate  materials  and  means  for  the  work;  and  that  if  injuries 
then  befall  him  from  such  negligence,  the  master  is  not  liable.  The  doctrine 
was  first  announced  in  this  country  by  the  Supreme  Court  of  South  Carolina  in 
ld41,  in  Murray  v.  BaO/road  Co.,  1  McMullan,  885,  and  was  affirmed  by  the 
Bupreme  Court  of  Massachusetts  the  following  year  in  FcerMo^  v.  Boston  and 
WoreeMer  B.  Co.,  4  Mete  49.  In  the  South  Carolina  case  a  fireman,  whilst  in 
the  employ  of  the  company,  was  injured  by  the  negligence  of  an  engineer  also 
in  its  employ,  and  it  was  held  that  the  company  was  not  liable,  the  court  ob- 
serving Uiat  the  engineer  no  more  represented  the  company  than  the  fireman; 
that  each  in  his  separate  department  represented  his  principal;  that  the  regular 
movement  of  the  train  of  cars  to  its  destination  was  the  result  of  the  ordinarv 
performance  by  each  of  his  several  duties;  and  that  it  seemed  to  be  on  the 
pari  of  the  several  agents  a  joint  undertaking  where  each  one  stipulated  for 
the  performance  of  his  several  part;  that  they  were  not  liable  to  the  companv 
for  Uie  conduct  of  each  other,  nor  was  the  company  liable  to  one  for  the  con 
duct  of  another  and  that  as  a  general  rule,  when  there  was  no  fault  in  the 
owner,  he  was  only  liable  to  his  servants  for  wages. 
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"  In  the  Maasachusetts  case,  an  engineer  employed  hj  a  ndlioad  company  to 
mn  a  train  on  its  road  was  injured  hy  the  negligence  of  a  switch-tender  also 
in  its  employ,  and  it  was  held  that  the  company  was  not  liable.     The  oout 
placed  the  exemption  of  the  company,  not  on  the  groondof  the  South  CSaxolina 
decision,  that  there  was  a  Joint  undertaking  by  the  fellow  seryants,  bat  on  the 
ground  that  the  contract  of  the  engineer  implied  that  he  would  take  upon  him- 
self the  risks  attending  its  performance,  that  those  included  the  injuries  which 
might  befall  him  from  the  negligence  of  fellow  servants  in  the  same  employ- 
ment, and  that  the  switch-tender  stood  in  that  relation  to  him.    And  the  court 
added,  that  the  exemption  of  the  master  was  supported  by  considerations  of 
policy.      '  When  several  persons,'  it  said,  '  are  employed  in  the  conduct  of 
one  common  enterprise  or  undertaking,  and  the  safety  of  each  depends  on  the 
care  and  skill  with  which  each  other  shall  perform  his  appropriate  duty,  each 
is  an  observer  of  the  conduct  of  the  others,  can  give  notice  of  any  misconduct, 
incapacity  or  neglect  of  duty,  and  leave  the  service,  if  the  common  employer 
will  not  take  such  precautions  and  employ  such  agents  as  the  safety  of  the 
whole  party  may  require.    By  these  means  the  safety  of  each  will  be  much 
more  effectually  secured  than  could  be  done  by  a  resort  to  the  conmion  em- 
ployer for  indemnity  in  case  of  loss  by  the  negligence  of  each  other.'     And  to 
the  argument,  which  was  strongly  pressed,  that  though  the  rule  might  apply 
where  two  or  more  servants  are  employed  in  the  same  department  of  duty,  where 
each  one  can  exert  some  influence  over  the  conduct  of  the  other,  and  thus  to  soma 
extent  provide  for  his  own  security,  yet  that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty  at  a  distance  from  each 
other,  and  where  one  can  in  no  degree  control  or  influence  the  conduct  of 
another,  it  answered  that  the  objection  was  founded  upon  a  supposed  distinc- 
tion, on  which  it  would  be  extremely  difficult  to  establish  a  practical  rule. 
'  When  the  object  to  be  accomplished,'  it  said,  '  is  one  and  the  same,  when 
the  employers  are  the  same,  and  the  several  persons  employed  derive  their 
:authority  and  their  compensation  from  the  same  source.  It  would  be  extremely 
.difficult  to  distinguish  what  constitutes  one  department  and  what  a  distinct 
(department  of  duty.    It  would  vary  with  the  circumstances  of  every  case.' 
And  it  added,  '  that  the  argument  rests  upon  an  assumed  principle  of  respon- 
sibility which  does  not  exist.     The  master,  in  the  case  supposed,  is  not  exempt 
from  liability  because  the  servant  has  better  means  of  providing  for  his  safety, 
when  he  is  employed  in  immediate  connection  with  those  from  whose  negli- 
gence he  might  suffer,  but  because  the  miplied  contract  of  the  master  does  not 
extend  to  indemnify  the  servant  against  the  negligence  of  any  one  but  himself; 
and  he  is  not  liable  in  tort,  as  for  the  negligence  of  his  servant,  because  the 
person  suffering  does  not  stand  toward  him  in  the  relation  of  a  stranger,  but 
Is  one  whose  rights  are  regulated  by  contract,  express  or  implied.'    4  Mete. 
48,60. 

'*  The  opinion  in  this  case,  which  was  delivered  by  Chief  Justice  Shaw,  has 
exerted  great  influence  in  controlling  the  course  of  decisions  in  this  country. 
In  several  States  it  has  been  followed,,  and  the  English  courts  have  dted  it 
with  marked  commendation. 

'*  The  doctrine  of  the  master's  exemption  from  liability  was  firet  distinctly 
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annoonoed  in  England  in  1860  hj  the  Court  of  Exchequer  in  HrUeHmtm  ▼. 
Tcfk,  New  OtuUe  and  Bermek  B.  Ch.,  6  Exch.  848;  Frietap  y.  IlbtoUr,  8  Mees. 
A  Wels.  1,  which  was  decided  in  1887,  and  is  often  cited  as  the  first  ease  de< 
daring  the  doctrine,  did  not  directly  involve  the  question  as  to  the  liability  of 
a  master  to  a  servant  for  the  negligence  of  a  fellow-servant.  In  that  case  a  van 
of  the  defendant  in  which  the  plaintiff  was  carried  was  out  of  repair  and  over- 
loaded, and  consequently  broke  down  and  caused  the  injury  complained  of; 
but  it  did  not  appear  what  produced  the  defect  in  the  van  or  by  whom  it  was 
overloaded.  The  court  in  giving  its  decision  against  the  plaintiff  observed 
that  if  the  master  was  liable,  the  principle  of  that  liability  would  *  carry  us  to 
an  alarming  extent;'  and  in  illustration  of  this  statement  said  that  if  the 
owner  of  a  carriage  was  responsible  for  its  sufficiency  to  his  servant,  he  was 
nnder  the  principle  responuble  for  the  negligence  of  his  coach-maker  or  har- 
ness-maker or  coachman,  and  mentioned  other  instances  of  such  possible  re- 
spomdbillty  to  a  servant  for  the  negligence  of  his  fellows,  concluding  that  the 
inconvenience  of  such  consequences  afforded  a  sufficient  argument  against 
the  application  of  the  principle  to  that  case.  The  case  therefore  can  only 
be  odisidered  as  indirectly  asserting  the  doctrine.  At  any  rate,  the 
ffuiehinecni  case  is  the  first  one  where  the  doctrine  was  applied  to  railway 
service.  There  it  appeared  that  a  servant  of  the  company,  who  in  the  dis- 
charge of  his  duty  was  riding  on  one  of  its  trains,  was  injured  by  a  collisioii 
with  another  train  of  the  same  company,  from  which  his  death  ensued;  and 
it  was  held  that  his  repreeentativee  could  not  recover  as  he  was  a  fellow-servant 
with  those  who  caused  the  injury;  and  the  court  said  that  whether  thv  death 
resulted  from  the  mismanagement  of  the  one  train  or  the  other,  or  of  both,  did 
not  affect  the  principle.  The  rule  was  applied  at  the  same  time  by  that  court 
to  exempt  a  master  builder  from  liability  for  the  death  of  a  bricklayer  in  his 
employ  caused  by  the  defective  construction  of  a  scaffolding  by  his  other 
workmen,  by  reason  of  which  it  broke  and  the  bricklayer  at  work  upon  it  was 
thrown  to  the  ground  and  killed.     Wig^more  v.  Joff,  5  Exch.  864. 

The  doctrine  assumes  that  the  servant  causing  the  injury  is  in  the  same  em- 
ployment with  the  servant  injured,  that  is,  that  both  are  engaged  in  a  common 
-employment.  The  question  in  all  cases  therefore  is,  what  is  essential  to  ren- 
der the  service  in  which  different  persons  are  engaged  a  common  employment) 
And  this  question  has  caused  much  oonfiict  of  opinion  between  different  courts, 
and  often  much  vacillation  of  opinion  in  the  same  court. 

In  BartanMU  Ccal  Co,  v.  JMd,  and  ths  same  company  v.  MeOuire,  reported 
In  8  Biacqueen,  266  and  800  H.  L.  Gases,  decided  in  1868,  the  parties  injured 
were  miners  employed  to  work  in  a  coal  pit,  and  the  party,  whose  negligence 
cansed  the  injury,  was  employed  to  attend  to  the  engine  by  which  they  were 
let  down  into  the  mine  and  brought  out,  and  the  coal  was  raised  which  they 
had  dug;  and  it  was  held  that  they  were  engaged  in  a  common  work,  that  of 
getting  coal  from  the  pit.  '  The  miners,'  said  the  court  in  the  latter  case, 
'  could  not  perform  their  part  unless  they  were  lowered  to  their  work,  not 
could  the  end  of  their  conmion  labor  be  attained  unless  the  coal  which^  they 
got  was  raised  to  the  pit's  mouth,  and  of  course  at  the  close  of  their  day's 
labor  the  workman  must  be  lifted  out  of  the  mine.     Every  person  who  engaged 
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in  such  an  employment  must  have  been  perfectly  aware  that  all  this  was 
■incident  to  it,  and  that  the  service  was  necessarily  accompanied  with  the  danger 
that  the  person  intrusted  ¥rith  the  machinery  might  be  occasionally  negligent 
and  fail  in  his  dnty.'  Lord  Chancellor  Chelmsfobd,  who  gave  the  principal 
opinion  in  the  latter  case,  referred  to  previous  cases  in  which  the  master's  ex- 
emption from  liability  had  been  sustained,  and  said:  '  In  the  consideration  of 
these  cases  it  did  not  become  necessary  to  define  with  any  great  precision  what 
was  meant  by  the  words  '  common  service '  or  '  common  employment/  and 
perhaps  it  might  be  difficult  beforehand  to  suggest  any  exact  definition  of 
them.  It  is  necessary  however  in  each  jMirticular  case  to  ascertain  whether 
the  servants  are  fellow  laborers  in  the  same  work,  because  although  a  servant 
may  be  taken  to  have  engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  undertakes,  yet  he  cannot  be  expected  to  anticipate  those 
which  may  happen  to  him  on  occasions  foreign  to  his  employment.  Where 
servants  therefore  are  engaged  in  different  departments  of  duty,  an  injury 
committed  by  one  servant  upon  another,  by  carelessness  or  negligence  in  the 
course  of  his  peculiar  work,  is  not  within  the  examination,  and  the  master^s 
liability  attaches  in  that  case  in  the  same  manner  as  if  the  injured  servants 
stood  in  no  such  relation  to  him.*  The  lord  chancellor  also  commented  upon 
some  decisions  of  the  Scotch  courts,  and  among  others  that  of  McNaugfUon  v. 
Caledonian  R,  Oo,,  19  Ct  of  Sess.  Cas.  271,  and  said  that  it  might  be  '  sus- 
tained without  conflicting  with  the  English  authorities,  on  the  ground  that  the 
workmen  in  that  case  were  engaged  in  totally  different  departments  of  woik, 
the  deceased  being  a  joiner  or  carpenter,  who  at  the  time  of  the  accident  was 
engaged  in  repairing  a  railway  carriage,  and  the  persons  by  whose  negligence 
his  death  was  occasioned  were  the  same  engine  driver  and  the  persons  who 
arranged  the  switches.'  And  in  the  same  case  Lord  Bbouoham,  after  men- 
tioning the  observations  of  a  judge  of  the  Scottish  courts,  that  an  absolute  and 
inflexible  rule  releasing  the  master  from  responsibility  in  every  case  where  one 
servant  is  injured  by  the  fault  of  another  was  utterly  unknown  to  the  law  of 
Scotland,  said  that  it  was  also  utterly  unknown  to  the  law  of  England,  and 
idded:  '  To  bring  the  case  within  the  exemption  there  must  be  this  most 
material  qualification,  that  the  two  servants  must  be  men  in  the  same  common 
employment,  and  engaged  in  the  same  common  work  under  that  common 
employment.' 

*'  Later  decisions  in  the  English  courts  extend  the  master^s  exemption  from 
liability  to  cases  where  the  servant  injured  is  working  under  the  direction  of  a 
foreman  or  superintendent,  the  grade  of  service  of  the  latter  not  being  deemed 
to  change  the  relation  of  the  two  as  fellow-servants.  Thus  in  Wihon  ▼.  Merry, 
decided  by  the  House  of  Lords  in  1868  on  appeal  from  the  Court  of  Session  of 
Scotland,  the  sub-manager  of  a  coal  pit,  whose  negligence  in  erecting  a  scaffold 
which  obstructed  the  circulation  of  air  underneath,  and  led  to  an  accumulation 
of  fire-damp  that  exploded  and  injured  a  workman  in  the  mine,  was  held  to  be 
a  fellow-servant  with  the  injured  party.  And  the  cburt  laid  down  the  rule 
that  the  master  was  not  liable  to  his  servant  unless  there  was  negligence 
on  the  master's  part  in  that  which  he  had  contracted  with  the  servant  to  do, 
and  that  the  master,  if  not  personally  superintending  the  work,  was  only 
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r  bound  to  select  proper  ^Lnd  competent  persons  to-do  so,  and  famish  them  with 
adequate  materials  and  resources  for  the  work;  that  when  he  had  done  this  he 
.had  done  all  that  he  was  required  to  do,  and  if  the  persons  thus  selected  were 
« guilty  of  negligence,  it  was  not  his  negligence,  and  he  was  not  responsible 
for  the  consequences.  L.  R.,  1  H.  L.  Scotch  App.  896.  In  this  case  as  in 
i  many  others  in  the  English  courts,  the  foreman,  manager  or  superintendent 
of  the  work,  by  whose  negligence  the  injury  was  committed,  was  himself 
also  a  workman  with  the  other  laborerSp  although  exercising  a  direction  over 
the  work.  The  reasoning  of  that  case  has  been  applied  so  as  to  include,  as 
contended  here,  employees  of  a  corporation  in  departments  separated  from 
each  other;  and  it  must  be  admitted  that  the  term  'common  employment,' 
under  late  decisions  in  England,  and  the  decisions  in  this  country  following 
'  the  Massachusetts  case,  is  of  very  comprehensive  import.  It  is  difficult  to 
limit  it  so  as  to  say  that  any  persons  employed  by  a  railway  company,  whose 
labors  may  facilitate  the  running  of  its  trains,  are  not  fellow-servants  how- 
ever widely  separated  may  be  their  labors.  See  Hofden  v.  FUekOurgh  B.  Co., 
129  Mass.  268. 

"  But  notwithstanding  the  number  and  weight  of  such  decisions,  there  are  in 
this  eountry  many  adjudications  of  courts  of  great  learning,  restricting  the  ex- 
emption to  cases  where  the  fellow-servants  are  engaged  in  the  same  depart- 
ment, and  act  under  the  same  immediate  direction;  and  holding  that  within 
the  reason  and  principle  of  the  doctrine,  only  such  servants  can  be  considered 
as  engaged  in  the  same  common  employment.  It  is  not  however  essential  to 
the  decision  of  the  present  controversy  to  lay  down  a  rule  which  will  deter- 
mine, in  all  cases,  what  is  to  be  deemed  such  an  employment,  even  if  it  were 
possible  to  do  so. 

"  There  is,  in  our  judgment,  a  clear  distinction  to  be  made  in  their  relation  to 
•their  common  principal,  between  servants  of  a  corporation,  exercising  no  super- 
vision over  others  engaged  with  them  in  the  same  employment,  and  agents  of 
the  eorporati<m,  clothed  with  the  control  and  management  of  a  distinct  depart- 
ment, in  which  their  duty  is  entirely  that  of  direction  and  superintendence.  A 
conductor,  having  the  entire  control  and  management  of  a  railway  train, 
occupies  a  very  diiferent  position  from  the  brakemen,  the  porters,  and  other 
subordinates  employed.  He  is  in  fact  and  should  be  treated  as  the  personal 
xepresentstive  of  the  corporation,  for  whose  negligence  it  is  resi>onsible  to  sub- 
ordinate servants.  This  view  of  his  relation  to  the  corporation  seems  to  us  a 
reasonable  and  just  one,  and  it  will  insure  more  care  in  the  selection  of  such 
agents  and  thus  give  greater  security  to  the  servants  engaged  under  him  in  an 
employment  requiring  the  utmost  vigilance  cm  their  part,  and  prompt  and  un- 
heritatlng  obedience  to  his  orders.  The  rule  which  applies  to  such  agents  of 
one  railway  corporation  must  apply  to  all,  and  many  corporations  operate  every 
day  several  trains  over  hundreds  of  miles  at  great  distances  apart,  each  being 
under  the  control  and  direction  of  a  conductor  specially  appointed  for  its 
management.  We  know  from  the  manner  in  which  raUways  are  operated, 
that  subject  to  the  general  rules  and  orders  of  the  directors  of  the  companies, 
the  conductor  has  entire  control  and  management  of  the  train  to  which  he  is 
assigned.    He  directs  when  it  shall  start,  at  what  speed  it  shall  run,  at  what 
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stations  it  shall  stop,  and  for  what  length  of  time,  and  eyery  thing  esaentiil  to 
its  successful  moyements,  and  all  persons  employed  on  it  are  sabject  to  liit 
orders.  In  no  proper  sense  of  the  terms  is  he  a  fellow-servant  with  the  fire- 
man, the  brakeman,  the  porters  and  the  engineer.  The  latter  are  fellow 
senrants  in  the  running  of  the  train  under  his  direction,  who  as  to  them  and 
the  train  stands  in  the  place  of  and  represents  the  corporation.  As  obserred 
by  Mr.  Wharton  in  his  yaloable  treatise  on  the  Laws  of  Negligence:  '  It  has 
sometimes  been  said  that  a  corporation  is  obliged  to  act  always  by  servinti, 
and  that  It  is  unjust  to  impute  to  it  personal  negligence  in  cases  where  it  is 
impossible  for  it  to  be  negligent  personally.  Bat  if  this  be  true  it  would  n- 
lieye  corporations  from  all  liaMlity  to  servants.  The  true  view  is,  that  as  cor- 
porations can  act  only  through  superintending  officers,  the  negligence  of  those 
officers  with  respect  to  other  servants  are  the  negligences  of  the  corporation.' 
g  282  a.  The  author  in  a  note  refers  to  Bnckner  Y,New  York  Cent.  B.  Co.,  decided 
in  the  Supreme  Court  of  New  York,  and  afterward  affirmed  in  the  Court  of  Ap- 
peals; and  to  MaUme  v.  SatAawajf,  decided  in  the  latter  court,  in  which  opin- 
ions are  expressed  in  conformity  with  his  views.  These  opinions  are  not',  it  is 
true,  authoritative,  for  they  do  not  cover  the  precise  points  in  judgment;  hat 
were  rather  expressed  to  distinguish  the  questions  thus  arising  from  those  then 
before  the  court.  They  indicate  however  a  disposition  to  engraft  a  limitation 
upon  the  general  doctrine  as  to  the  master's  exemption  from  liability  to  his 
servants  for  the  negligence  of  their  fellows,  when  a  corporation  is  the  princi- 
pal,  and  acts  through  superintending  agents.  Thus  in  the  first  case  the  court 
said  :  *  A  corporation  cannot  act  personally.  It  requires  some  person  to  super- 
intend structures,  to  purchase  and  control  the  running  of  cars,  to  employ  and 
discharge  men,  and  provide  all  needful  appliances.  This  can  only  be  done  bj 
agents.  When  the  directors  themselves  personally  act  as  such  agents  they  are 
the  representatives  of  the  corporation.  They  are  then  the  executive  head  or 
master.  Their  acts  are  the  acts  of  the  corporation.  The  duties  aboTe 
described  are  the  duties  of  the  corporation.  When  these  directors  appoint 
some  person  other  than  themselves  to  superintend  and  perform  all  these 
executive  duties  for  them,  then  such  api>ointee,  equally  with  themselves,  rep- 
resents the  corporation  as  master  in  all  these  respects.  And  though  in  the 
performance  of  these  executive  duties  he  may  be,  and  is,  a  corporation,  he  is 
not  in  those  respects  a  co-servant,  a  co-laborer,  a  co-employee,  in  the  common 
acceptation  of  those  terms,  any  more  than  is  a  director  who  exerdses  the  same 
authority.'    2  Lans.  616.     Affirmed  in  49  N.  Y.  672. 

'  "  And  in  Malane  v.  MtUhawap,  in  the  Court  of  Appeals,  Judge  Aujeh  saja: 
'Corporations  necessarily  acting  by  and  through  agents,  those  having  the 
superintendence  of  various  departments,  with  delegated  authority  to  emploj 
and  discharge  laborers  and  employees,  provide  materials  and  machinery  for 
the  service  of  the  corporation,  and  generally  direct  and  control  under  general 
powers  and  instructions  from  the  directors,  may  well  be  regarded  as  the  repre- 
sentatives of  the  corporation,  charged  with  the  performance  of  its  duties,  ex- 
ercising the  discretion  ordinarily  exercLsed  by  principals,  and  within  the 
limits  of  the  delegated  authority,  the  acting  principal.  These  acts  sure  in  such 
case  the  acts  of  the  corporation,  for  which  and  for  whose  neglect  the  corpo- 
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ration,  within  adjudged  cases,  must  respond,  as  well  to  the  other  servants  of 
the  companj  as  to  strangers.  They  are  treated  as  the  general  agents  of  the 
corporation  in  the  several  departments  committed  to  their  care."  64  N.  Y.  6, 
12;  a.  c,  %l  Am.  Rep.  578.  See  also  Oorcaran  y.  Roibrook,  59  N.  Y.  617 ;  a. 
c.,  17  Am.  Rep.  869. 

*'  In  LUtU  MianU  B.  Co.  y.  SUwna,  the  Supreme  Court  of  Ohio  held  that 
where  a  ndlroad  company  placed  the  engineer  in  its  employ  under  the  control 
of  a  conductor  of  its  train,  who  directed  when  the  cars  were  to  start,  and  when 
to  stop,  it  was  liable  for  an  injury  received  by  him  caused  by  the  negligence 
of  the  conductor.    20  Ohio,  416.    There  a  collision  between  two  trains  occurred 
in  consequence  of  the  omission  of  the  conductor  to  inform  the  engineer  of  & 
change  of  places  in  the  passing  of  trains  ordered  by  the  company.     ISxemption 
from  liability  was  claimed  on  the  ground  that  the  engineer  and  conductor  were 
fellow-servants,  and  that  the  engineer  had  in  consequence  taken,  by  his  oon- 
tTKt  of  service,  the  risk  of  the  negligence  of  the  conductor;  and  also  that 
public  policy  forbade  a  recovery  in  such  cases.     But  the  court  rejected  both 
poritiotts.    To  the  latter  it  very  pertinently  observed  that  it  was  only  when 
the  servant  had  himself  been  careful  that  any  right  of  action  could  accrue  to 
him,  and  that  it  was  not  likely  that  any  would  be  careless  of  their  lives  and 
persons  or  property  merely  because  they  might  have  a  right  of  action  to  re- 
cover for  injuries  received.      'If  men  are  influenced,'  said  the  court,   'by 
such  remote  considerations  to  be  careless  of  what  they  are  likely  to  be  most 
careful  about,  it  has  never  come  under  our  observation.    We  think  the  policy  is 
dearly  on  the  other  side.    It  is  a  matter  of  universal  observation  that  in  any 
extensive  business,  where  many  persons  are  employed,  the  care  and  prudence 
of  the  employer  is  the  surest  guaranty  against  mismanagement  of  any  kind.' 
In  BaUwa^f  Co.  v.  Keary,  8  Ohio  St.  201,  the  same  court  affirmed  the  doctrine 
thus  announced,  and  decided  that  when  a  brakeman  in  the  employ  of  a  railroad 
company,  on  a  train  under  the  control  of  a  conductor  having  exclusive  com- 
mand, was  injured  by  the  carelessness  of  the  conductor,  the  company  was  re- 
sponsible, holding  that  the  conductor  in  such  case  was  the  sole  and  immediate 
representative  of  the  company  upon  which  rested  the  obligation  to  manage  the 
train  with  skill  and  care.     In  the  course  of  an  elaborate  (pinion  the  court  said 
that  from  the  very  nature  of  the  contract  of  service  between  the  company  and 
employees,  the  company  was  under  obligation  to  them  to  superintend  and  con* 
trol  with  skill  and  care  the  dangerous  force  emplojred,  upon  which  their  safety 
so  essentially  depended.     '  For  this  purpose,'  said  the  court,  '  the  conductor 
is  employed,  and  in  this  he  directly  represents  the  company.     They  contract 
for  and  engage  his  care  and  skill.     They  commission  him  to  exercise  that 
dominion  over  the  operations  of  the  train  which  essentially  pertains  to  the  pre- 
rogatives of  the  owner,  and  in  itis  exercise  he  stands  in  the  place  of  the  owner, 
and  is  in  the  discharge  of  a  duty  which  the  owner,  as  a  man  and  a  party  to  the 
oontrict  of  service,  owes  to  those  placed  under  him,  and  whose  lives  may  de- 
pend on  his  fidelity.     His  will  alone  controls  every  thing,  and  it  is  the  will  of 
the  owner  that  his  intelligence  alone  should  be  trusted  for  this  purpose. 
Tliis  service  is  not    common    to  him  and    the  hands  placed  under  him. 
They  have  nothing  to  do  with  it.    His  duties  and  their  duties  are  entirely 
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fieparate  and  distinct,  although  hoth  necessary  to  produce  the  result.  It  is  his 
to  command,  and  theirs  to  obey  and  execute.  No  service  is  common  that 
does  not  admit  a  common  participation,  and  no  servants  are  fellow-servant^ 
when  one  is  placed  in  control  over  the  other.' 

'« In  LauiiPiUe  A  NtUfmlU  R,  Co,  v.  CoOim,  d  Duvall,  114,  the  subject  was. 
elaborately  considered  by  the  Court  of  Appeals  of  Kentucky.  And  it  held  that 
in  all  tbose  operations  which  require  care,  vigilance  and  skill,  and  which  are 
performed  through  the  instrumentality  of  superintending  agents,  the  inviable 
corporation  though  never  actually,  is  yet  always  constructively  present  through 
its  agents  who  represent  it,  and  whose  acts  within  their  representative  spheres 
ajre  its  acts;  that  the  rule  of  the  English  courts^  that  the  company  is  not  respon- 
sible to  one  of  its  servants  for  an  injury  inflicted  from  the  neglect  of  a  fellow- 
servant,  was  not  adopted  to  its  full  extent  in  that  State,  and  was  regarded 
there  as  anomalous,  inconsistent  with  principle  a^d  public  policy,  and  unsup^ 
ported  by  any  good  and  consistent  reason.  In  commenting  upon  this  decision 
in  his  treatise  on  the  Law  of  Railways,  Redfield  speaks  with  emphatic  appro- 
val of  the  declaration  that  the  corporation  is  to  be  regarded  as  constructively 
present  in  all  acts  performed  by  its  general  agents  within  the  scope  of  their 
authority.  '  The  consequences  of  mistake  or  misapprehension  upoi^  this 
point,'  says  the  author,  'have  led  many  courts  into  conclusions  greatly  at 
variance  with  the  common  instincts  of  reason  and  humanity,  and  have  tended, 
to  interpose  an  unwarrantable  shield  between  the  conduct  of  railway  employees- 
and  the  just  responsibility  of  the  company.  We  trust  that  the  reasonableness 
and  justice  of  this  construction .  will  at  no  distant  day  induce  its  universal 
adoption/    Vol.  1,  554. 

"  There  are  decisions  in  the  courts  of  other  States,  more  or  less  in  oonfomutji 
with  those  cited  from  Ohio  and  Kentucky>  rejecting  or  limiting  to  a  greater  or 
less  extent  the  master's  exemption  from  liability  to  a  servant  for  the  negligentc 
conduct  of  his  fellows.  We  agree  wi^  them  in  holding—  and  the  present  case» 
requires  no  further  decision — that  the  conductor  of  a  railway  train,  who  com- 
mands its  movements,  directs  when  it  shall  start,  at  what  stations  it  shall  stop,  at 
what  speed  it  shall  run,  and  bas  the  general  management  of  it,  and  control  over 
the  persons  employed  upon  it,  ropresents  the  company,  and  therof ore  that  for  in- 
juries resulting  from  his  negligent  acts  the  company  is  responsible.  If  such  a 
conductor  does  not  ropresent  the  company,  then  the  train  is  opnated  without 
any  ropresentative  of  its  owner. 

"  If  now  we  apply  these  views  of  the  relation  of  the  conductor  of  a  railway 
train  to  the  company^  and .  to  the  subordinates  under  him  on  the  train,  the  ob- 
jections urged  to  the  charge  of  the  court  will  be  readily.disposed  of.  Its  Ian-; 
guage  in  some  sentences  may  be  open  to  verbal  critldam;  but  its  purport 
touching  the  liability  of  the  company  is,  that  the  conductor  and  engineer,  though 
both  employees,  were  not  fellow-servants  in  the  sense  in  which  that  term  is 
used  in  the  decisions;  that  the  former  was  the  ropresentative  of  the  company, 
standing  in  its  place  and  stead  in  the  running  of  the  train,  and  that  the  latter 
was  in  that  particular  his  sjcibordinate,  and  thai  for  the  former's  negligence,  by 
which  the  latter  was  injured,  the  company  was  responsible. 

"It  mras  not  disputed  on  the  trial  that  the  collision  which  caused  the  injury' 
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compluned  of  was  the  resalt  of  the  negligence  of  the  conductor  of  the  freight 
train,  in  failing  to  show  to  the  engineer  the  order  which  he  had  reoeiyed,  to 
stop  the  train  at  South  Minne*|ieliaJiiintil  iik.gaiveL  train,  coming  on  the  same 
road  from  an  opposite  direction,  had  passed;  and  the  court  charged  the 
jurjr  that  if  thej  so  found,  and  if  the  plaintiff  did  not  contribute  to  his  injury 
by  his  own  negligence,  the  company  was  Buble,  holding  that  the  relation  of 
superior  and  inferior  was  created  by  the  company  as  between  the  two  in  the 
operation  of  its  trun;  and  that  they  were  not  within  the  reason  of  the  law 
feUow-servaAka  ^ncage^  ip  the  same  oonmion  employment,  •   ,   ,    ,. 

"  As  this  chazgfe  Nfraaln  W  Judignmeot  cox^tv  the  .pliunlilf  irtk  eti^tled  to  re- 
coyer  upon  the  conceded  negligence  of  the  conductor.  The  charge  on  other 
points  is  immaterial;  whether  correct  or  erroneous,  it  could  not  haye  changed 
the  result;  the  yerdict  of  the  Jury  coul4.^ot  haye  been  otherwise  than  for  the 
plaintiff.  'Without  declaring  therefore  whether  any  error  was  committed  in 
the  charge  on  other  points,  it  is  sufficient  to  say  that  we  will  not  reyerse  the 
judgment  below  if  an  error  was  ooiop&itted  on  the  trial  which  could  not  haye 
affected  the  yerdict.  BroM  y.  Bihoek,'  10  W«li.'lS19.  And  with  respect  to  the 
negligence  of  the  conductor  of  the  grmyel  train,  no  instruction  was  giyen  or 
requested.'' 

[CofUra:  HaihrnUe,  eU,,  B.  Co,  t:  WMe$f,  10  Lea,  741;  B.  c.  48  Am.  Rep. 
317;  BdberUon  y.  T&rre  EduU,  etc,,  B.  Co.,  78  Ind.  77;  B.  c,  41  Am.  Rep.  5S2, 
Sater  y.  J&wU,  85  N.  Y.  61;  8.  o.,  89  Am.  Rep.  637;  Bodnum  y.  Michigan 
Gentrai  B,  Co.,  20  N.  W;  RepL'788,  fiup.  Ct.  MklkL;  Ckmi^ir.  Maine  Ceni,  B 
^.,70  Me.  488.— IteP.] 
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Although  the  Oonstitatioii  forUds  anj  maiiiel]Md  oorpontioii  to  Inoor  Mr 
tndebtnesB  exceeding  a  specified  percentage  of  its  taxable  property,  jet  a 
city  maj  contract  for  a  neeeooaiy  sapplj  of  water  for  twenty  years  at  an  ex- 
pense in  the  aggregate  exceeding  that  Umit,  bat  to  be  defrayed  aannally, 
as  the  water  Is  famished,  and  not  exceeding  the  oonstitational  limit  in  any 


AOnON  for  injunction.    The  opinion  states  the  case.    The  in* 
junction  was  granted  below. 

S.  2>.  Orumpacker,  H.  A.  OiUM  and  A.  D.  Bartholomew,  for 
appellants. 

FF.  Johnston f  for  appellee. 

ELLioiTy  0.  J.  The  complaint  of  the  appellee  avers  that  he  is  a 
resident  taxpayer  of  the  city  of  Valparaiso;  that  the  municipal 
oflScers  are  about  to  let  a  contract  to  a  water-works  company  for 
supplying  the  city  with  water  for  a  period  of  twenty  years^  at  an 
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annnal  ezpenBe  to  the  manicipality  of  $6,000;  that  the  corporate 
indebtedness  exceeds  fiye  per  centum  of  the  assessed  valae  of  the 
taxable  property  of  the  city  and  that  there  is  no  money  in  the 
treasury.  The  prayer  of  the  complaint  is  for  an  injunction  re- 
straining the  corporate  authorities  from  entering  into  the  contract. 

The  appellants  answered,  admitting  that  the  appellee  was  a  tax- 
payer; that  the  city  was  indebted  in  excess  of  two  per  centum  of 
the  aggregate  value  of  the  taxable  property,  and  averring  that  the 
city  has  a  population  of  over  five  thousand  persons  and  is  rapidly 
increasing  in  population;  that  it  has  no  facilities  for  extinguishing 
fires  except  three  cisterns,  which  are  wholly  inadequate;  and  that 
the  safety  of  the  city  demands  that  the  contract  mentioned  in 
the  complaint  be  entered  into  and  a  supply  of  water  secured; 
that  the  assessed  value  of  taxable  property,  as  shown  by  the 
assessment  roll,  amounted  to  $1,350,000;  that  from  other  sources 
than  taxation  the  revenue  of  the  city  is  $2,500  per  annum; 
that  the  ordinary  current  expenditures  are  less  than  $6,000  per 
annum,  and  that  the  annual  revenues  of  the  city  are  sufficient 
to  pay  all  the  ordinai*y  expenditures  of  the  city  and  the  water  rent 
of  $6,000  per  annum,  besides  providing  for  the  accumulation  of  a 
sinking  fund,  as  the  law  requires;  that  the  intention  was  that  the 
terms  of  the  proposed  contract  should  be  so  adjusted  that  when 
the  water-works  were  completed  and  an  installment  of  rent  earned, 
there  would  be  money  sufficient  in  the  treasury  to  pay  it,  derived 
from  current  revenues,  and  to  so  fix  the  time  of  the  payment  of 
future  installments  that  they  should  be  within  the  current  revenues 
of  the  city,  and  yet  leave  money  sufficient  to  meet  all  other  corpo- 
rate expenses. 

A  tax  payer  of  a  municipal  corporation  may  maintain  a  suit  to 
enjoin  the  corporate  authorities  from  entering  into  an  unauthor- 
ized contract.  Sackeft  v.  City  of  New  Albany,  88  Ind.  .473;  s.  c, 
45  Am.  Bep.  467;  City  of  Madison  v.  Smith,  83  Ind.  502;  Nobh 
V.  City  of  Vincennes,  42  id.  125;  2  Dill.  Mun.  Corp.  (3d  ed.),. 
§922. 

A  city  has  authority  to  make  contracts  for  a  supply  of  water  for 
the  public  use.  City  of  Vincennes  v.  Callender,  86  Ind.  484.  The 
authority  is,  in  a  general  sense,  a  discretionary  one,  but  it  is  by  no 
means  without  limitation.  The  authority  is  so  far  of  a  discretion- 
ary character  as  to  authorize  the  corporate  officers  to  determine 
when  the  wants  of  the  city  demand  a  supply  of  water,  and  with 
Vol.  XLIX  —  63 
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this  decision  courts  cannot  interfere.  But  the  power  cannot  be  so 
.  exercised  as  to  create  a  corporate  debt  beyond  that  limited  by  law, 
.  nor  can  it  be  so  exercised  as  to  surrender  or  suspend  legislatiye 
power.  While  it  is  true  that  courts  will  not  interfere  with  the  ex- 
ercise of  discretionary  powers,  it  is  also  true  that  they  will  interfere  to 
prevent  an  abuse  of  discretion,  or  to  prevent  the  corporate  offioers 
from  transcending  their  authority.  It  is  also  true  that  courts  will 
not  interfere  with  mere  matters  of  municipal  legislation,  but  when 
the  legislation  is  sought  to  be  made  effective  by  a  ministerial  act  then 
courts  will  interfere  in  cases  where  the  act  transcends  the  authority 
of  the  corporate  officers.  Dill.  Mun.  Corp.,  §§  308,  927,  lQ4a 
The  execution  of  a  contract  is  a  ministerial  act,  and  if  the  contract 
is  one  in  excess  of  the  corporate  authority,  its  execution  may  be 
enjoined. 

The  important  and  controlling  question  which  confronts  us  here 
is  as  to  the  power  of  the  municipal  corporation  to  enter  into  the 
contract  described  in  the  pleadings.  We  have  no  doubt  that  the 
corporation  had  authority  to  contract  for  a  supply  of  water  for  a 
period  of  twenty  years,  and  that  the  contract  cannot  be  overthrown 
solely  on  the  ground  that  it  is  a  surrender  of  legislative  power. 
There  is  a  distinction  between  powers  of  a  legislative  character  and 
powers  of  a  business  nature.  The  power  to  execute  a  contract  for 
goods,  for  houses,  for  gas,  for  water  and  the  like  is  neither  a 
judicial  nor  a  legislative  power,  but  is  a  purely  business  power. 
The  question  is  however  so  firmly  settled  by  authority  that  we  deem 
it  unnecessaiy  to  further  discuss  it.  City  of  Indianapolis  v. 
JndianapoliSy  etc.,  Co.,  66  Ind.  396;  Dili  Mun.  Corp.  (3d  ed.),  g§ 
473,  474,  authorities  n. 

In  1881  an  amendment  to  the  Constitution  was  adopted,  in  which 
this  provision  is  incorporated:  ^'  No  political  or  municipal  corpo- 
ration in  this  State  shall  ever  become  indebted,  in  any  manner  or 
for  any  purpose,  to  an  amount,  in  the  aggregate,  exceeding  two  per 
centum  on  the  value  of  the  taxable  property  within  such  corpo- 
ration,  to  be  ascertained  by  the  last  assessment  for  State  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness;  and  all  bonds 
or  obligations  in  excess  of  such  amount,  given  by  such  corporation, 
shall  be  void.''  This  provision  received  consideration  in  Sackett  v. 
City  of  New  Albany,  88  Ind.  473,  but  the  question  there  presented 
and  decided  was  very  different  from  that  which  here  faces  us.  The 
point  decided  in  that  case  was  that  a  city  could  not  issue  bonds  for 
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current  expenses  where  there  were  no  f  ands  in  the  treasury  and  the 
existing  indebtedness  exceeded  two  per  centam  of  the  Talue  of  the 
taxable  property  of  the  manicipality.  There  the  question  was  not 
whether  the  claim  which  the  municipal  ofiBcers  were  about  to  pay 
in  bonds  was  or  was  not  a  debt  within  the  meaning  of  the  Con- 
stitution; while  here  that  is  the  question,  so  that  we  come  to  the 
decision  of  this  case  unfettered  by  any  former  adjudication  of  this 
court. 

The  question  is  a  grave  one,  and  not  entirely  without  difiBculty. 
If  we  hold  that  the  contract  to  pay  an  annual  water  rent  of  $6,000 
during  a  period  of  twenty  years  creates  a  debt  for  the  aggregate  sum 
of  $120,000,  and  is  a  debt  within  the  prohibition  embodied  in  the 
Constitution,  we  should  lay  down  a  principle  that  would,  in  a  great 
majority  of  instances,  put  an  end  to  municipal  government.  If  it 
be  true  that  an  agreement  to  pay  a  given  sum  each  year  for  a  long 
period  of  years  constitutes  a  debt  for  the  aggregate  sum  resulting 
from  adding  together  all  the  yearly  installments,  then  it  is  ex- 
tremely doubtful  whether  there  is  a  city  in  the  State  that  has  au- 
thority to  repair  a  street,  dig  a  cistern  or  build  a  sidewalk,  for 
nearly  every  city  has  contracts  for  gas  and  water  supplies  running 
for  a  long  series  of  years,  in  which  the  aggregate  amount  of  annual 
renU  would  of  themselves  equal,  if  not  exceed,  the  limit  of  two  per 
centum  on  the  value  of  taxable  property.  We  know,  as  matter  of 
general  knowledge,  that  water  works  and  gas  works  require  the  out- 
lay of  enormous  sums  of  money,  and  that  such  enterprises  are  not 
undertaken  under  contracts  running  for  short  periods  of  time.  If 
the  aggregate  sum  of  all  the  yearly  rents  is  to  be  taken  as  a  debt 
within  the  meaning  of  the  Constitution,  then  many  cities  will  be  left 
without  the  means  of  procuring  things  so  essential  to  public  welfare 
and  safety.  We  are  not  to  presume,  unless  coerced  by  the  rigor  of 
the  words  used,  that  the  f  ramers  of  the  amendment,  or  the  electors 
who  voted  for  it,  intended  to  destroy  the  corporate  existence  of  our 
municipalities  or  to  leave  them  without  water  or  light.  Nor  are 
we  to  presume  that  the  electors  were  ignorant  of  the  existence,  con- 
dition and  necessities  of  our  great  towns  and  cities.  On  the  con- 
trary, we  are  to  presume  that  these  things  were  known  to  the 
electors,  and  that  they  intended  to  foster  the  best  interests  of  these 
instrumentalities  of  local  government.  An  error  frequently  finds 
its  way  into  trains  of  reasoning  from  the  assumption,  often  made, 
that  the  officers  are  the  corporation.     This  assumption  is  radically 
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erroneous,  for  it  is  the  inhabitants,  and  not  the  officers,  who  con- 
stitute the  public  corporations  of  the  land.  Grant  Corp.  357; 
Lowber  v.  Mayor,  etc.,  6  Abb.  Pr.  326  :  Clarke  t.  Gity  of  Rochu- 
ter,  24  Barb.  446.  To  deny  the  right  to  procure  water  and  light  is 
to  deny  it  to  the  inhabitants  of  the  towns  and  cities,  and  these 
form  no  inconsiderable  part  of  the  population  of  the  State.  We 
cannot  therefore  by  mere  intendment  declare  that  the  electors  of 
the  State  meant  to  lay  down  a  rule  that  should  practically  take 
from  the  inhabitants  of  our  cities  the  i>ower  to  supply  themselves 
with  water  or  light.  To  reach  the  conclusion  that  they  meant  to 
do  this,  we  must  find  clear  warrant  in  the  language  of  the  consti- 
tutional proyision  itself.  We  agree  that  if  it  be  found  that  the 
language  used  is  clear  and  explicit,  we  must  give  it  effect,  no 
matter  how  disastrous  the  consequences  may  be.  While  it  is  our 
duty  to  yield  to  the  words  of  the  Constitution,  still  in  determining 
what  meaning  they  were  intended  to  have,  it  is  proper  to  consider 
the  circumstances  under  which  the  provision  was  adopted  and  the 
object  it  was  intended  to  accomplish.  Oooley  Const.  Lim.  (5th  ed.) 
78,  79. 

In  view  of  the  warring  among  the  adjudged  cases  it  is  not  easy  to 
affirm  that  the  word  '*  debt  **  has  a  firmly  settled  meaning.  In  one 
case  it  was  said,  "  But  the  compensation  to  this  contiactor  was  not 
a  debt  within  the  sense  of  this  provision,  until  the  service  was  per- 
formed and  the  contractor  was  entitled  to  be  paid.  It  was,  no 
doubt,  an  obligation,  in  some  sense,  from  the  time  the  contract 
was  entered  into,  but  it  was  not  a  debt  in  the  popular  sense ''  of 
the  term.  Weston  v.  City  of  Syracuse,  17  N.  Y.  110.  A  similar 
definition  is  annexed  to  the  word  in  the  opinion  of  the  court, 
written  by  the  eminent  jurist,  Judge  Denio,  in  Oarrisan  v.  Howe, 
17  N.  Y.  458.  It  was  said  in  Wentworth  v.  WhUtemore,  1  Mass. 
471,  "  but  whenever  it  is  uncertain  whether  any  thing  will  ever  be 
demandable  by  virtue  of  the  contract  it  cannot  be  called  a  debt." 
By  the  Supreme  Court  of  California  it  was  said:  "  A  sum  payable 
upon  a  contingency  however  is  not  a  debt,  or  does  not  become  a 
debt  until  the  contingency  has  happened."  People  v.  Argtiello,  37 
Cal.  524.  In  Sackett  v.  City  of  New  Albany,  supra,  this  language 
was  used:  ''By  '  indebtedness,' in  this  connection,  we  mean  an 
agreement  of  some  kind  by  the  city  to  pay  money  where  no  suitable 
provision  has  been  made  for  the  prompt  discharge  of  the  obligation 
imposed  by  the  agreement."    Conceding  that  there  are  cases  giving 
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the  word  '*  debt"  a  somewhat  different  meaning  from  that  afi&xed 
to  it  by  these  aathoritiesy  still  they  are  sufficient  to  prove^  at  least, 
that  the  word  cannot  be  said  to  have  a  firmly  settled  meaning.  It 
is  not  necessary  for  us  to  decide  that  the  meaning  given  the  word 
in  the  cases  cited  is  that  which  the  word  invariably  possesses,  for  it 
is  safficient  for  our  purpose  to  assnme  that  its  meaning  is  not  so 
fixed  and  definite  as  to  forbid  construction.  The  word  used  in  the 
construction  is  ^'  indebted/'  but  without  ascertaining  what  the  word 
*^  debt "  means  we  cannot  affix  a  meaning  to  that  word^  for  its 
popular  meaning  is  ^'  placed  in  debt/'  or  as  Worcester  puts  it, 
"being  in  debt."  It  is  obvious  that  a  corporation  owing  no  debt 
cannot  be  indebted. 

Onr  leading  purpose  is  therefore  to  ascertain  what  meaning  the 
authors  of  the  Oonstitution  intended  the  word  "  indebted  "  to  have, 
and  we  address  ourselves  to  its  accomplishment.  It  is  clear  that  if 
the  city  should  &il  to  perform  its  contract,  the  recovery  would  be 
for  damages  for  a  breach  of  contract,  and  not  the  contract  rate  of 
compensation,  and  therefore  it  cannot  be  true  that  the  whole  of  the 
compensation  is  certainly  demandable  by  the  corporation  with  which 
it  contracts.  It  may  be  that  but  a  small  part  of  even  one  year's 
compensation  can  be  recovered.  On  the  other  hand,  the  failure  of 
the  water  company  to  perform  may  put  an  end  to  the  contract,  and 
that  would,  of  course,  terminate  all  liability  of  the  muncipal  cor- 
poration. There  could  be  no  action  maintained  against  the  city 
for  the  recovery  of  compensation  under  the  contract  without  evi- 
dence that  tne  water  had  been  furnished,  and  this  proves  that  there 
is  no  indebtedness  until  the  water  has  been  supplied  in  accordance 
with  the  terms  of  the  contract 

The  efl!ect  of  the  proposed  contract  is  that  the  city  shall  be  liable 
for  water  as  it  is  furnished  and  not  before.  It  is  not  until  after 
the  water  has  been  furnished  that  there  can  be  justly  said  to  be  a 
debt,  for  while  there  might  be  a  liability  for  damages,  in  case  of  a 
breach  on  the  part  of  the  city,  there  is  certainly  none  under  the 
contract  until  the  city  has  received  that  for  which  it  contracted. 
If  it  can  pay  this  indebtedness  when  it  comes  into  existence,  with- 
out exceeding  the  constitutional  limitation,  then  there  is  no  viola- 
tion of  the  letter,  and  surely  none  of  the  spirit  of  th6  Constitution. 
We  are  careful  to  say  when  the  debt  comes  into  existence,  and  not 
to  say  when  it  becomes  due,  for  between  these  things  there  is 
an  essential  difference.     The  object  to  be  accomplished  by  the 
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amendment,  the  condition  and  neoesaities  of  our  mnnicipalitieB,  as 
known  to  the  authors  of  the  amendment,  and  the  just  force  of  the 
language  employed,  authorize  us  to  conclude  that  the  inhibitiou  of 
the  Constitution  does  not  apply  to  contracts  for  water  to  be  paid 
for  as  the  water  is  furnished,  provided  it  is  shown  that  the  contract 
price  can  be  paid  from  the  current  revenues  as  the  water  is  furnished, 
and  without  increasing  the  corporate  indebtedness  beyond  the  con- 
stitutional limit. 

The  adjudged  cases  sustain  our  conclusion.  The  cases  upon 
which  our  case  of  Sackett  v.  City  of  Neto  Albany^  supra,  is  based, 
were  decided  by  the  Supreme  Court  of  Illinois,  and  having  onoe 
accepted  the  decisions  of  that  court  as  authoritative,  it  is  both  con- 
sistent and  logical  to  follow  them  so  far  as  we  can  without  yielding 
our  own  deliberate  convictions.  Happily  however  the  decision 
of  that  court  declares  the  rule  to  be  that  which  we  have  here  en- 
deavored to  prove  the  correct  one.  The  case  to  which  we  refer 
is  that  of  Hast  St.  Louis  v.  Bast  St.  Louis,  etc,  Co.,  98  IlL  415, 
where  the  subject  was  much  discussed;  three  of  the  members  of  the 
court  wrote  opinions,  but  there  was  no  dissenting  vote.  In  deliver- 
ing the  opinion  of  the  court,  Sheldon,  J.,  set  forth  the  provision 
of  the  Illinois  Constitution  and  stated  the  argument  of  counsel  to 
be  that  a  contract  similar  to  the  one  here  under  discussion  violated 
the  Constitution,  and  said:  We  do  not  assent  to  the  correctness  of 
this  view.  The  contract  was  for  the  furnishing  of  an  article  for 
nightly  consumption  by  the  city  during  a  period  of  thirty  years, 
fixing  the  price  at  which  the  article  should  be  furnished.  There 
was  no  indebtedness  in  advance  as  any  thing  being  furnished,  but 
indebtedness  arose  if  gas  should  have  been  furnished  along  from 
night  to  night  during  the  period  of  thirty  years.  The  contract 
provides  for  the  payment,  monthly,  at  the  end  of  each  month,  the 
amount  that  became  due  for  the  month  then  ended.  When  the 
company  has  furnished  the  gas  for  a  certain  month,  then  there  is 
a  liability — an  indebtedness  arises  —  and  not  before,  as  we  con- 
ceive. Hence  the  amounts  that  might  become  due  and  payable 
under  the  contract  in  future  years  did  not  constitute  a  debt 
against  the  city  at  the  time  of  the  entering  into  the  contract,  within 
the  meaning  of  the  Constitution."  The  decision  in  Prince  v.  Oitfi 
of  Quincy,  105  111.  138;  &  c,  44  Am.  Bep.  785,  does  not  overrule 
the  case  we  have  cited,  but  decides  a  different  point  from  the  one 
discussed  in  the  extract  quoted  by  us.    The  point  really  decided  in 
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Prince  y.  Oily  of  Quincy,  supra,  is  stated  with  admirable  precision 
and  clearness  in  the  head-note  prepared  by  the  editor  of  the 
American  Beports.  The  learned  editor's  statement  is  this :  '^  Where 
the  Oonstitntion  forbids  any  manicipal  corporation  to  become  in- 
debted beyond  a  certain  amount  '  in  any  manner  or  for  any  pur- 
pose^' that  amount  may  not  be  exceeded  even  for  necessary  current 
expenses." 

The  clause  in  our  Oonstitution  is,  in  legal  effect  and  almost  in 
words,  the  same  as  that  of  Iowa,  and  it  is  evident  that  it  was  taken 
from  the  Oonstitution  of  that  State.  It  was  said  in  the  argument 
in  Prince  y.  City  of  Quincy,  105  111.  215,  that  the  clause  in  the 
Illinois  Constitution  was  taken  from  that  of  Iowa,  and  if  this  be 
true,  then  the  Illinois  courts  should  have  looked  to  the  construc- 
tion given  by  the  courts  of  Iowa,  for  it  is  a  familiar  rule  that  where 
a  clause  is  taken  from  the  Constitution  or  statute  of  another  State, 
it  will  be  deemed  to  have  the  meaning  given  it  by  the  courts  of 
that  State.  Langdon  v.  Applegatey  5  Ind.  327,  is  authority  upon 
this  point,  although  it  has  long  since  ceased  to  be  authority  upon 
some  of  the  points  decided;  and  the  cases  of  Fall  v.  Hazetrigg^  45 
Ind.  676;  s.  c,  15  Am.  Rep.  278,  and  Clarh  v.  Jeffersonville,  etc., 
R.  Co.y  44  Ind.  248,  are  in  harmony  with  that  decision  upon  the 
point  to  which  we  have  cited  it.  Cooley  Const.  Lim.  (5th  ed.)  64. 
Turning  to  the  decisions  of  the  Iowa  courts  we  find  abundant  sup- 
port. In  Dively  v.  City  of  Cedar  Falls,  27  Iowa,  227,  it  was  held 
that  an  obligation  arising  under  a  contract  to  pay  for  work  when 
it  was  performed  does  not  constitute  an  indebtedness  within  the 
meaning  of  the  Constitution,  and  this  decision  has  the  approval  of 
Judge  Dillon.  1  Dill.  Mun.  Corp.  (3d  ed.),  §  135.  The  ques- 
tion was  very  fully  discussed  in  Orani  v.  City  of  Davenport^  36 
Iowa,  396,  where  it  was  held  that  a  contract  entered  into  by  the 
city  for  the  supply  of  water  for  a  term  of  years,  at  an  annual  rental, 
is  one  relating  to  the  ordinary  expenses  of  the  city  and  that  the 
annual  rental  is  not  an  indebtedness  within  the  meaning  of 
the  Constitution.  One  of  the  illustrations  used  in  the  course  of 
the  opinion  is  so  apt  that  we  quote  it:  ''  Suppose  a  man  having  a 
family  to  support  is  without  other  means  to  do  it,  except  his 
salary,  which  is  adequate  for  that  purpose'.  Ho  is  compelled 
to  rent  a  house  to  live  in,  and  by  a  contract  for  a  term  of 
years  he  can  reduce  its  cost,  and  he  therefore  makes  a  lease  for 
ten  years  at  |300  per  year,  or  $3,000  for  the  term,  the  rent  being 
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payable  moDthljy  quarterly  or  annually.  Has  that  man  created 
an  indebtedness  of  t3«000P''  The  cases  of  French  y.  OUy  of 
Burlington^  42  Iowa,  614,  and  Burlington  Water  Co.  y.  Wood- 
ward, 49  id.  58,  sustain  the  rulings  made  in  the  former  cases.  The 
case  of  Scott  Go.  y.  CUy  of  Davenport^  34  id.  208,  decides  that 
where  bonds  are  issued  binding  the  corporation  to  pay,  an  indebted- 
ness is  created,  and  the  case  is  distinguished  from  Dively  t.  City  of 
Cedar  Rapids^  supra.  The  cases  of  State  y.  McCauley^  15  Gal.  429, 
and  People  y.  PachecOy  27  id.  175,  go  yeiy  far  to  sustain  the  doc- 
trines laid  dawn  by  the  courts  of  Iowa. 

The  Supreme  Court  of  Pennsylyania,  in  Appeal  of  the  City  of 
Erifiy  91  Penn.  St.  398,  held  that  an  agreement  binding  the  cor- 
poration to  pay  an  annual  rent  for  property  created  an  indebtedness 
within  the  meaning  of  the  Constitution,  but  in  the  course  of  the 
opinion  said:  '^  Many  authorities  haye  been  cited  for  the  defense, 
none  of  which  seem  to  us  to  bear  upon  the  point  in  issue.  There 
is  one  howeyer  which  we  notice  because  of  its  general  pertinency. 
In  Dillon  on  Municipal  Corporations,  section  88,  the  learned  author 
cites  an  Iowa  case,  inyolying  the  yalidity  of  a  contract  by  a  city  for 
a  supply  of  water,*in  which  it  is  said:  '  When  a  contract,  made  by 
a  municipal  corporation,  pertains  to  its  ordinary  expenses,  and  is, 
together  with  other  like  expenses,  within  the  limit  of  its  current 
revenues  and  such  special  taxes  as  it  may  legally  and  in  good  faith 
intend  to  leyy  therefor,  such  contract  does  not  constitute  the  ''  in- 
curring of  indebtedness  "  within  the  meaning  of  the  constitutional 
provision  limiting  the  power  of  municipal  corporations  to  contract 
debts."  This  we  hesitate  not  to  say  is  a  sound  constitutional  in- 
terpretation,  and  in  a  similar  case  might  well  be  adopted  in  the 
construction  of  our  own  Constitution.  If  the  contracts  and  engage- 
ments of  municipal  corporations  do  not  overreach  their  current 
revenues,  no  objections  can  lawfully  be  made  to  them  however  *great 
the  indebtedness  of  such  municipalities  may  be;  for  in  such  case 
their  engagements  do  not  extend  beyond  their  present  means  of 
payment,  and  so  no  debt  is  created.  Had  the  defendant  in  the  bill 
before  us,  instead  of  demurring,  made  answer  that  its  annual 
revenues  were  sufficient,  over  and  above  the  payment  of  the  interest 
of  its  indebtedness  and  the  ordinary  expenses  of  the  city  goyern- 
ment,  to  meet  the  rent  proposed  to  be  paid,  a  very  different  case 
would  have  been  presented  for  consideration.  But  the  demurrer, 
admitting,  as  it  does,  the  allegations  of  the  bill,  raises  the  single 


MAY  TERM,  1884.  425 


Citj  of  Valparaiso  v.  Gardner. 


question  of  the  power  of  the  city  to  contract  a  new  debt,  notwith- 
standing its  present  indebtedness  exceeds  the  constitutional  limit, 
and  this  without  reference  to  its  resources  or  present  ability  to  meet 
and  pay  the  contract  intended  to  be  entered  into/'  The  case  of 
Coukon  y.  Oity  of  Portland,  Deady,  481,  does  not  inyolve  the  ques- 
tion we  are  hei'e  discussing,  for  the  court  stated  the  question  there 
decided  to  be,  ^^  Can  the  city  lawfully  issue  interest  coupons  to  rail- 
way bonds,  payable  half  yearly  through  a  period  of  twenty  years, 
and  amounting  in  the  aggregate  to  orer  $300,000?" 

We  have  reviewed  all  the  cases  cited  by  qounsel,  and  such  others 
as  we  have  been  able  to  find  upon  a  diligent  search,  and  are  satis- 
fied that  the  conclusion  we  have  reached  is  in  harmony  with  the 
decisions  made  in  cases  where  the  question  has  been  considered  and 
decided,  and  is  not  opposed  in  principle  to  any  of  the  cases  bearing 
upon  the  general  question. 

We  have  assumed  that  the  supply  of  water  is  necessary  to  the 
welfare  of  the  inhabitants  of  the  municipality,  and  that  it  consti- 
tutes one  of  the  items  of  current  expenditure  essential  to  the  welfare 
of  the  corporation,  and  this  assumption  rests  upon  the  facts  pleaded 
in  the  answer.  This  distinguishes  the  case,  as  is  well  shown  in 
Orani  v.  OUtf  of  Davenport,  supra,  from  the  cases  in  which 
property  is  purchased  or  subscriptions  made  to  the  capital  stock  of 
railroad  or  other  corporations.  It  is  the  items  of  expense  essential 
to  the  maintenance  of  corporate  existence,  such  as  light, water,  labor 
and  the  like,  that  constitute  current  expenses  payable  out  of  current 
revenues.  The  authorities  agree  that  current  revenues  may  be  ap- 
plied to  such  purposes  even  though  the  efFect  be  to  postpone  judg- 
ment creditors.  Coy  v.  (Xty  Council,  17  Iowa,  1;  Co  fin  v.  City 
Coumd,  26  id.  515;  Chant  v.  Oity  of  Davenport,  supra.  When 
the  Qprrent  revenues  are  sufficient  to  fully  pay  the  current  expenses 
necessarily  incurred  to  maintain  corporate  life,  there  cannot  be  said 
to  be  any  debt.  We  do  not  assert  that  a  debt  may  be  created  even 
for  current  expenses,  if  its  efFect  will  be  to  extend  the  corporate  in- 
debtedness beyond  the  constitutional  limit,  but  we  do  assert  that 
where  the  current  revenues  are  sufficient  to  defray  all  current  ex- 
penses without  increasing  the  indebtedness,  there  is  then  no  cor- 
porate debt  incurred  for  such  expenses.  To  illustrate  our 
meaning,  suppose  a  laborer  is  employed  on  the  first  day  of  April 
to  render  services  on  the  first  day  of  May;  that  on  the  day  of  the 
employment  there  is  no  money  in  the  treasury,  but  on  the  first  day' 
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May,  when  the  seryices  are  rendered,  there  will  he  more  than 
enough  yielded  hy  the  current  reyennes;  there  is  in  such  a  case 
really  no  debt.  Again,  suppose  that  on  the  first  day  of  April  gas 
is  needed  for  that  month,  and  that  on  each  day  of  that  month  the 
current  revenues  are  sufficient  to  pay  each  day's  gas  bill,  there  will 
be  no  debt  even  though  there  was  not  sufficient  money  to  pay  the 
month's  account  in  the  treasury  on  the  day  the  contract  was  made. 
Such  contracts  do  not  create  a  debt  prior  to  the  rendition  of  the 
services  in  the  one  case,  or  to  the  furnishing  of  gas  in  the  other; 
they  simply  devote  to  current  expenses  current  revenues.  While 
as  decided  in  Sackett  v.  Oiiy  of  New  Albany j  supra^  the  debt  cannot 
be  made  to  exceed  the  constitutional  limit  even  for  current  expenses, 
no  matter  how  urgent,  yet  current  revenues,  as  they  come  in,  may 
be  used  to  defray  such  expenses,  and  if  they  are  sufficient  for  that 
purpose,  then  no  debt  is  created. 

If  a  bond,  note,  or  other  obligation  is  executed,  then  doubtless 
a  debt  is  created,  for  such  things  constitute  evidences  of  indebted- 
ness, but  that  is  not  the  case  here.  So  if  the  consideration  of  the 
contract  is  received  at  once,  instead  of  being  yielded  in  the  future 
or  at  intervals,  then  it  might  be  said  that  there  was  a  debt,  but 
where  there  is  nothing  owing  until  after  the  thing  contracted  for 
is  done  or  furnished,  and  that  thing  is  a  part  of  the  necessary 
yearly  expenses  of  the  municipality,  there  will  be  no  debt,  if  when 
the  thing  is  done  or  furnished  there  will  be  money  in  the  treasury, 
yielded  by  current  revenues,  sufficient  to  fully  pay  the  claim  without 
encroaching  upon  other  funds.  This  we  understand  to  be  the  case 
made  by  the  answer,  and  we  think  it  a  case  not  within  the  inhibi- 
tion contained  in  the  constitutional  amendment. 

If  a  difFerent  view  be  taken  from  that  which  we  maintain,  start- 
ling results  would  follow  in  the  application  of  the  principle  to  other 
cases.  Take,  for  instance,  a  merchant  having  a  large  number  of 
clerks  employed  for  a  year  each,  and  at  a  fixed  salary,  could  such  a 
merchant  in  making  out  his  tax-list  deduct  the  aggregate  amount 
of  ail  the  salaries  computed  to  the  end  of  the  year,  on  the  ground 
that  it  constituted  an  indebtedness?  Take  again  the  same  sup- 
posed case,  and  would  any  one  say  that  the  merchant's  solvency 
was  to  be  determined  by  taking  into  consideration  the  aggregate  of 
the  salaries  that  would  be  due  his  clerks  at  the  end  of  the  year  t 
Take  for  another  example,  the  case  of  a  private  corporation  actively 
engaged  in  business*  could  it  be  pushed  to  the  wall  on  the  ground 
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that  it  was  insolyenty  by  eyidence  that  it  had  contracted  with  a 
large  number  of  men  for  a  year's  service,  and  that  the  aggregate 
sum  due  at  the  end  of  the  year  would  be  much  greater  than  the 
yalae  of  iU  property  at  the  opening  of  the  year?  Take  still  another 
example,  a  municipal  corporation  —  and  here  there  need  be  no  sup- 
position —  with  its  officers  (some  of  them  with  terms  of  seyeral 
years),  its  policemen  and  its  firemen,  is  it  indebted,  at  the  begin- 
ning of  the  year,  for  the  grand  aggregate  of  all  the  salaries  to  the  end 
of  all  the  terms?  In  the  case  of  the  merchant  and  of  the  private  cor- 
poration, it  certainly  would  be  held,  without  hesitation  or  doubt, 
that  if  the  current  income  or  profit  would  discharge  the  obligations 
there  would  be  no  indebtedness;  and  this  must  be  true  of  municipal 
corporations  in  cases  where  there  will  be  money  in  the  treasury,  de- 
rived from  current  revenues,  sufficient  to  pay  for  services  rendered 
or  things  furnished,  as  part  of  the  current  corporate  expenses, 
when  the  services  are  rendered  or  the  things  actually  furnished. 
Expenses  of  such  a  character  should  be  deemed  incidental  expenses 
of  the  corporate  business,  and  not  debts,  and  as  long  at  least  as  the 
current  revenues  will  pay  these  expenses  without  taking  from  funds 
devoted  to  other  purposes  by  command  of  the  corporate  charter 
.what  properly  belongs  to  them,  there  is  no  indebtedness  within  the 
meaning  of  the  Constitution. 

Judgment  reversed,  with  instructions  to  overrule  the  demurrer 
to  the  answer,  and  to  proceed  in  accordance  with  this  opinion. 


WiLET  v.  BaUMGABDNBB. 

(07  Ind.  M.) 
Oontrad — retiraint  qf  trade, 

Ob  the  sale  of  a  stock  of  goods  and  a  lease,  the  seller  engaged  not  to  re-engago 

inthat  basinessfor  fiyejears.    SM,  Yoid.* 

ACTION  on  contract.     The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

•  See  Hybbard  v.  MUer  (27  Mich.  16),  15  Am.  Rep.  158. 
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J.  S,  DaiUy  and  L,  Mock,  for  appellant 
J.  Morris  and  T.  W.  WiUon,  for  appellees. 

Black,  C.  The  complaint,  in  an  action  brought  by  the  appellees 
against  the  appellant,  consisted  of  a  number  of  paragraphs,  to 
all  of  which  except  the  third  demurrers  were  sustained.  A  de- 
murrer to  the  third  paragraph,  for  want  of  sufficient  facts,  was 
overruled.     This  ruling  alone  is  assigned  as  error. 

The  action  was  upon  a  contract  in  writing,  by  which  the  appel- 
lant sold  to  the  appellees  the  former's  entire  stock  of  dry  goods, 
boots  and  shoes,  merchandise  and  fixtures  in  his  store  in  Bluffton, 
at  cost,  less  a  certain  per  cent,  and  agreed  to  transfer  to  them  his 
lease  on  the  building  occupied  by  him  for  his  store-room,  and  his 
unexpired  insurance  on  said  stock,  and  agreed  '^  not  to  engage  in 
the  dry  goods  business  for  a  term  of  five  years  from  "  the  date  of  the 
agreement,  being  the  29th  of  December,  1881,  the  appellees  agree- 
ing on  their  part,  by  way  of  payment,  to  transfer  to  the  appellant 
a  certain  farm,  which  was  to  represent  the  sum  of  $6,000,  to  exe- 
cute to  him  their  promissory  note  for  $1,000,  and  for  the  balance 
to  execute  their  promissory  notes,  secured  by  mortgage  on  certain 
lands  of  one  of  the  appellees.  And  it  was  agreed  by  all  the  parties 
that  '^for  the  faithful  performance  of  the  above  contract,  we 
hereby  bind  ourselves  to  each  other  in  the  sum  of  $1,000,  liquidated 
damages." 

It  was  alleged  that  the  appellees  intending  to  engage  in  the  dry 
goods  business  in  said  town,  the  contract  was  entered  into  by  them 
and  the  appellant  for  such  purpose;  that  immediately  after  the 
purchase  the  appellees  engaged  in  said  business  in  said  town,  and 
that  they  were  still  continuing  the  same.  The  breach  alleged  was 
that  in  September,  1882,  the  appellant  purchased  a  large  stock  of 
dry  goods,  of  the  value  of  $10,000,  and  with  them  opened  a  dry 
goods  store  in  said  town,  within  a  few  doors  of  the  place  of  business 
of  the  appellees,  and  engaged  in  the  dry  goods  business  in  said  town, 
and  still  continued  the  same;  that  during  the  time  he  had  been 
thus  engaged  in  business,  he  had  sold  a  large  amount  of  dry  goods 
in  said  town,  the  amount  of  $10,000,  thereby  taking  away  from 
the  appellees  said  trade,  to  their  damage  $1,500,  for  which  tliey 
demanded  judgment. 

The  only  question  to  be  decided  is  whether  the  agreement  in  re- 
straint of  trade  was  valid. 
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A  contract  in  restraint  of  trade  is  void,  if  the  restraint  be  un- 
reasonable,  and  the  question  as  to  the  reasonableness  of  the  restric- 
tion is  one  of  htw,  to  be  determined  by  the  court;  and  the  contract 
is  supported  or  avoided  on  grounds  of  public  policy.  "  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  with 
whom  the  contract  is  made,  is  unreasonable  and  void,  as  being  in- 
jurious to  the  interests  of  the  public,  on  the  ground  of  public 
policy.''  MaUan  y.  May,  11  M.  &  W.  653,  quoting  from  Homer 
y.  Graves,  7  Bing.  735.  See  also  Beard  y.  Dennis,  6  Ind.  200; 
Harrison  y.  Lockhart,  25  id.  112;  Whart  Cont,  §  433,  and 
authorities  there  cited. 

In  the  contract  now  before  us,  the  transaction  was  not  expressed 
as  a  sale  of  the  good-will  of  the  business,  or  as  a  sale  of  the  business. 
But  it  would  haye  made  no  difFerence  if  there  had  been  an  express 
sale  of  the  good-will.  Where  a  person  carrying  on  any  business 
sells  his  stock  in  trade,  or  his  business  and  his  good  will,  and  in 
the  transaction  agrees  not  to  carry  on  the  same  business,  with  a 
limitation  upon  the  restraint  as  to  time  but  none  as  to  space,  the 
agreement  as  to  such  restraint  is  wholly  void. 

This  must  be  so  if  the  test  be  that  the  contract  is  to  be  sup- 
ported or  avoided  on  the  ground  of  public  policy.  If  it  be  prejudi- 
cial to  the  public  interest  for  a  citizen  to  be  debarred  from  pur- 
suing anywhere  the  calling  in  which  he  has  acquired  skill  or  pro- 
ficiency, or  to  encourage  the  establishment  of  monopolies  by  pre- 
venting competition,  it  must  be  so  for  definite  as  well  as  for  in- 
definite periods  of  time.  A  contract  that  would  put  it  in  the 
power  of  one  i>arty  to  prevent  the  other  from  carrying  on  his  call- 
ing anywhere  whatever  is  unreasonable. 

Pabke,  B.,  in  Ward  v.  Byrne,  5  M.  &  W.  548,  said:  "  When 
a  general  restriction,  limited  only  as  to  time,  is  imposed,  the  public 
are  altogether  losers,  for  that  time,  of  the  services  of  the  individual, 
•and  do  not  derive  any  benefit  whatever  in  return;  and  looking  at 
the  authorities  cited  upon  this  subject,  it  does  not  appear  that 
there  is  one  clear  authority  in  favor  of  a  total  restriction  on  trade, 
limited  only  as  to  time."    All  the  judges  concurred. 

Whittdker  v.  Howe,  3  Beav.  383,  it  is  said  by  Mr.  Benjamin 
(Benj.  Sales,  §  525),  ^'has  been  practically  overruled  in  the  later 
cases;"  and  RotmUon  v.  Rousillon,  L.  B.,  14  Ch.  D.  351;  35  Am. 
Bep.  269,  is  distinguished  in  Wharton  on  Contracts,  section  430 
et  seq.,  and  notes,  as  involving  a  question  of  breach  of  trust. 
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A  restraint  unlimited  as  to  space  has  been  held  not  anreason- 
uble  where  the  subject-matter  of  the  contract  was  a  trade  secret 
Leather  Cloth  Co.  y.  Lorsofit,  L.  B.,  9  Eq.  Gas.  845. 

Where  the  restraint  is  applied  in  the  contract  to  a  limited  and 
reasonable  space,  and  also  extended  to  an  unlimited  or  unreasonable 
space,  the  contract  may  be  held  to  be  divisible,  and  the  restriction 
as  to  the  reasonable  limits  expressed  may  be  enforced;  as  a  covenant 
not  to  enter  into  the  manufacture  of  matches  in  St.  Louis  or  any 
other  place  for  five  years  was  held  valid  as  to  St  Louis.  PeUz  v. 
Hichele,  62  Mo.  171.  See  also  Mallan  v.  May,  supra ;  NichoUs  v. 
Stretton,  10  Q.  B.  346. 

The  restraint  in  the  case  at  bar  cannot  be  enforced.  The  ques- 
tion, whether  the  sum  in  which  the  contract  purported  to  bind  the 
parties  for  faithful  performance  should  be  regarded  as  liquidated 
damages  or  as  a  penalty,  is  not  before  us  and  is  immateriaL 

The  judgment  should  be  reversed. 

Per  Ocjbiam.  Is  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be  reversed,  at  the  costs  of  the  appellees,  with  in- 
struction to  sustain  the  demurrer  to  the  third  paragraph  of  the 
complaint. 

Petition  for  rehoaring  overruled. 


BiCB  y.  NixoK. 

(97  Ind.  97.) 
BaOmerU — ttorage  of  grain-^flre. 

Where  a  warehoaseman  receives  giBin  on  storage,  and  puts  it  in  a  bin  with  his 
own  and  that  belonging  to  otiiers,  and  sells  therefrom,  always  reserving 
enough  to  answer  the  demand  of  each  owner,  he  is  not  liable  to  the  depoeiton 
for  loss  by  tire  not  attribatable  to  his  fault.* 

ACTION  for  grain  stored.    The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

J.  S.  Naw.  B.  F.  HegleTj  W.  &  Potter  and  A.  A.  Bice,  for  appel- 
lants. 

T.  F.  Davidson,  for  appellee. 

*  To  same  effect,  Bottenberg  v.  URoDon,  97  Ind.  106. 
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Eluoxt,  0.  J.  The  appellee  was  a  warehouseman,  and  it  was  hb 
custom  to  receive  wheat  on  deposit  and  to  place  it  in  a  common  bin 
with  wheat  bought  by  him,  and  it  was  also  his  custom  to  sell  wheat 
from  this  bin,  bul  of  this  custom  the  appellants  had  no  knowledge. 
In  August,  1882,  the  appellant  Victoria  Bice  deposited  with  the  ap^ 
pellee  two  hundred  and  ten  bushels  of  wheat;  this  was  thrown  into 
the  common  bin  in  accordance  with  the  custom  of  the  appellee,  anci 
with  it  was  mingled  .  wheat  bought  by  him  and  wheat  stored  bj 
ether  depositors,  and  from  this  bin  wheat  was  sold,  from  time  to 
.time,  but  there  was  always  in  the  bin  wheat  enough  to  supply  all 
depositors,  and  at  any  time  before  the  destruction  of  the  warehouse 
by  an  accidental  fire  the  appellant  could  have  received  from  the  bin 
all  the  wheat  she  had  deposited.  Some  time  after  the  storage  of 
the  wheat  the  warehouse  and  all  its  contents  were  destroyed  by  fire, 
.but  the  fire  was  not  attributable  to  the  wrong  or  negligence  of  the 
appellee.  Xo  demand  was  made  for  the  wheat  until  after  its  de* 
struction.  The  wheat  was  stored  with  the  appellee,  and  there  was 
no  agreement  that  the  bailor  should  have  an  option  to  demand  the 
grain  or  its  value  in  money. 

There  are  cases  in  which  a  bailee  is  responsible  for  the  loss  of 
goods  where  he  commingles  them  with  his  own,  but  this  principle 
does  not  apply  where  a  warehouseman  receives  grain  to  be  stored 
for  the  owner.  Articles  of  such  a  character  can  be  separated  by 
measurement,  and  no  injury  result  to  the  owner  from  the  act  of  the 
warehouseman  in  mingling  them. with  like  articles  of  his  own. 
This  doctrine  is  older,  at  least,  than  Lupton  v.  Wfiiie,  15  Vesey  Jr. 
432,  for  there  Lord  Eldon  said:  ''What  are  the  cases  in  the  old 
law  of  a  mixture  of  com  or  flour?  If  one  man  mixes  his  com  or 
flour  with  that  of  another,  and  they  were  of  equal  value,  the  latter 
must  have  the  given  quantity;  but  if  articles  of  different  value  are 
mixed,  producing  a  third  value,  the  aggregate  of  both,  and  through 
the  fault  of  the  person  mixing  them,  the  other  party  cannot  tell 
what  was  the  original  value  of  his  property,  he  must  have  the 
inrhole.''  Chancellor  Kent  takes  a  like  view  of  the  question  and 
his  last  editor.  Judge  Holmes,  cites  a  great  many  cases  upon  the 
subject.  2  Kent  Com.  (12th  ed.)  365,  590.  This  is  the  view 
taken  by  the  text-writers  and  courts  generally  in  cases  where  the 
deposit  is  made  with  a  warehouseman.  Story  Bail.,  §  40;  Law  of 
Prod.  Ex.,  §  152;  2  Schouler  Pers.  Prop.,  g  46;  6  Am.  Law  Bev. 
.457;  2  Bl.  Com.  (Cooley's  ed.)  404,  n.    There  is  however,  as  shown 
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by  the  cases  cited,  some  conflict  of  opinion,  but  as  said  in  a  late 
work,  the  great  weight  pf  aathority  is  that  the  contract  is  one  of 
bailment  and  not  of  sale,  the  warehouseman  and  the  depositor  be- 
coming owners  as  tenants  in  common.  Law  of  Prod.  Ex.,  §  154^ 
auth.  n.  9. 

To  the  authorities  cited  by  the  authors  referred  to  may  be  added 
Ledyard  v.  Hibbardy  48  Mich.  421;  s.  c,  42  Am.  Bap.  474;  Nelson 
y.  Brawny  AAi  Iowa,  455;  Sexton  y.  Chrahamy  53  id.  181;  Nelson  y. 
Brown,  id.  555;  Irons  y.  KentneVy  51  id.  88;  s.  o.,  33  Am.  Bep. 
119,  where  the  rule  is  carried  much  farther  than  is  necessary  in  the 
present  instance.  The  rule  which  we  accept  as  the  true  one  is  re- 
quired by  the  commercial  interests  of  the  country,  and  is  in  har- 
mony with  the  cardinal  principle  that  the  intention  of  contracting 
parties  is  always  to  be  giyen  effect.  It  is  not  unknown  to  us,  nor 
can  it  be  unknown  to  any  court,  for  it  is  a  matter  of  great  public 
notoriety  and  concern,  that  a  yast  part  of  the  grain  business  of  the 
country  is  conducted  through  the  medium  of  eleyators  and  ware- 
houses, and  it  cannot  be  presumed  that  warehousemen  in  receiying 
grain  for  storage,  or  depositors  in  intrusting  it  to  them  for  that 
purpose,  intended  or  expected  that  each  lot,  whether  of  many 
thousand  bushels,  or  of  a  few  hundred,  should  be  placed  in  separate 
receptacles;  on  the  contrary,  the  course  of  business  in  this  great 
branch  of  commerce,  made  known  to-  us  as  a  matter  of  public 
knowledge  and  by  the  decisions  of  the  courts  of  the  land,  leads  to 
the  presumption  that  both  the  warehouseman  and  the  depositor  in- 
tended that  the  grain  should  be  placed  in  a  common  receptacle  and 
treated  as  common  property.  This  rule  secures  to  the  depositor 
all  that  in  justice  he  can  ask,  namely,  that  his  grain  shall  be  ready 
for  him  in  kind  and  quantity  wheneyer  he  demands  it.  Any  other 
rule  would  impede  the  free  course  of  commerce  and  render  it  prac- 
tically impossible  to  handle  our  immense  crops.  It  is  reasonable  to 
presume  that  the  warehouseman  and  his  depositor  did  not  intend 
that  the  course  of  business  should  be  interrupted,  and  that  they  did 
not  intend  that  the  almost  impossible  thing  of  keeping  each  lot,  small 
or  great,  apart  from  the  common  mass,  should  be  done  by  the  ware- 
houseman. If  the  warehouseman  is  not  bound  to  place  grain  in  a 
separate  place  for  each  depositor,  then  the  fact  that  he  puts  it  in  a 
common  receptacle  with  grain  of  his  own  and  that  of  other  deposi- 
tors does  not  make  him  a  purchaser,  and  if  he  is  not  a  purchaser, 
then  he  is  a  bailee.     In  all  matters  of  contract  the  intention  of  the 
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parties  gives  character  and  effect  to  the  transaction,  and  in  such  a 
case  as  this  the  circnmst]|^pes  declare  t^t  the  intention  was  to 
make  a  contract  of  bailm'dnt  and  Itiot  a  cbhibract  of  sale.  The  duties, 
rights  and  liabilities  of  warehousemen  are  prescribed  by  the  law  as 
declared  by  the  courts  and  the  legislature,  and  as  matter  of  law» 
it  is  known  to  us  that^i  warelx<9useman,,  by.J^^^^S  gpi^  received 
from  a  depositor  in  a  common  receptacle,  and  treating  it  as  the 
tiBiiges'of  trade  warrant,  does  not  becomB  the  buj!^  of  the  g^M^W 
unfe^  indeed  there  is  some  stipulation  in  the  contract  imposing 
that  character  upon  him. 

'  The  dntses  dfi  bi^-own  re^rts,  cited  by  counsel. for  the  appellants^ 
do  not  oppose  the  conclusion  here,  reached.  In  PribbU  v.  Kwity 
10  Ind.  325,  the  defendants  received  of  the  plaintiff  one  hundred 
and  thirty-two  bushels  of  grain,  and  on  demand  failed  to  deliver 
the  wheat,  and  it  was  held  that  an  action  would  lie,  but  the  con- 
tract was  held  to  be  one  of  bailment,  and  not  of  sale.  It  is  plain 
th^r^ore, , that  in. the^case. cited  there  was  no  such  ruling  as  that 
a^lced  by  the.  ^pp^m^nt;s  in  the  present  case  ;  on  the  contrarv^  the 
ruling  overturns  their  theory.  In  Bwing  v.  French,  1  Blackf.  353,' 
and  Uarlide  v.  Waltace,  l^inA.  252,  the  wheat  was  delivered  to  a 
Iniller  to  be  ground  into  flour,  and  this  was  held  to  be  a  sale,  on 
the  ground  that,  the  character  of  the  article  was  to  be  entirely 
changed,  and  a  new  and  different  article  was  to  be  given  by  the' 
miller  to  his  custon^er  in  return  for  the  wheat.  In  the  last  of  the 
cases  cited  the  option  6t  demanding  wheat,  flour  or  money  was 
vested  in  the  depositor,  so  that  he  had  the  option  of  making  the 
contract  one  of  bailment  or  one  of  sale,  and  he  exercised  that  option 
by  treating  the.  transaction  as  a  sale.  In  the  case  under  examina- 
tion there  was. no. option,  for  it  is  expressly  found  that  the  wheat 
was  received  by  the  w^houseman  for  storage.  The  case  of  Ashbp 
T*  1iVe$t,  3  Ind.  170,  holds  that  one  who  delivers  wheat  to  be  manu- 
factured into  flour  is  the  owner  of  the  flour,  and  may  maintain  re^ 
plevin,  the  court  saying  :  /'  We  are  clearly  of  the  opinion  that  that 
contract  is  one  of  pajlmejit,  and  not  of  sale,''  and  this  is  against 
the  contention  of  the  appetlahts. 

f  lu  deciding  ijiat  ^he  contract  wais  one  of  bailment,  and  not  of 
sde,  we  determine  the  only  debatable  question  in  the  case,  for  it 
has  l^een  long  set^tled  that  Where  propeii;y  in  the  custody  of  a  bailee 
is  destiroyed  9y  an  accidental  fire,  and  there  has  been  no  fault  or 
negligence  on  his  part,  he  is  not  liable. 

We  have  examined  the  rulings  on  the  demurrers  to  the  answers 
,ind  think  they  were  correct,  but  if  we  were  wrong  in  this  there 
could  be  no  .reversal,  because  the  special  finding  clearly  shows  the 
^und  on  which  the  jjudgment  rests,  and  from  this  it  appears  that 
li  the^rulings  weip^,  en:one^ui^  the,  errors  were  harmless. 

.   ,    ,  .  Judgment  agirmed: , 
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m  lad.  14L) 
Jlrry — ntpontOriUiif  far  har$09, 

A  fieRTmui,  nodving  hoiseB  in  charge  of  a  driTer  for  txaiiBportatloB»  is  not 
llAble  for  an  aoddont  to  thorn,  in  the  abaence  of  negligenoe  on  his  part* 

ACTION  for  injury  to  a  horse.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 


T.  F.  Davidaon,  for  appellant 

J.  Jmmp  and  (7.  H'.  Ward,  for  appellee. 

Black,  0.  The  appellant  brought  his  action  asainst  the  appellee 
to  recover  damages  lor  an  iniury  to  a  horse  of  the  plaintiff,  oc- 
casioned by  the  negligence  of  the  defendant.  There  was  an  answer 
of  general  denial,  and  upon  a  trial  by  the  court  a  special  finding 
was  rendered,  to  the  conclusions  of  law  in  which  the  plaintiff  ex- 
cepted.   He  also  moved,  unsuccessfully,  for  a  new  trial. 

The  court  found  ''  that  on  the  21st  day  of  November,  1883,  and 
for  more  than  fifteen  years  prior  thereto,  the  defendant  was  en- 
gaged in  running  a  ferry-boat  for  hire,  for  the  ferriage  of  persons, 
teams,  stock  and  freignt  across  the  Wabash  river  at  the  town  of 
Perrysville;  that  the  defendant's  ferry-boat  was  an  ordinary  ferry- 
flat,  forty  feet  in  length  and  eight  to  ten  feet  in  width,  having  at 
each  end  an  apron  or  platform,  extending  across  the  boat,  and 
three  or  four  feet  in  width,  used  to  anchor  the  boat  to  the  shore 
and  to  make  the  entrance  to  and  exit  from  the  boat  more  safe  and 
convenient  for  teams  and  vehicles ;  that  the  apron  was  attached  to 
the  boat  by  strap  hinges,  and  there  was  a  space  of  two  and  one- 
half  inches  intervening  between  the  boat  and  the  apron.  The 
court  further  finds  that  on  said  21st  day  of  November,  1883,  the 
plaintiff  drove  his  team  of  horses,  attached  to  a  wagon  loaded  with 
wheat,  upon  the  defendant's  ferry-boat,  for  the  purpose  of  being 
ferried  across  from  the  east  to  the  west  bank  of  the  nver;  that  the 
stream  was  safely  crossed,  and  the  boat  anchored  to  the  western 
shore  of  the  river,  and  the  plaintiff  was  directed  by  the  defendant 
to  drive  his  team  off  the  boat,  and  that  he  undertook  to  do  so;  that 
as  the  team  was  in  the  act  of  crossing  the  apron  from  the  boat  to 
the  shore,  one  of  the  plaintiff's  horses  became  frightened  at  some 
object  on  the  shore  or  boat,  and  shied,  crowding  the  other  animal 
ofl:  into  the  mud  and  water  ;  that  the  horse  still  remaining  upon 
the  apron,  in  his  struggles,  slipped  the  small  part  of  his  leg,  tnat 

*  See  DudUfif  v.  Camden,  etc.,  Ferry  Oo.  (18  Vr.  96),  86  Am.  Rep.  501. 
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part  between  the  pastern-joint  and  the  knee,  into  the  crack  between 
the  apron  and  the  boat ;  that  this  was  done  from  the  outer  side  of 
the  apron;  that  it  was  not  possible  for  the  horse  to  get  his  foot 
down  through  the  crack ;  tnat  while  the  animal's  leg  was  so  fast- 
ened in  the  crack,  he  lun^d  forward  and  broke  it,  totally  destroy- 
ing the  usefulness  and  yalue  of  the  animal,  and  it  thereby  became 
necessary  to  kill  him.  The  court  further  finds  that  the  animal  was 
of  the  Talue  of  one  hundred  dollars,  and  that  the  plaintiff  retained 
the  custody  and  control  of  his  team  while  on  the  defendant's  boat; 
that  he  exercised  due  care  and  caution  in  its  management,  and  paid 
the  defendant  the  regular  price  of  ferriage  for  takmg  him  and  his 
team  across  the  river.  The  court  further  finds  that  the  defendant 
had  constantly  used  the  boat,  with  its  aprons  attached  as  they  were 
at  the  time  01  the  accident  to  the  plaintiff's  horse,  for  four  years, 
and  that  many  teams  had  been  landed  from  the  boat  daily  during 
that  time,  except  when  the  river  was  impassable,  and  that  no  similar 
accident  had  ever  occurred  before,  and  that  for  the  ten  years  before 
that  time  he  had  used  a  boat  with  aprons  similarly  attached,  from 
which  teams  had  daily  landed,  except  when  the  river  was  impassable, 
and  that  during  that  time  no  such  accident  has  happened." 

The  court  stated  as  its  conclusion  of  law  '^upon  the  foregoing 
facts,  that  the  defendant  is  not  liable  to  the  plaintiff  for  the  injury 
sustained  by  the  plaintiff's  horse." 

When  one  engaged  in  the  business  of  a  ferryman  for  hire,  in  the 
course  of  such  business,  receives  upon  his  ferry-boat  for  transporta- 
tion a  traveller  with  horses  attached  to  a  vehicle  and  driven  by  the 
traveller,  who  retains  possession  and  control  of  the  horses  and  ve- 
hicle upon  the  boat,  the  responsibility  of  the  ferryman  in  relation 
to  such  animals  is  not  the  common-law  responsibility  of  a  common 
carrier  of  goods  in  his  exclusive  custody  and  control.  In  such  a 
case  the  ferrjrman  has  certain  duties  to  perform,  and  is  liable  for 
loss  or  injury  occurring  through  his  neglect  to  perform  them,  un- 
less there  be  contributory  fault  on  the  pcut  of  the  traveller.  Among 
these  is  the  duty  to  provide  reasonably  safe  and  convenient  means 
for  the  departure  from  the  boat  of  horses  and  vehicles  transported 
thereon.  White  v.  Winnisimmei  Oo.,  7  Cush.  155 ;  Wycmoff  v. 
Que&ns  County  Ferry  Co.,  52  N.  Y.  32 ;  s.  c,  11  Am.  Kep.  650  ; 
Harvmf  v.  Roee,  26  Ark.  3;  s.  c,  7  Am.  Bep.  595;  Lewis  v.  Smith, 
lu7  Miuss.  334;  Le  Barron  v.  Bast  Boston  lirry  Co.,  11  Allen,  312; 
SchouL  Bailm.  433;  Whart  Ne^.,  §  706^  et  sea. 

The  complaint  in  the  case  at  bar  charged  that  the  injury  to  the 
horse  occurred  through  the  negligence  of  the  defendant,  in  keep- 
ing and  maintaining  his  boat  in  an  unsafe  and  danserous  condition, 
and  without  any  fault  or  negligence  of  the  plaintiff.  The  question 
of  the  negligence  of  the  defendant  was  in  issue,  and  the  burden  of 
showing  his  negligence  was  upon  the  plaintiff. 

The  court  did  not  find  whether  or  not  the  defendant  was  negli- 
gent Amon^  the  facts  stated  in  the  finding  were  evidential  ffu^ts 
relatini;  to  this  question.    Whether  any  of  the  facts  stated  did  not 
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constitute  proper  eyidence  need  not  be  decided.  Without  a  finding 
showing  defendant's  negligenoe,  thiare  could  be  no  conclusion  of 
law  a^inst  him. 

In  Farker  y.  Hubble,  75  Ind.  580,  there  was  a  special  finding  in 
which  the  court  did  not  state  an  ultimate  fact,  the  burden  of  prey- 
ing which  was  upon  the  party  in  whose  fayor  the  conclusion  of  law 
was  stated;  but  matter  oi  eyidence  tending  to  proye  such  fact  was 
set  oat  in  the  finding.  This  court,  in  reyersing  the  judgment  for 
error  in  the  conclusion  of  law  because  of  the  want  of  a  nnding  of 
such  fact,  granted  leaye  to  moye  for  a  venire  de  novo  to  the  appeUee, 
thus  appearing  on  the  face  of  the  special  finding  to  be  entitled  to  a 
finding  as  to  such  fact 

But  in  the  case  now  before  us  the  burden  of  proyin^  the  fact 
which  the  court  did  not  find  was  upon  the  party  exceptmg  to  the 
conclusion  of  law,  and  the  conclusion  was  right  upon  the  facts 
found. 

The  only  cause  assigned  in  the  motion  for  a  new  trial,  stated  in 
different  forms,  was  that  the  finding  was  not  sustained  by  sufficient 
evidence.  All  the  facts  stated  in  tne  finding  were  sustained  by  the 
eyidence,  though  as  to  some  of  them  there  was  conflicting  testi- 
mony. 

The  judgment  should  be  affirmed. 

Per  Curiam. —  Upon  the  foregoing  opinion,  the  judgment  is 
affirmed,  at  the  appellant's  costs. 

On  Petition  fob  Rehearing. 

Elliott,  G.  J.  We  haye  examined  the  argument  on  the  peti- 
tion for  a  rehearing  with  care,  but  find  no  reason  to  doubt  the  sound- 
ness of  our  conclusion  expressed  in  the  opinion  heretofore  filed. 

It  is  undoubtedly  the  law  that  a  common  carrier  is  prima  fade 
liable,  where  it  is  proyed  that  the  passenger  took  passage  and  was 
injured  without  fault  on  his  part,  unless  the  eyidence  proying  the 
accident  also  shows  that  the  injury  was  not  attributable  to  the  neg- 
ligence of  the  carrier.  Terre  Hauie^  eic.y  R.  Co.  y.  Bucky  96  Ind. 
346;  Memphis,  etc.,  Co.  y.  McCool,  83  id.  392  ;  s.  c,  43  Am.  Rep. 
71 ;  PittsburgK  etc.,  R.  Co.  v.  Williams,  74  Ind.  462.  But  tlua 
rule  does  not  goyem  this  case.  Here  the  owner  took  his  horses  on 
board  the  ferry-boat  and  remained  in  charge  of  them.  If  the  fer- 
ryman had  all  the  suitable  and  reasonable  accommodations  for  safe 
conveyance,  and  used  due  care,  he  is  not  liable  for  an  injury  to 
horses  takt* n  on  the  boat  and  kept  in  charge  of  the  owner.  Whart. 
Neg.,  §  707,  auth.  n.  There  is  m  this  case  no  finding  that  the  boat 
was  not  reasonably  safe;  on  the  contrary,  the  inference  is  that  the 
accident  occurred  not  because  the  boat  was  not  suitably  constructed 
but  because  one  of  the  horses,  becoming  unmanageable,  crowded 
the  other  horse  off  the  boat  and  thrust  his  own  leg  into  the  open- 
ing between  the  boat  and  the  apron.  There  is  no  finding  that  the. 
opening  was  caused  by  the  defectiye  "instruction  of  the  boat,  or 


MAY  TEEM,  1884.  437 


TAwman  y.  ClOOker. 


that  it  was  caused  by  the  negligent  act  of  the  appellee;  for  aught 
that  appears  the  boat  may  have  been  properly  constructed  and 
managed  with  due  care.  Kennedy  t.  Mayor,  73  ^.  Y.  365;  B.  o., 
29  Am.  Bep.  169,  is  not  at  all  in  pointy  for  there  the  court  too]^  the 
case  from  the  jury  oq  the  ground  that  the  unmanageability  of  the 
horse  was  the  cause  of  the  accident. 

It  is  an  old  and  well  settled  rule  that  a  party  who  has  the  burden 
cannot  have  a  judgment,  unless  all  the  facts  essential  to  a  recovery 
are  stated  in  the  special  finding  or  verdict.  Dixon  v.  Duke,  85 
Ind.  434.  It  is  equally  well  settled  that  no  inferences  will  be 
made,  except  inferences  of  law  arising  out  of  the  facts.  2  Tidd 
Pr.  897,  auth.  n. 

Petition  overruletL 


Lavmak  y.   Gbookbb. 

an  Ind.  108.) 
Mortgage  —  emef^ion^mitktke^^e^fideMe, 

Jl  mortgage  was  executed  upon  land,  excepting  "  twenty  acres  from  the  north* 
east  corner  of  said  above  described  tract  of  land,  formerly  deeded  to  Wm. 
Davis  and  Emellne  M.  Davis."  In  an  action  to  recover  the  said  twenty  acres 
hdd,  that  parol  evidence  was  admissible  to  show  that  the  twenty  acres  in- 
tended to  oe  excepted  was  not  in  the  north-east  comer,  bat  off  the  south  end. 


the  case.    The 


ACTION  to  recover  land.     The  opinion  states 
plaintiff  had  judgment  below. 

0.  W.  Best  and  J.  M.  Vanfle&t,  for  appellants. 

ff.  D.  WiUon  and  W.  J.  Davis,  for  appellee. 

Best,  C.  The  appellee  brought  this  action  to  recover  twenty 
acres  of  land,  in  a  square  form,  out  of  the  north-east  comer  of  the 
west  half  of  the  south-east  quarter  of  section  nineteen,  township 
thirty-seven  north,  of  range  five  east,  Elkhart  county. 

The  cause  wsob  tried  by  a  jury^  a  verdict  returned  for  the  appellee, 
and  judgment  rendered  accordingly.  A  motion  for  a  new  tnaL,  on 
the  ground  that  the  court  erred  in  excluding  the  appellant's  evi- 
dence, and  in  charing  the  j'ury  to  find  for  the  appeUee,  was  over- 
ruled, and  this  ruhng  is  assigned  as  error. 

Both  parties  claim  the  land  in  dispute  through  Harriet  Schutt, 
who  on  and  before  August  1^  1866,  owned  the  entire  west  half  of 
said  quarter  section. 
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The  appellee  claims  through  a  deed  made  by  her  and  her  hus- 
band to  John  Squires  on  the  sixth  day  of  December,  1873. 

The  appellants  claim  through  a  mortgage  made  by  her  and  her 
husband  on  the  first  day  of  July,  1868,  upon  the  entire  west  half 
of  said  q^uarter  except  twenty  acres. 

The  dispute  is  whether  the  land  excepted  from  the  mortgage  is 
the  land  sought  to  be  recoTcred.  If  it  is,  the  appellee  is  entitled  to 
recoYer,  and  if  it  is  not,  the  appellants  are  entitled  to  recoTer.  This 
question  depends  upon  the  proper  construction  of  the  description 
contained  in  the  mortgage. 

The  appellee  read  in  evidence  the  deed  from  Harriet  Schutt  and 
husband  to  John  Souires,  and  several  deeds  constituting  a  regular 
chain  of  title  from  squires  to  him.  This  made  for  him,  as  is  con- 
ceded, a  prima  facie  case. 

The  appellants  then  offered  to  read  in  evidence  the  mortrage 
from  Harriet  Schutt  and  husband  for  the  west  half  of  the  said  land 
except  twenty  acres  thus  described  :  ''  The  west  half  of  the  south- 
east quarter  of  section  nineteen,  in  township  thirty-seven  north, 
ran^e  five  east,  except  twenty  acres  from  the  north-east  comer  of 
said  above  described  tract  of  land,  formerly  deeded  to  Wm.  Davis 
and  Emeline  Ann  Davis." 

It  was  agreed  that  this  mortgage  had  been  duly  foreclosed,  the 
land  sold  upon  the  decree  to  the  mortgagee,  and  a  sheriffs  deed 
executed  by  him  t-o  one  of  the  appeuants,  all  by  such  descrip- 
tion. 

The  appellants  also  offered  to  read  in  evidence  a  deed  from 
Harriet  Schutt  and  husband  to  Amelia  Davis,  dated  August  29, 
1866,  for  twenty  acres  of  land  off  the  south  end  of  the  west  half  of 
said  quarter  section. 

They  also  offered  parol  testimony  to  show  that  when  said  deed 
was  made  Amelia  Davis  was  the  wife  of  William  Davis,  and  that 
no  part  of  said  land  had  ever  been  deeded  to  Wm.  Davis  and  Eme- 
line Ann  Davis. 

All  this  evidence  was  excluded,  and  the  jury  was  instructed  to 
return  a  verdict  for  the  appellee. 

Did  this  evidence  tend  to  establish  a  defense  ?  If  it  tended  to 
show  that  the  ''  twenty  acres  "  excepted  from  the  morte;a^  is  not 
the  twenty  acres  in  dispute,  then  this  land  was  included  in  the 
mortgage,  and  the  title  is  not  in  the  appellee. 

The  mortgage  embraced  the  entire  west  half  of  the  quarter  sec- 
tion except  twenty  acres.  These  are  described  as  ^'  twenty  acres 
from  the  north-east  comer,  ♦  ♦  ♦  formerly  deeded  to  Wm. 
Davis  and  Emeline  Ann  Davis."  This  description  contains  two 
calls  —  one  as  land  in  the  '^  north-east  comer,"  and  the  other  as 
land ''formerly  deeded  to  Wm.  Davis  and  Emeline  Ann  Davis." 
If  this  land  was  never  deeded,  as  stated,  then  both  calls  are  not 
correct  descriptions,  one  or  the  other  is  false,  and  if  one  is  true  and 
the  other  false,  the  false  must  be  rejected  and  the  description  read 
as  though  it  did  not  contain  the  false  calL     Worihington  v.  ffyler. 
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4  Mass.  196;  Wuesthoff^.  Seymour,  22  N.  J.  Eq.  66;  Piper  y.  True, 
36  Gal.  606. 

The  first  call  cannot  be  said  to  be  false  unless  the  second  is  true 
and  is  different  from  the  first.  The  falsity  of  the  first  is  not  shown 
by  the  language  of  the  description  itself,  but  this  may  be  shown  by 
evidence am/nc/«.  Barrier.  Doe,  4Blackf.  369;  SymmesT.  Brovm, 
13  Ind.  318. 

This  rule  applies  to  .property  described  in  a  sheriff's  deed.  Ab- 
bott V.  Abbott,  51  Me.  576;  Lodge  v.  Harnett,  46  Penn.  St.  477. 

It  also  applies  to  the  description  of  property  acquired  through  a 
judicial  sale.  Hedge  v.  Sims,  29  Ind.  574:  Allen  y.  Shannon,  74 
id.  164;  Rucher  v.  Steelman,  73  id.  396;  WiUon  v.  Brovm,  82  id.  471. 

This  rule  does  not  apply  where  a  misdescription  runs  through 
such  proceedings  as  in  kogers  y.  Abbott,  37  Ind.  138;  Millers,  Kolb, 
47  id.  220,  and  Angle  y.  Speer,  66  id.  488,  but  does  apply  where 
the  description  is  merely  ambiguous,  and  hence  applies  in  this 
case. 

The  deed  offered  in  evidence  showed  that  twenty  acres  of  this 
land  had  formerly  been  deeded  to  Amelia  Davis,  l^is  conveyance 
corresponds  with  the  description  except  the  names.  In  this  respect 
there  is  a  variance,  but  this  variance  does  not,  as  we  think,  vitiate 
the  description  and  render  it  inapplicable  to  this  land.  Without 
the  names  the  description  shows  that  twenty  acres  of  the  land  had 
been  formerly  deeded,  and  this  conveyance  satisfies  the  description 
in  the  absence  of  proof  that  some  other  conveyance  had  been  made 
to  these  persons. 

In  Oetchett  v.  WhUtemore,  72  Me.  393,  a  similar  question  arose. 
The  defendant  executed  a  mortgage  upon  certain  real  estate,  except  a 
lot  which  was  described  as  having  been  conveyed  to  him  by  Roswell 
Hitchcock.  Roswell  Hitchcock  had  not  conveyed  the  lot  to  him, 
but  Urban  L.  Hitchcock  had,  and  it  was  held  that  though  the  name 
was  different,  this  fact  did  not  vitiate  the  description,  and  that  the 
same  applied  to  the  lot  actually  conveyed. 

In  Abhoit  v.  Abbott,  supra,  tne  land  conveyed  was  described  ''  as 
surveyed  by  Israel  Johnson  and  Isaac  Boynton.''  They  had  not 
surveyed  the  land,  but  one  ECarvey  had,  and  the  court  held  that 
thoiigh  the  names  were  different,  it  was  a  question  of  fact  whether 
the  Harvey  line  was  not  intended. 

No  greater  variance  exists  in  this  case  than  in  the  above  cases. 
After  dropping  the  names  an  equally  sufficient  description  remains, 
and  this  descnption  applies  to  the  land  embraced  in  the  conveyance. 

Whether  it  was  so  intended  depends  upon  the  proper  construc- 
tion of  the  description  in  the  light  of  the  attending  circumstances. 
These  may  be  shown,  as  has  teen  said,  by  extrinsic  evidence;  it 
may  be  shown  that  the  twenty  acres  formerly  deeded  was  off  the 
south  end,  and  not  out  of  the  north-east  corner.  "  Thus,  if  the 
premises  are  bounded  by  land  of  A.  on  the  north,  and  A.'s  land  i^ 
on  the  south,  it  may  be  proved  that  it  was  intended  as  the  southern 
boundary.     White  y.  Eagan,  2  Bay  (S.  C),  247.     So,  if  bounded 
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on  *  Broad  river/  it  may  be  proved  that  '  Catawba  river/  was  in- 
tended.    MiddMoii  v.  Perry y  2  Bay,  639/'    Abbott  v.  Abbott,  supra. 

The  evidence  excluded  tends  to  show  that  no  other  land  was 
'*  formerly  deeded,''  and  hence  tends  to  show  that  the  excepted 
land  was  not  in  the  north-east  comer. 

If  no  other  land  was  deeded,  we  have  two  conflicting  descriptions, 
one  describing  twenty  acres  in  the  north-east  corner,  and  the  other 
twentjr  acres  off  the  sonth  end.  One  or  the  other  must  be  rejected 
as  obviously  both  were  not  intended.  The  rule  in  such  cases  is  to 
apply  the  description  to  the  land  actually  owned,  and  to  adopt  such 
construction  as  best  comports  with  the  manifest  intention  of  the 
parties  and  the  circumstances  of  the  case.  Drew  v.  Drew,  8  Foster, 
487;  Pilfer  v.  True,  supra;  Bell  v.  Sawyer,  32  N.  H.  72. 

Applying  this  rule,  m  the  light  of  the  facts,  the  excluded  evi- 
dence tended  to  prove,  we  think  it  manifest,  that  these  parties  in- 
tended to  except  twenty  acres  off  the  south  end.  The  mortgage 
embraced  the  entire  west  half  except  twenty  acres;  the  mortgagois 
owned  the  entire  west  half  except  twenty  acres;  they  excepted 
twenty  acres  formerly  deeded;  the  twenty  acres  formerly  deeded 
were  off  the  south  end,  and  it  is  therefore  apparent  that  they  in- 
tended to  except  such  twenty  acres.  This  conclusion  is  also 
strengthened  by  the  presumption  that  they  intended  to  mortgage 
their  own  land,  and  not  the  land  of  another. 

As  the  evidence  excluded  tended  to  show  that  the  second  call 
was  true  and  the  first  false,  the  first  may  be  rejected  without  im- 

5 airing  the  description.     Worthington  v.  ffyler,  supra;  Ousby  y. 
ones,  73  N,  Y.  62L 

The  fact  that  the  twenty  acres  in  the  north-east  comer  had  not 
been  '^  formerly  deeded  "  created  a  latent  ambiguity,  and  as  the  evi- 
dence offered  tended  to  remove  it,  the  court  erred  in  excluding  it. 
The  judgment  should  therefore  be  reversed. 
Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  reversed,  at  tne  appellee's  costs, 
with  instructions  to  grant  a  new  trial. 

Our  Pbtition  for  Bbhearustg. 

Elliott,  G.  J.  We  have  for  the  second  time  carefuUy  investi- 
gated the  questions  in  this  case,  and  have  found  no  reason  to  change 
our  former  opinion. 

The  question  is  whether  the  excluded  evidence  was  competent : 
its  weignt  and  effect  were  matters  for  the  jury.  The  evidence  did 
tend  to  defeat  the  appellee's  claim  of  title,  and  was  competent. 
Nave  V.  Flack,  90  Ind.  205;  s.  c,  46  Am.  Bep.  205;  Harbor  v. 
Morgan,  4  Ind.  158. 

We  do  not  think  that  there  was  any  attempt  to  correct  a  descrip- 
tion against  a  subsequent  purchaser,  for  there  are  two  calls  in  tbe 
mortgage,  the  one  correct,  the  other  incorrect,  and  all  that  is  done 
by  the  former  opinion  is  to  declare  that  in  such  a  case  it  is  proper 
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to  reject  the  incorrect  and  accept  the  correct  description.  The  in-' 
stmment  of  title  was  of  record,  and  gave  notice  of  the  two  descrip- 
tions, and  thus  put  a  purchaser  upon  inquiry  as  to  the  true  one. 
It  is  not  the  case  6f  an  entirely  erroneous  description. 

The  eyidence  offered  should  have  been  admitted,  and  this  is  the 
only  point  here  inyolyed. 

Petition  overruled. 


Whitesidbs  y.  Huhtf. 

(Vrind.l91.> 

Gewbraet — forpwrcham  ofgoodBcnmargifM. 

A  oontnct  for  the  pnrcliafle  of  wheat,  to  be  delivered  in  the  fatore,  the  pnr- 
chaser  patting  np  maisimA,  and  both  parties  understanding  that  the  wheat 
is  not  to  be  delivered,  bat  that  settlement  shall  be  made  bj  the  payment  of 
the  difference  between  the  market  price  at  the  daj  fixed  for  delivery  and  the 
porchase-price,  is  void.* 

ACTION  for  commissions  and  advances.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

R,  Jf .  Johneon,  for  appellant. 

O.  M.  Overstreet,  A.  B.  Hunter,  H.  C.  AUen  and  X.  H,  Bisbee, 
for  appellees. 

FfiAUfKLiN,  0.'  Appellees,  as  commission  merchants,  sued  ap- 
pellant for  commissions  and  money  advanced  in  the  purchase  of  five 
thousand  bushels  of  wheat.  The  transaction  was  consummated 
through  the  Ghicago  Board  of  Trade. 

The  defendant  answered  that  no  wheat  was  actually  purchased; 
that  the  transaction  was  a  contract  upon  mar^ns,  and  gaming  upon 
the  future  price  of  wheat,  and  to  be  settled  by  paying  or  receiving 
at  a  future  day  the  difference  between  the  price  oi  wheat  then  and 
at  the  date  of  the  contract;  that  the  advancements  of  margins  made 
were  to  keep  the  payment  of  differences  secure,  and  that  the  con- 
tract was  contrary  to  public  policy,  illegal  and  void. 

•See  Watt  t.  8eknMd»r  (69  Wis.  868),  48  Am.  Bep.  690. 
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Appellees  replied  by  a  denial.  There  was  a  trial  b^  jury,  verdict 
for  the  plaintiffs,  and  over  a  motion  for  a  new  trial,  judgment  was 
rendered  upon  the  verdict 

[Omitting  assignment  of  errors.] 

We  will  consider  these  specifications  in  the  inverse  order  of  their 
statement.     The  instructions  complained  of  read  as  follows: 

''  1.  Plaintiffs  claim  that  defendant  is  indebted  to  them  in  the  sum 
of  112.50  as  commission  due  them  as  commission  merchants  in  the 
purchase  of  five  thousand  bushels  of  wheat;  also  that  they  purchased 
m  the  city  of  Chicago  five  thousand  bushels  of  wheat  for  the  defend- 
ant, and  by  the  terms  of  such  sale  the  defendant  was  required  to  place 
in  their  hands  a  sufficient  sum  of  money  to  protect  and  indemnify 
them  against  loss,  and  by  reason  of  the  decline  in  wheat,  the  sum  of 
1200  in  the  hands  of  plaintiffs  belonging  to  the  defendant  wsis  nofc 
a  sufficient  protection  and  indemnity  to  them  against  loss ;  and 
after  notice  to  defendant  to  place  in  their  hands  a  greater  sum  of 
money,  they  sold  the  wheat,  which  they  claim  the  nght  to  do,  at  a 
loss  to  them  of  $497.50,  from  which  deduct  the  sum  of  $200,  made 
a  clear  loss  of  $297.50. 

'^2.  The  defendant  insists  that  they  purchased  no  wheat,  nor 
did  the  plaintiffs  sell  him  any  wheat,  but  that  in  the  month  of 
February,  1882,  he  contracted  with  plaintiffs  foi  the  purchase  of 
5,000  bushels  of  wheat,  to  be  delivered  in  the  month  of  March,  1882, 
with  the  mutual  understanding  that  no  wheat  was  purchased  or 
sold  or  would  be  required  to  be  delivered,  but  that  the  transaction 
should  be  adjusted  between  the  parties  upon  the  bases  of  the  market 
value  of  wheat  in  Chicago  at  the  date  of  the  pretended  purchase 
and  pretended  sale  (or  maturity  of  the  contract),  when  in  fact  no 
wheat  was  bought  or  sold.  In  brief,  a  bet  or  wager  on  the  price  of 
wheat  at  a  given  time. 

^'3.  If  defendant  did  purchase  of  plaintiffs  5,000  bushels  to  be 
delivered  to  him  at  a  future  date,  this  would  be  a  legitimate  and 
proper  transaction,  and  it  is  competent  for  parties  to  make  such 
contract. 

'^4.  It  is  for  you  to  determine  from  the  evidence  whether  the 
plaintiffs  were,  by  the  nature  of  the  contract,  authorized  to  sell  the 
wheat  before  the  maturity  thereof,  and  whether  the  plaintiffs  should 
have  served  notice  upon  defendant  that  a  further  deposit  of  money 
was  demanded  from  nim  to  make  his  contract  good,  and  if  in  point 
of  fact  such  notice  was  served  on  defendant. 

^'5.  If  by  the  terms  of  the  contract  and  nature  of  the  business, 
the  plaintiffs  required  of  the  defendant  any  sum  of  money  '  to  make 
his  deal  Rood,'  it  was  the  duty  of  plaintiffs,  before  they  could  'dose 
him  out,^  or  sell  his  wheat,  to  notify  him  of  such  fact  and  give  him 
a  reasonable  time  to  respond.  Unless  there  was  such  a  usage  or 
custom  in  the  business  being  transacted,  and  in  connection  with 
the  transaction  out  of  which  the  allesed  indebtedness  grew,  of 
which  the  defendant  was  advised  or  had  notice,  and  demand  waa 
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waived  by  him,  then  the  plaintiffs,  by  selling  the  wheat  before  the 
date  of  aeliyery  of  the  wheat  or  the  maturity  of  the  contract  for 
delivery,  could  not  sell  the  same  and  charge  the  defendant  with  the 
I0B8  thereon. 

^'6.  If  the  plaintiffs  purchased  the  wheat  for  the  defendant,  and 
by  reason  of  his  failure  he  failed  to  put  up  further  margins  to  protect 
tnem  after  ^  a  call '  therefor,  and  by  reason  of  such  failure  they 
did,  to  protect  themselves  from  loss  while  holding  such  wheat  for 
the  defendant,  sell  the  same,  and  a  loss  was  incurred,  and  this  was 
within  their  contract,  and  so  contemplated  and  understood  by  them, 
then  the  defendant  must  make  the  loss  good,  and  respond  in  dama- 
ges to  the  extent  of  such  loss. 

''7.  If  the  sum  of  money  sued  for  was  paid  out  at  the  request  of 
defendant,  or  a  liability  was  incurred  by  tno  plaintiffs  at  request  of 
defendant,  whereby  thej  were  requirea  to  pay  out  such  sum  of 
money  upon  such  uabibty  for  his  use  and  benefit,  then  he  should 
refund  such  sum  of  money  thus  paid  out. 

^'8.  If  it  was  the  mutual  contract  of  parties  plaintiffs  and  de- 
fendant, and  they  so  mutually  understood  the  same,  that  no  wheat 
was  actually  to  be  delivered,  and  that  the  contract  was  not,  in  fact, 
to  be  performed,  and  *  the  deal '  should  be  settled  upon  the  basis 
of  the  contract  and  market  price,  then  the  plaintiffs  cannot  recover 
in  this  ease.  But  it  is  not  sufficient  that  the  defendant  so  under- 
stood the  contract  or  '  deal,'  but  the  plaintiffs  must  be  a  party  to 
such  contract  and  understanding.  If  it  was  a  proper  and  lawful 
contract  on  their  part,  and  entered  into  by  them  in  good  faith,  in- 
tending to  perform  the  same,  then  it  is  immaterial  as  to  the  private 
understanding  of  defendant." 

The  class  of  contracts  that  forms  the  subject  of  this  suit  has  be- 
come so  extensive  in  business  transactions,  and  has  recently  so  often 
been  before  the  courts,  that  we  deem  it  advisable  to  give  the  sub- 
ject a  more  extended  investisation  than  usual.  Trading  in  options, 
and  buying  what  are  called '^futures,"  have  become  parts  of  the 
oommerciar  transactions  of  the  country. 

In  the  case  of  Bryant  v.  Western  union  Tel.  Co,,  17  Fed.  Bep., 
825,  the  court  says :  '^  The  complainants  never  buy  or  sell  for 
present  delivery,  out  always  deal  in  futures  and  upon  margins. 
Whenever  the  required  margin  is  placed  in  the  hands  of  complain- 
antSy  they  will  buy  or  sell,  as  customers  desire,  gp^n«  etc.,  at  the 
last  quotation  of  the  Chicago  Board  of  Trade.  This  is  always  for 
the  next  or  succeeding  month's  delivery,  and  the  deal  is  taken  hj 
tjie  complainants  themselves.  The  customer  must  always  keep  his 
margin  good,  and  that  without  notice ;  and  if  any  time  before  the 
time  fixed  for  the  delivery  the  market  in  Chicago  goes  against  the 
customer  to  the  extent  01  his  margin,  the  trade  is  closea  and  the 
complainants  take  the  margin  and  the  customer  is  not  personally 
liable,  the  extent  of  his  loss  being  his  margin.  If  however  the 
market  should  go  in  favor  of  the  customer,  he  may  call  for  a  settle- 
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ment  afc  any  time  and  without  regard  to  the  maturity  of  his  contract^ 
and  he  is  then  paid  the  difference  between  the  then  market  price 
and  the  price  at  which  he  bought  or  sold,  less  a  sum  which  is  (»Iled 
by  complainants  'a  commission.'  This  sum,  which  is  one-fonrth 
of  a  cent  on  each  bushel  of  grain  which  is  alleged  to  be  bought  or 
sold,  is  not  a  commission,  as  the  complainants  ^ways  tskke  the  deal 
themselTes,  and  do  not  pretend  to  buy  or  sell  to  others  for  the  ac- 
count of  the  customer,  out  is  really  the  odds  which  the  customer 
fiyes  them  in  the  wager  on  the  future  of  the  market.  It  is  per- 
aps  true  if  the  customer  keeps  his  mar^n  ^ood,  so  that  he  cannot 
be  closed  out,  and  does  not  exercise  his  right  to  settle  upon  the 
basis  of  the  difference  in  the  prices  of  the  grain,  etc.,  he  can  de- 
mand a  compliance  with  the  contract  and  a  deliyery ;  but  if  the 
course  of  business  between  the  complainants  and  their  customers  is  to 
settle  their  alleged  contract  by  a  payment  of  the  differences  in  the 
market  rates,  the  fact  that  a  customer  may,  under  certain  circam- 
stances,  require  an  actual  delivery,  does  not  relieye  the  complain- 
ants from  the  charge  of  carrying  on  a  '  bucket-shop.'  It  is  the 
f:eneral  course  of  a  man's  business  which  defines  and  classifies  it. 
f  *  bucket-shop '  means  a  place  where  wagers  are  made  upon  the 
fiuctuations  of  grain  and  other  commodities,  then  I  think  the  evidence 
shows  the  complainants  keep  such  a  '  shop,'  and  are  of  the  class  to 
which  defendants  are  prohibited  from  furnishing  the  market  quota- 
tions of  the  Chicago  Board  of  Trade.  This  is  gambling,  and  a  yeiy 
pernicious  and  demoralizing  species  of  gambling,  which  a  court  of 
equity  should  not  protect,  even  if  the  board  of  trade  had  not  taken 
the  action  it  has.  It  is  true  that  this  kind  of  gambling  has  not  yet 
been  made  criminal  by  the  statute  law  of  the  State,  stiU  if  a  case  of 
wager  is  made  out,  none  of  the  State  courts  will  enforce  such  con- 
tracts. Sawyer  y.  Taggart,  14  Bush,  727.  Gambling  on  the 
fluctuation  in  the  market  prices  of  stocks,  grains,  etc.,  is  against 
the  public  policy  of  the  State,  though  it  may  not  be  a  crime  pun- 
ishable by  nne  or  imprisonment." 

It  was  formerly  held  thafc  when  the  vendor  had  neither  the  goods 
nor  entertained  any  contract  to  buy  them,  at  the  time  of  the  sale, 
nor  had  any  reasonable  expectation  of  receivinff  them  by  consign- 
ment, but  intended  to  go  into  the  market  and  buy  the  articles  he 
engaged  to  deliver,  no  action  could  be  maintained  on  such  contracts 
But  that  rule  has  been  changed  by  the  later  authorities,  and  there 
have  been  numerous  decisions,  particularly  in  this  counl^,  holding 
that  the  vendor  may  contract  for  the  sale  of  an  article  not  in  his 
possession,  and  this  doctrine  seems  to  be  entirely  in  accordance  with 
the  rules  of  public  policy.  Bryan  v.  Lewis,  Ry.  &  Moody,  386, 
and  note  a;  Wolcoti  v.  Heathy  78  111.  483;  Brua^s  Appeal^  55  Penn. 
St.  294;  Brown  v.  Holly  5  Lans.  177;  Noyee  v.  Spaulding,  27  Vt. 
420;  mbbl&whiteY.  McMoHne,  5  M.  &  W.  462;  Kingsbury  y.  Kxr- 
win,  43  N.  Y.  Super.  Ct.  461;  Pixley  v.  Boynton,  79  IlL  351; 
Rumsey  v.  Berry,  65  Me.  570;  Disboreugh  v.  Neilsan,  3  Johns.  Cas. 
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81;  Cassard  t.  Hinman,  1  Bosw.  207;  Askion  v.  Dakin.  4  II.  & 
N.  867;  Ohapman  t.  Campbell,  13  Oratt  105;  Cols  y.  Milmine,  88 
Dl.  349;  Logan  v.  Musicky  81  id.  415;  Gregory  v.  WendeUy  8^ 
Mich.  337  ;  8.  €.,  33  Am.  Sep.  390. 

In  the  last  case  cited,  the  court  says:  '^The  mercantile  business 
of  the  present  day  could  no  longer  be  successfully  carried  on  if  mer- 
chants and  dealers  were  unable  to  purchase  that  which  as  to  them 
had  no  actual  or  potential  existence.  A  dealer  has  a  cleaf  right  to 
sell  and  agree  to  deliver  at  some  future  time  that  which  he  then 
has  not,  but  expects  to  ^o  into  the  market  and  buy;  and  it  is 
equally  clear  that  the  parties  may  mutually  agree  that  there  need 
not  be  a  present  deliyery  of  the  good8>  but  that  such  delivery  may 
take  place  at  some  other  time.'' 

There  is  a  difference,  and  a  distinction  must  be  made»  between  a 
contract  where  there  is  a  borui  fide  intent  to  fulfill  the  agreement 
according  to  its  terms,  and  those  where  the  difference  in  the  mar- 
ketprice  is  to  be  paid. 

Tnere  can  be  no  doubt  but  that  sales  of  a  commodity  to  be  de- 
livered at  some  other  time  are  valid,  but  if  the  parties  agree  at  the 
time  of  making  the  contract  that  no  title  to  any  property  shall  pass 
or  any  delivery  be  made,  or  when,  from  the  nature  of  the  contract 
it  must  be  apparent  that  the  intent  of  the  parties  was  such  that  at 
some  future  specified  time  the  losing  party  should  pay  to  the  other 
the  difference  between  the  selling  price  at  that  time  and  the  time 
of  making  the  contract,  it  would  be  a  contract  which  the  law 
would  refuse  to  enforce,  for  the  reason  that  it  is  clearly  a  wager 
upon  the  price  of  the  commodity  at  some  future  day.  Terkes  v. 
Sxlomon,  11  Hun,  471;  Orizefooody.  Blanej  11  C.  B.  526;  Story  v. 
Salomon,  71  N.  Y.  420;  Pickering  v.  Ceaee,  79  111.  328;  Lyon  v. 
Culbertson,  83  id.  33;  s.  G.,25  Am.  Bep.  349;  Bigelow  v^  Benedict y 
70  N.  Y.  202;  s.  c,  26  Am.  Rep.  573;  Maxton  v.  ffA«wi,  75 
Penn.  St.  166;  Peabody  v.  Speyers,  56  N.  Y.  230;  Williams  v. 
Tiedemann,  6  Mo.  App.  299;  iSampson  v.  ShaWy  101  Mass.  145;  s. 
c,  3  Am.  Bep.  327;  Kirkpatrick  v.  Bonsall,  72  Penn.  St  155; 
Clarke  v.  -Pbw,  7  Biss.  540;  Rudolf  v.  WinierSy  7  Neb.  125;  Wat- 
erman V.  Bucklandy  1  Mo.  App.  45;  In  re  Greeny  7  Biss.  338; 
Bartlett  v.  Smithy  13  Fed.  Bep.  263;  Beveridge  v.  Hewit,  8  Brad. 
467;  Enderby  v.  Gilpin,  5  Moore,  571;  Swarts^s  Appeal,  3  Brewst. 
I'U;  Barnard  v.  BackhauSy  52  Wis.  593;  jEveringJiam  v.  Meighan, 
55  Wis.  354;  Camm-on  v.  Durkheim,  55  N.  Y.  425. 

In  the  case  of  Rumsey  v.  Berry y  supra,  the  court  very  clearly 
defines  the  line  which  separates  the  two  classes  of  contracts,  the 
legal  hY)m  the  illegal  In  that  case  it  was  said:  ''A  contract  for 
the  sale  and  purchase  of  wheat  to  be  delivered  in  good  faith  at  a 
future  time  is  one  thing,  and  is  not  inconsistent  with  the  law. 
But  such  a  contract  entered  into  without  an  intention  of  having 
any  wheat  pass  from  one  ^psixij  to  the  other,  but  with  an  under- 
standing that  at  the  appointed  time  the  purchaser  is  merely  to  re- 
ceive or  pay  the  difference  between  the  contract  and  the  market 
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price,  is  another  thing,  and  such  as  the  law  will  notsnstain.  This 
18  what  is  called  a  settling  of  the  differences,  and  as  such  is  clearly 
and  only  a  betting  upon  uie  price  of  wheat,  against  public  policy, 
and  not  only  void,  but  deserving  of  the  severest  censure." 

In  the  case  of  KmU  v.  MiSenberg&r,  13  Mo.  App.  503,  in  the 
opinion  by  Thompson,  J.,  it  was  held  that  where  by  the  terms  of 
the  contract,  the  commodity,  at  the  maturity  of  the  contract,  may 
be  required  to  be  delivered,  or  damages  recovered  for  the  breach, 
unless  a  delivery  is  waived  by  the  opposite  party,  the  contract  will 
be  held  to  be  legal,  unless  there  is  an  express  agreement  made,  at 
the  time  of  the  contract,  that  tiie  property  should  not  be  delivered, 
and  that  such  an  agreement,  subs^uently  made,  would  not  vitiate 
the  contract. 

In  the  case  of  Cobb  v.  Prelim  15  Fed.  Bep.  77,  in  the  opinion 
by  MgGrart,  J.,  it  was  held  that  the  fact  that  the  intention  of 
the  parties  to  a  contract  of  the  sale  of  commodities  for  future  de- 
livery is,  that  there  shall  be  no  actual  delivery,  but  that  the  trans- 
action shall  be  settled  by  the  pavment  of  the  difference  between 
the  selling  and  market  price,  will  render  such  contract  void,  and 
that  all  the  circumstances  and  acts  of  the  parties  may  be  con- 
sidered in  determining  their  intention.  We  think  this  case  the 
better  authority,  A  contract'  to  sell  a  commodity  for  future  de- 
livery, coupled  with  an  express  agreement  made  at  the  time,  that 
the  commodity,  at  the  maturity  of  the  contract,  shall  not  be  paid 
for  or  delivered,  but  shall  be  settled  for  by  difference  on  prices,  is 
lio  contract  of  sale  at  alL  And  well  mav  the  learned  court  in  that 
case  admit  that  such  a  contract  is  illegal  and  void. 

The  trouble  arises  where,  at  the  date  of  the  contract,  there  la  no 
express  agreement  as  to  payment  and  delivery,  and  where  those 
questions  are  to  be  settled  by  implication,  based  upon  the  under- 
standing and  intention  of  the  parties. 

In  the  case  of  Union  Nan  Bank  v.  Oar,  15  Fed.  Bep.  438,  it 
was  held,  that  "  The  validitjr  of  option  contracts  depends  upon  the 
mutual  intention  of  the  parties.  If  it  is  not  the  intention  in  mak- 
ing the  contract,  that  any  property  shall  be  delivered  or  paid  for, 
but  that  the  fictitious  sale  shall  be  settled  on  differences,  the  con- 
tract is  illegal.  But  if  it  is  the  bona  fide  intention  of  the  seller  to  de- 
liver, or  the  buyer  te  pay,  and  the  option  consists  merely  in  the 
time  of  delivery  within  a  given  time,  tne  contract  is  valid,  and  the 
putting  up  of  margins  to  cover  losses  which  may  accrue  from  the 
fluctuations  of  prices,  ete.,  is  legitimate  and  proper." 

In  the  case  of  Justh  v.  HoUiday^  2  Mackey  (D.  0. ),  246,  it  was  held: 
''  Where  a  contract  is  made  for  the  delivery  or  acceptance  of  securi- 
ties at  a  future  day,  at  a  price  named,  and  neither  party  at  the 
time  of  making  the  contract  intends  te  deliver  them  or  accept 
them,  but  merely  te  pay  differences,  according  te  the  rise  or  fall  of 
the  market,  the  contract  is  a  gambling  one  and  is  void  as  contrary 
te  public  policy.  The  indorser  of  a  promissory  note,  given  on  ac- 
count of  such  dealings  as  are  recognized  as  gambling  transactionB, 
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can  rely  npon  their  illegality  as  a  defense  to  an  action  on  the  note. 
In  an  action  to  recover  money  where  the  defense  set  np  is  that  the 
contract  was  a  stock  gambling  one,  the  real  qnestion  lor  determin- 
ation is  the  bona  fides  of  the  transaction.  It  is  not  the  form  but 
the  intent  with  which  the  scheme  was  planned.  If  neither  party 
contemplates  that  there  shoald  be  a  delivery  of  the  stock,  but 
merely  to  pay  differences  according  to  the  nse  or  fall  of  the  mar- 
ket, the  contract  is  a  gambling  one." 

In  the  case  of  Cunningham  y.  National  Bank  of  Augusta,  17 
Oent.  L.  J.  470,  it  was  said  :  '^  It  is  manifest  that  the  considera- 
tion of  the  note  sued  on  is  for  and  on  account  of  dealings  com- 
monly called  fntnres.  Is  such  a  transaction  in  the  nature  of  gam- 
ing ?  If  so  then  the  note  was  void  at  the  time  it  was  given  ;  and 
no  subsequent  transfer  could  revive  or  give  vitality  or  any  legal  va- 
lidity to  a  contract  thus  tainted  and  poisoned  at  its  birth.  *  * 
The  plea  expressly  alleges  the  transaction  to  be  ^  a  watering  and 

faming  contract/  But  what  is  the  transaction  termed  futures  ? 
t  is  this  :  One  person  says,  *  I  will  sell  you  cotton,  at  a  certain  time 
in  the  future,  for  a  certain  price ;  you  agree  to  pay  that  price,  know- 
ing that  the  person  with  whom  you  have  to  aeiu  has  no  cotton  to 
deliver  at  the  time  ;  but  with  the  understanding  that  when  the  time 
for  delivery  arrives,  you  are  to  pay  me  the  difference  between  the 
market  value  of  the  cotton  and  the  price  you  agreed  to  pay,  if 
<:otton  declines  ;  and  if  cotton  advances,  I  am  to  pay  you  the  differ- 
ence between  what  you  promised  to  give  and  the  advanced  market 
l>rice.'  If  this  is  not  a  speculation  on  chances,  a  wagering  and 
betting  between  the  parties,  then  we  are  unable  to  understand  the 
transaction.  A  betting  on  a  game  of  faro,  brag  or  poker  cannot  be 
more  hazardous,  dangerous  or  uncertain.  *  *  *  What  are 
«ome  of  the  consequences  of  these  speculations  on  *  futures '  ?  The 
*  faithful  chroniclers  of  the  day '  have  informed  us  that  as  growing 
directly  out  of  these  nefarious  practices,  there  have  been  bank- 
ruptcies, defalcations  of  public  offices,  embezzlements,  forgeries, 
larcenies  and  deaths.  Certainly,  no  one  will  contend  for  one 
moment,  that  a  transaction  fraught  with  such  evil  consequences  is 
not  immoral,  illegal  and  contrary  to  public  policy." 

In  the  case  of  RiMlf  v.  Winters,  7  Neb.  126,  the  Supreme  Court 
of  that  State  held,  .that ''  A  contract  to  operate  in  grain  options, 
to  be  adjusted  according  to  the  differences  in  the  market  value 
thereof,  is  a  contract  for  a  rambling  transaction  which  the  law  will 
not  tolerate.  It  is  contra  oonos  mores,  and  a^inst  public  policy." 
And  a  number  of  the  heretofore  cited  authorities,  with  others,  are 
referred  to  in  support  thereof. 

In  the  case  of  Lyon  v.  Culbertson,  83  111.  33  ;  s.  c,  25  Am.  Bep. 
^9,  the  following  language  is  used :  *^  The  fact  that  no  wheat 
was  offered  or  demanded  shows,  we  think,  that  neither  party  ex- 
pected the  delivery  of  any  wheat,  but  in  case  of  default  in  keepins^ 
margins  good,  or  even  at  the  time  for  delivery,  they  only  expected 
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to  settle  the  contract  on  the  basis  of  differences,  without  either  per- 
forming or  offering  to  perform  his  part  of  the  agreement ;  and  if 
this  was  the  agreemeni^  it  was  only  gaming  on  the  price  of  wheat, 
and  if  such  gambling  transactions  shall  be  permitted,  it  most 
eyentually  lead  to  what  are  called  *  comers/  which  engolf  hundreda 
in  utter  rain,  derange  and  unsettle  prices,  and  operate  injuriously 
on  the  fair  and  legitimate  trader  in  grain,  as  well  as  the  producer, 
and  are  pernicious  and  highly  demoralizing  to  the  trade.  A  con- 
tract,  to  be  thus  settled,  is  no  more  than  a  bet  on  the  price  of  grain 
during  or  at  the  end  of  a  limited  period.  If  the  one  party  is  not  to 
deliver  or  the  other  to  receive  the  grain,  it  is,  in  all  but  name,  a 
gambling  on  the  price  of  the  commodity,  and  the  change  of  names 
never  changes  the  quality  or  nature  of  things.  *  *  *  Thii 
seems  to  be  a  subtle  invention  to  abrogate  well  established,  fair  and 
just  principles  of  the  law  of  contract^  and  not  only  so,  but  to  the 
great  injury  of  fair  and  legitimate  trade." 

In  the  case  of  Brua^s  Appeal,  55  Penn.  St  294,  it  was  said : 
''Anything  which  induces  men  to  risk  their  money  or  property,, 
without  any  other  hope  of  return  than  to  get  for  nothing  any  given 
amount  from  another,  is  gambling,  and  demoralizing  to  the  com*' 
munity,  no  matter  by  what  name  it  may  be  called.  It  is  the  same 
whether  the  promise  be  to  pay  on  the  color  of  a  card,  or  the  fleet- 
ness  of  a  horse,  and  the  same  numerals  indicate  how  much  is  lost 
aud  won  in  either  case,  and  the  losing  party  has  received  just  as 
much  for  the  money  parted  with  in  the  one  case  as  the  other,  viz.: 
nothing  at  all.  The  lucky  winner,  of  course,  is  the  guner,  and  he 
will  continue  so  until  fickle  fortune  in  due  time  makes  him  feel  the 
woes  he  has  inflicted  on  others.  All  gambling  is  immoraL  I  ap- 
prehend that  the  losses  incident  to  the  practice  disclosed  *  *  * 
have  contributed  more  to  the  failures  and  embezzlements  by  public 
officers,  clerks,  agents  and  others  acting  in  fiduciary  relations, 
public  and  private,  than  any  other  known,  or  perhaps  all  other 
causes.  *  *  *  In  the  train  of  its  evils,  there  is  a  vast  amount 
of  misery  and  suffering  by  persons  entirely  guiltless  of  any  partici* 
pation  in  the  cause  of  it." 

We  conclude  from  the  foregoing  authorities,  that  in  this  class  of 
cases,  the  correct  rule  is,  that  where  a  commodity  is  bought  for 
future  delivery,  no  matter  what  the  form  of  the  contract  is,  the 
law  regards  the  substance  and  not  the  shadow,  and  if  the  parties 
mutually  understood  and  intended  that  the  purchaser  should  pay 
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for  and  the  seller  should  deliver  the  commodity  at  the  maturity  of 
the  contract,  it  is  a  legal  and  valid  transaction,  and  the  fact  that 
the  purchaser  is  required  to  deposit  a  margin,  and  increase  the 
same  at  any  time  the  market  requires  it,  in  order  to  secure  the 
ptiynient  at  maturity,  or  that  the  seUer  shall  deposit  a  margin  and 
increase  the  same  like  the  purchaser  in  order  to  secure  the  delivery 
at  maturity,  does  not  vitiate  the  contract.  But  if  at  the  time  of 
the  contract  it  is  mutuaUy  understood  and  intended  by  all  the 
parties,  whether  expressed  or  not,  that  the  commodity  said  to  be 
sold  was  not  to  be  paid  for,  nor  to  be  delivered,  but  that  the  con- 
tract was  to  be  settled  and  adjusted  by  the  payment  of  difference 
in  price;  if  the  price  should  decline,  the  purchaser  paying  the  dif- 
ference; if  it  should  rise,  the  seller  paying  the  advance,  the  con- 
tract price  being  the  basis  upon  which  to  calculate  differences — ^in 
such  case,  it  would  be  a  gambling  contract,  and  void,  and  the  de- 
posits of  margins  are  only  to  be  considered  as  attempting  to  secure 
the  terms  of  the  bet  on  prices  at  some  future  time. 

[Omitting  other  points.  ] 

Per  Curiam.  It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in  all 
things  aflbmed,  with  costs. 


Fickle  v.  Skbpp, 

<V7  Ind.  980.) 
Win  —  notes  <u  part  of. 


Notes  made  by  a  testator,  payable  at  his  death,  folded  up  with  his  will,  re. 
fenred  to  and  clearly  identified  therein,  and  remaining  in  his  possession  at 
his  death,  are  a  part  of  the  will.      {See  note,  p.  464.) 

ACTION  to  enforce  a  legacy.     The  opinion  states  the  case.   The 
plaintiff  had  judgment  below. 

iY.  B.  Berryman,  R.  W.  Wiles,  T.  B.  Adams  and  L.  T.  Micks- 
7t0r,  for  appellants. 

B.  F.  Love,  A,  Major  and  H.  C.  Morrison,  for  appellee. 
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Elliott,  0.  J.  The  complaint  of  the  appellee  was  filed  against 
the  administrator  with  the  will  annexed,  of  the  estate  of  John 
Snepp,  deceased,  and  seeks  to  enforce  payment  of  a  legacy  alleged 
to  have  been  bequeathed  to  the  claimant. 

A  note  is  set  forth  in  the  complaint,  signed  by  the  testator,  and 
containing,  among  others,  the  following  provision:  ''On  the  day 
of  my  death  I  promise  to  pay  Joseph  H.  Snepp  seventeen  hundred 
dolhurs."  This  note  was  one  of  a  series  of  five,  signed  by  the  tes- 
tator, and  made  payable  to  his  children.  They  were  folded  up  with 
the  will  and  were  in  the  testator's  possession  at  the  time  bf  his 
death.  It  is  averred  that  ''  a  will  was  duly  executed  and  probated,** 
and  that  ''  in  item  first  of  said  will  the  said  testator  did  direct  that 
his  executors  should  pay  all  of  his  just  debts,  including  whatever 
might  be  due  for  principal  and  interest  upon  five  notes  which  he 
had  at  the  time  of  the  execution  of  the  will  made  to  five  of  his 
children,  to-wit,  his  daughter  Elizabeth,  his  daughter  Maria,  his 
sons  William  M.,  Joseph  H.  and  David  J.  Snepp,  for  the  purpose 
of  making  all  his  children  equal  in  their  advancements  out  of  his 
estate."  In  the  will,  which  is  made  part  of  the  complaint,  is  the 
following: 

''  Item  1st.  I  direct  that  all  of  my  just  debts,  including  what- 
ever may  be  due  for  principal  and  interest  upon  five  notes,  which  I 
have  this  day  made  to  five  of  my  children,  vis.,  Elizabeth,  Maria, 
William  M.,  Joseph  H.  and  David  J.,  for  the  purpose  of  making 
all  my  children  equal  in  their  advancements  out  of  my  estate, 
which  said  notes  are  payable  at  my  death." 

'  Following  this  is  a  provision  for  the  payment  of  funeral  expenses 
and  for  the  sale  of  property,  and  then  comes  this  provision:  "  I 
direct  that  the  residue  of  my  estate,  which  shall  then  remain  in 
the  hands  of  my  executors,  shaU  be  equally  divided  among  my 
children,  viz.:  Elizabeth  Hoskins,  Maria  Bunshe,  May  J.  Fickle, 
William  M.  Snepp  and  David  J.  Snepp,  share  and  share  alike,  pro- 
vided that  if  I  shall  at  any  time  hereafter  have  to  pay  any  money 
for  any  of  my  sons-in-law  by  reason  of  my  liability  therefor,  the 
same  shall  be  taken  as  part  of  the  share  in  my  estate  of  such 
daughter  for  whose  husband  I  shall  pay  the  same;  3nd  provided 
also,  that  if  any  of  my  said  children  shall  die  before  I  do,  then  the 
share  of  such  deceased  child  shall  be  paid  to  their  legal  heirs,  issae 
of  their  bodies." 

Following  the  signature  of  the  testator  and  the  attestation  danse 
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18  a  list  of  notes  and  amoants,  to  which  is  appended  the  following 
statement,  signed  by  one  of  the  subscribing  witnesses:  ''The 
aboTe  is  a  statement  of  the  notes  made  by  John  Snepp  to  fiye 
children  for  sums  of  money  to  make  them  all  equal  in  adyancement 
with  May  J.  Fickle." 

The  schedule  signed  by  the  witness  cannot  be  regarded  as  part 
of  the  will.  It  is  not  in  any  way  identified;  there  is  not  the  slight* 
est  reference  to  it  in  any  part  of  the  instrument.  It  is  true  that 
schedules  or  other  papers  may  be  considered  in  connection  with  the 
will  when  they  are  plainly  identified,  but  there  is  here  no  identi- 
fication, either  in  express  words  or  by  fair  implication;  hence  the 
]>aper  cannot  be  deemed  part  of  the  wilL  1  Jar.  Wills  (5th  Am. 
cd.),  37,  38,  auth.  n.;  1  Eedf.  Wills,  261,  262.  We  applied  in 
Pulse  T.  Miller,  81  Ind.  190,  the  general  principle  which  goyems 
here  to  contracts,  and  the  reason  for  its  application  to  wills  is 
stronger  than  that  which  operates  in  cases  of  contracts. 

The  notes  which  the  testator  signed  at  the  time  he  executed  the 
will  are  clearly  and  fully  identified.  There  cannot  be  the  slightest 
doubt  as  to  their  identity.  They  are  therefore  to  be  regarded  as 
a  part  of  the  will.  This  question  was  examined  with  great  care 
and  discussed  with  much  ability  in  Newton  y.  Seaman's  Friend 
Society,  J  30  Mass.  91;  s.  c,  39  Am.  Bep.  433.  In  that  case  it 
was  said  by  Oray,  C.  J.,  in  deliyering  the  opinion  of  the  court: 
**  If  a  will,  executed  and  witnessed  as  required  by  statute,  incor- 
porates in  itself  by  reference  any  document  or  paper  not  so  exe- 
cuted and  witnessed,  whether  the  paper  referred  to  be  in  the  form 
of  a  will  or  codicil,  or  of  a  deed  or  indenture,  or  of  a  mere  list  or 
memorandum,  the  paper  so  referred  to,  if  it  was  in  existence  at  the 
time  of  the  execution  of  the  will,  and  is  identified  by  clear  and  sat- 
isfactory proof  as  the  paper  referred  to  therein,  takes  effect  as  part 
of  the  will,  and  should  be  admitted  to  probate  as  such.'*  The  case 
from  which  we  haye  quoted  is  also  reported  in  2  Am.  Prob.  Cases, 
18,  and  copious  notes  are  added  giying  many  yaluable  cases.  These 
authorities  so  fully  settle  the  question  that  a  discussion  would  be 
profitless.  And  we  content  ourselyes  with  adding  to  the  cases 
cited  by  the  reporters  the  case  of  Foseelman  y.  Elder,  98  Penn.  St 
159,  and  our  own  case  of  Feshr  y.  Simpson,  58  Ind.  83. 

The  appeUant's  counsel  argue  the  case  on  the  theory,  that  as  the . 
notes  were  not  deUyerecl/  they  were  not  in  existence.     This  is  a 
fundamental  error.    The  notes  as  papers,  as  instruments  of  writ- 
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ing,  were  in  existence,  and  as  such  they  were  folly  identified  by  the 
will.  It  was  not  necessary  that  the  notes  should  haye  been  loade 
efFectiye  by  delivery;  had  that  been  so,  there  would  haye  been  no 
necessity  for  any  will;  the  notes  would  haye  been  in  themselTes  ef- 
fective without  a  will.  The  question  is  not  whether  the  notes  ex- 
isted OS  valid  promises  to  pay  money,  but  whether  they  were  in 
existence  as  papers  or  instruments  capable  of  identification  and 
capable  of  forming,  by  way  of  reference,  part  of  the  will  of  the 
testator.  It  matters  not,  as  all  the  cases  show,  whether  the  paper 
did  or  did  not  create  a  binding  obligation.  If  it  had  an  existenoe 
as  a  writing  and  was  of  such  a  character  as  that  it  could  be  incor- 
porated in  the  will,  then  the  requirements  of  the  law  are  satisfied. 
This  is  the  rule  declared  in  Fesler  v.  Simpson,  supra. 

In  a  supplemental  brief  counsel  for  appellant  argue  that  it  is  not 
^hown  that  the  administrator  had  money  in  his  hands  sufiScient  to 
pay  the  legacy,  and  that  for  this  reason  the  complaint  is  bad.  The 
oomplaint  does  aver  that  ''there  is  now  in  the  hands  of  the  ad- 
ministrator the  sum  of  I  belonging  to  said  estate,  that  the 
whole  amount  of  said  note  is  unpaid,  and  that  by  reason  of  the 
premises,  and  under  the  provisions  of  the  will,  he  is  entitled  to 
have  allowed  him  by  said  administrator,  and  to  be  paid  out  of  the 
estate,  the  sum  of  $2,712.86."  We  think  that  in  view  of  the  liberal 
rules  of  pleading  that  obtain  in  claims  against  estates,  and  in  view 
of  the  rule  that  the  remedy  for  uncertainty  is  by  motion,  the  com- 
plaint must  be  upheld  against  an  attack  by  demurrer.  The  prac- 
tice of  leaving  blanks  in  a  pleading  is  not  a  commendable  one;  on 
the  contrary,  it  is  one  which  good  pleaders  abhor.  But  we  do  not 
think  it  necessary  for  the  claimant  to  show  that  there  are  assets 
sufi&cient  to  pay  his  claim  before  he  can  obtain  an  allowance.  It  is 
one  thing  to  obtain  an  allowance  and  another  thing  to  obtain  a 
direction  for  the  payment  of  the  claim. 

Claims  may  be  allowerl  without  inquiring  whether  there  are 
assets  sufi&cient  to  pay  them,  or  whether  there  are  or  are  not  mem- 
bers of  a  preferred  class.  The  allowance  comes  first;  the  direction 
as  to  payment  comes  afterward.  The  statute  fixes  the  order  of 
priority  of  claims,  and  this  the  courts  cannot  change.  Jenkins  y. 
Jenkins,  63  Ind.  120.  All  that  a  complaint  need  do  is  to  state 
facts  showing  a  right  to  an  allowance;  it  need  not  anticipate  de- 
fenses, nor  show  the  existence  of  fleets. 

The  English  rule  is  that  a  legacy  cannot  be  recovered  in  an  ac- 
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tion  at  law,  bat  may  be  enforced  by  a  suit  in  equity.  The  Ameri- 
can cases  are  not  harmonious,  but  there  are  very  many  in  faTor  of 
the  rule  that  an  action  at  law  will  lie  for  the  collection  of  the  leg- 
acy. 3  Williams  Ex.  (6th  Am.  ed.)  2046,  auth.  n.  Under  our 
statute  it  cannot  be  important  to  inquire  whether  the  remedy  is 
at  law  or  in  equity,  for  if  facts  are  stated  warranting  a  recovery,  a 
recovery  will  be  awarded,  no  matter  whether  the  case  made  is  cog- 
nizable in  equity  or  at  law.  The  object  of  our  statute  governing 
the  settlement  of  decedents'  estates  is  to  keep  all  matters  concern- 
ing the  estate  in  the  court  having  probate  jurisdiction,  and  we 
think  it  was  proper  to  institute  this  proceeding  in  the  court  of 
probate  jurisdiction  and  to  give  it  the  form  of  a  claim  against  the 
estate. 

We  are  referred  to  the  cases  of  Crist  v.  Oristy  1  Ind.  570;  High- 
note  T.  Whitey  67  id.  596,  and  Oould  v.  Steyer,  75  id.  50,  as  sus- 
taining appellant's  contention.  The  two  cases  first  named  were 
the  recovery  of  specific  things,  and  the  rule  applicable  in  such 
cases  is  very  different  from  that  which  prevails  where  all  that  is 
sought  is  to  establish  a  claim  to  a  legacy  by  having  it  allowed. 
Branch  v.  Holcraft,  14  Ind.  237,  and  Rapp  v.  Matthias,  35  id.  332, 
cited  in  Highnote  v.  White,  supra,  do  not  touch  the  question  here 
under  discussion.  In  Gould  v.  Steyer,  supra,  the  action  was  not 
against  the  administrator,  but  against  the  legatees,  and  the  lan- 
guage used  in  the  opinion  is  applicable  to  such  a  case  as  that,  but 
not  to  a  case  like  this.  The  reason  that  Oould  v.  8teyer,  supra,  is 
well  decided,  is  that  as  long  as  the  matters  of  the  estate  are  un- 
settled, the  administrator,  and  not  the  heirs  or  legatees,  must  sue, 
and  this  is  what  is  decided  in  FiOingin  v.  Wylie,  3  Ind.  163.  The 
language  in  Chuld  v.  Steysr,  supra,  must  be  limited  to  the  facts  of 
that  case.  We  do  not  find  any  case  warranting  the  conclusion  that 
a  legatee  is  bound  to  aver  that  the  administrator  has  assets,  or  that 
he  is  in  all  cases  bound  to  wait  until  the  estate  is  finally  settled 
and  the  administrator  discharged  before  he  can  have  the  amount  of 
the  legacy  established  by  an  order  of  allowance,  and  we  are  satisfied 
that  there  is  no  reason  for  such  a  conclusion.  The  cases  cited  by 
the  appellants  all  agree  that  it  is  the  duty  of  the  administrator  to 
pay  the  legacy;  and  if  this  be  true,  it  would  seem  clear  that  this 
duty  should  be  performed  while  the  representative  capacity  existed. 
There  is  a  defect  in  the  complaint  which  compels  a  reversal.' 
The  will  fixes  the  right  to  the  legacy,  and  makes  it  the  duty  of  the 
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administrator  to  pay  it  Heady  v.  8iaU,  60  Ind.  316,  323.  But 
he  ifl  not  bonnd  to  pay  it  until  all  debts  of  the  estate  have  been 
paid.  Story  Eq.,  §  555.  He  may  therefore  rightfuUj  delay  paj- 
menty  and  in  doing  this  does  no  wrong,  and  if  he  does  no  wrong  then 
he  is  not  liable  to  an  action.  We  suppose  no  one  doubts  that  before  an 
action  of  any  character  can  be  maintained^it  must  appear  that  the  de- 
fendant was  in  the  wrong.  In  this  case  it  does  not  appear  that  there 
was  any  denial  of  the  appellee's  claim;  for  aught  that  appears  the  ad- 
ministrator may  have  fully  conceded  its  validity.  The  complaint 
should  show  in  such  a  case  as  this  that  the  legatee's  claim  was  de- 
nied by  the  administrator.  It  is  upon  this  principle  that  the  cases 
rest  which  hold  that  a  demand  must  precede  the  action.  3  Wait 
Act.  and  Def.  260;  3  Williams  Ex.  (6th  Am.  ed.)  2046,  auth.  n. 
A  complaint  which  does  not  show  a  payment  of  all  debts  must  show 
in  some  form,  that  there  is  reason  for  appealing  to  the  court  to 
establish  the  legacy,  aad  must  also  show  that  there  is  some  wrong 
on  the  part  of  the  administrator.  For  the  defect  in  the  complaint 
pointed  out  by  us  the  judgment  is  reversed. 

JudgmetU  reversed. 

NoTB  BT  THB  REPORTER.—  See  GerHgh  y.  Gerrish,  8  Oreg.  851 :  8.  c,  84  Am. 
Rep.  585.  In  Banker^ »  Appeal,  PennsylvanU  Supreme  Coart,  Oct.,  1884,  a 
will  contained  a  legacy  on  the  third  page,  to  David  S.  Baker,  wlilch  wis 
erased,  with  the  reference,  "  see  next  page."  The  will  was  signed  at  the 
bottom  of  the  third  page.  On  the  next  page  was  the  sabstituted  provision 
for  David  S.  Bakef,  with  some  others.  The  court  observed  :  "  The  will  of 
George  Baker  is  commenced  upon  the  first,  and  Is  formally  concluded  npon 
the  third  page  of  a  folio  of  foolscap  paper.  The  fourth  page  of  the  paper 
however  contains  another,  and  further  testamentary  provision,  and  as  the 
signature  to  the  will  is  at  the  end  of  what  is  written  on  the  third  page,  it 
is  urged,  on  the  one  side,  that  it  is  not  signed,  according  to  the  statutory  re- 
quirement, at  the  end  thereof;  on  the  other  side  it  is  contended  that  what  is 
written  on  the  fourth  page  is,  by  clear  reference,  incorporated  into  the  bodj 
of  the  will,  and  that  although  the  signature  is  not  at  the  end  of  the  writing, 
in  point  of  space,  yet  if  the  item  on  the  fourth  page  be  drawn  into  its  appro- 
priate and  clearly  intended  connection,  on  the  third  page,  the  signature  will 
then  appear  at  the  end  of  the  will  in  point  of  fact. 

"  It  will  not,  we  think,  be  seriously  questioned,  notwithstanding  the  pro- 
visions of  the  act  of  1888,  that  any  relevant  paper  or  writing  attached  or  de- 
tached, it  there  be  no  reasonable  question  as  to  its  identity,  or  of  Its  existence 
at  the  execution  of  a  will,  may  be  so  referred  to  therein  as  thereby  to  become 
incorporated  with  its  provisions.  No  case  in  Pennsylvania  has  been  dted  by 
counsel,  with  the  exception  perhaps  of  JHdub&rger  v.  Root,  6  W.  &  S.  481,  in 
which  this  rule  is  expressly  asserted;  nor  in  the  somewhat  hasty  steroh  we 
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baTe  made,  do  we  find  any  in  whicli  the  piedse  point  is  piesented;  bat  in 
England,  and  in  the  oonrts  of  some  of  the  States,  under  similar  statates,  the 
doctrine  is  distinctly  declared. 

"  In  Hab&rgham  v.  VinMfiU,  3  Vesey,  Jr.,  2^,  which  was  a  case  decided  under 
thestatnteof  frauds,  Wilson,  J.,  sitting  with  Lord  Chancellor  Loughborough, 
says:  '  I  believe  it  is  true,  and  I  have  found  no  case  to  the  contrary,  tliat  if  a 
testator  in  his  will  refer  expressly  to  any  paper  already  written,  and  has  so  de- 
scribed it  that  there  can  be  no  doubt  of  the  identity,  and  the  will  is  executed 
in  the  presence  of  three  witnessed,  that  paper,  whether  executed  or  not,  makes 
part  of  the  will;  and  such  reference  is  the  same,  as  if  he  had  incorporated  it, 
be4auise  words  of  relation  have  a  stronger  operation  than  any  other. '  This  case 
was  followed  In  re  Counten  of  Durham,  8  Curtis,  57,  and  in  many  other  cases, 
both  in  the  civil  and  ecclesiastical  courts  of  England,  and  it  cannot  be  doubted 
that  such  was  the  rule  in  the  authentication  and  probate  of  wills,  under  the 
statute  of  frauds.  By  the  statutes  of  7  WUl.  IV.  and  I  Vict.,  c.  26,  however 
all  previous  provisions  as  to  execution  and  attestation  of  wills  were  repealed, 
and  it  was  thereby  enacted  that  no  will  should  be  valid,  unless  in  writing  and 
executed  as  therein  provided,  and  one  of  the  requisites  was  that  it  should  be 
signed,  at  the  foot  or  end  thereof,  by  the  testator  or  by  some  other  person  in 
his  presence  and  by  his  direction.  In  WUUs  v.  Lowe,  5  Notes  of  Cases,  428,  and 
in  Smee  v.  Brytr,  6  Moore  P.  C.  C.  404,  however  it  was  held  that  the  signa- 
ture must  be  so  affixed  at  the  end  of  the  will  as  to  leave  no  blank  space  for 
any  interpolation  between  the  end  of  the  will  and  the  signature.  This  was  found 
to  produce  such  extensive  injustice  that  by  the  statute  15  and  16  Vict.,  c.  24, 
the  legislature  interfered  to  alter  the  law  so  established;  but  in  this  amenda- 
tory statute  it  is  expressly  provided  that  no  signature  shall  be  operative  to  give 
effect  to  any  disi>osition  or  direction  which  is  underneath  or  which  follows  it, 
nor  to  any  disposition  or  direction,  inserted  after  the  signature  shall  be  made. 
Upon  these  provisions  of  the  statute  law  of  England,  the  case  of  AUta  v.  Haddock, 
11  Moore  P.  C.  C.  426,  was  decided.  In  that  case  after  an  extended  reference 
to  ail  the  English  authorities,  and  a  full  discussion  of  the  subject,  it  was  held 
that  an  unattested  paper,  which  would  have  been  incorporated  in  an  attested 
will  or  codicil,  executed  according  to  the  statute  of  frauds,  is  now  in  the  same 
manner  incorporated,  if  the  will  or  codicil  is  executed  according  to  the  require- 
ments of  the  Wills  Act,  1  Vict.,  c.  26;  that  where  there  is  a  reference,  in  a 
duly  executed  testamentary  instrument,  to  another  testamentary  instrument, 
imperfectly  executed,  but  by  such  terms  as  to  make  it  capable  of  identification, 
it  is  necessarily  a  subject  for  the  admission  of  parol  evidence  as  to  its  identity, 
and  such  parol  evidence  is  not  excluded  by  the  statute  1  Vict.,  c.  26.  The 
judgment  in  AUen  v.  JUdddock,  was  delivered  by  Lord  Kingsdowh,  who 
says:  *  It  was  not  contended  in  this  case,  nor  so  far  as  we  are  aware,  has  It 
been  contended  in  any  case,  since  the  Wills  Act  of  1837  (1  Vict.),  that  no  refer- 
ence, however  distinct,  is  now  sufficient  to  incorporate  another  testamentary 
paper  in  the  paper  duly  executed  as  a  will  or  codicil;  but  the  question  has 
always  been,  what  reference  in  the  valid  paper  is  sufficient  to  let  in  evidence 
to  identify  the  invalid.*  The  doctrine  declared  in  AUen  v.  Maddoek,  has  not, 
we  believe,  in  any  respect  been  modified,  changed  or  doubted.     It  is  followed 
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in  many  snbeeqaent  cases,  and  is  freqnently  referred  to  as  containing  a  clear 
and  elaborate  exposition  of  the  law  on  the  snbject.  In  re  AUnorinio,  6  Jar. 
(N.  S.)803;  1  Sw.  &Tr.  608;  Ihre  F%ito,  80L.  J.  55;  Inre  Bitt,  34  L.  T.  R. 
142. 

**  In  New  York  the  Bevised  Statutes,  inter  aiia,  required  that  everj  last  will 
and  testament  of  real  or  personal  property  should  be  subscribed  by  the  testa- 
tor, at  the  end  thereof.  In  Tannele  v.  Mail,  4  Gomst.  140,  a  will  was  written 
on  several  annexed  sheets  of  paper,  and  was  duly  executed;  a  copy  of  a  map 
was  upon  the  last  of  the  sheets  composing  the  instrument;  it  was  referred  to 
in  the  will  as  being  annexed,  and  for  the  description  and  designation  of  the 
several  lots  devised,  but  it  was  not  signed  by  the  testator  nor  attested  by  the 
witnesses.  The  Court  of  Appeals  held  that  where  a  will,  otherwise  properly 
executed,  refers  to  another  paper  already  written,  and  so  describes  it  as  to 
leave  no  doubt  of  its  identity,  such  paper  makes  part  of  the  will,  although  it 
be  not  subscribed  or  eveji  attached.  It  was  contended  in  the  argument  of 
counsel  in  that  case,  that  such  a  sheet  annexed  must  be  considered  at  the  be- 
ginning or  the  end  of  the  instrument  merely  in  reference  to  its  local  annexation, 
without  regard  to  the  contents  of  the  writing  to  which  it  is  annexed;  but 
Jbwett,  J.,  delivering  the  opinion  of  the  court,  says:  'I  cannot  agree  that 
such  a  circumstance  can  have  the  effect  to  constitute  the  paper  referred  to,  the 
beginning  or  end  of  any  instrument,  in  the  body  of  which  reference  is  made  to 
it  or  its  contents,  whether  annexed  in  fact  or  not.  If  the  map  on  file  in  the 
register*s  office  or  a  reduced  copy  of  it  annexed  may  be  treated  as  a  part  of  the 
instrument,  and  I  think  it  may  (Bdbergham  v.  VineerU,  2  Vesey,  Jr.,  228 ; 
Bond  V.  SeawiU,  8  Burr.  1775;  WUkinaon  v.  Adam,  1  Vesey  &  Beame,  445),  its 
contents  must  be  incorporated  and  distributed  in  it  to  the  extent  of  the  several 
references  made  to  it,  at  the  places  where  made,  and  thus  the  contents  of  the 
paper  to  which  the  instrument  refers  will  be  deemed  constructively  inserted 
before  the  point  is  reached  where  the  subscription  by  the  decedent  and  signing 
by  witnesses  are  made.'  We  may  also  refer  to  similar  rulings  upon  the  same 
point,  in  Laring  v.  Sumner,  28  Pick.  98;  WiXbar  v.  8mUh,  5  Allen,  194; 
Johnson  V.  Clarkaon,  8  Rich.  £q.  805;  Clumbers  v.  Melkmd,  6  Ired.  226; 
Phelps  V.  BMiTis,  40  Conn.  250;  Orofity  v.  Mason,  82  id.  482. 

"  Mr.  Redfield,  in  his  treatise  on  the  Law  of  WUls,  page  284,  after  a  discus* 
sion  of  the  authorities,  English  and  American,  says:  '  The  cases  already  re- 
ferred to  show  very  clearly  that  a  wUl  required  to  be  witnessed  by  two  or 
more  persons,  or  executed  with  any  other  prescribed  formalities,  may  neTSiw 
theless  adopt  an  existing  paper  by  reference;  and  this  is  true  of  others,  soon 
to  be  referred  to,  many  of  which  were  decided  during  the  existence  of  statutes 
requiring  such  formalities;  so  that  we  cannot  escape  from  the  force  of  these 
cases  by  supposing  they  had  reference  exclusively  to  wills  of  personal  estate, 
when  no  particular  formalities  were  required  under  the  earlier  English 
statutes.' 

*'  In  our  own  State  we  find  no  case  at  variance  with  the  doctrine  of  the  cases 
stated.  The  rulings  of  this  court  on  questions  similar  in  effect  and  preliminary 
in  their  nature  to  that  under  consideration,  have  in  every  instance,  been  in 
conformity  with  the  views  here  expressed.    In  Oinder  v.  Fhmwn,  10  Penn.  St. 
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M,  it  was  held  that  where  a  will  is  written  on  several  sheets  of  paper  fastened 
together  with  a  string,  proof  by  two  witnesses  of  the  signatare  of  the  testator 
at  the  end  thereof  is  snifidenft-;  that  it  is  the  signature,  not  the  factum  or  body 
of  the  will  which  is  to  be  established  by  two  witnesses,  and  whether  there  has 
been  any  sabeeqaent  or  fraudulent  interpolation  is  for  the  jury,  to  be  deter- 
mined as  other  cases.  In  WikoJTs  Appeal,  15  Penn.  St.  281,  following  the  BaH 
ofEnea^B  case,  1  Show.  89,  it  was  held  that  a  will  may  be  made  on  distinct  pieces 
of  paper;  that  it  is  sufficient  if  they  are  connected  by  their  internal  sense,  and, 
that  even  if  there  be  some  confusion  in  the  order  of  their  arrangement  when 
fastened  together,  they  are  to  be  read  according  to  their  coherence  or  adaptation 
of  parts.  In  Fowehnan  y.  Elder,  98  Penn.  St.  159,  it  was  held  that  where  the 
name  and  designation  of  the  beneficial  party  was  written,  not  in  the  body  of 
the  codicil,  but  upon  the  face  of  an  envelope  in  which  it  was  found,  the  in- 
scription on  the  envelope  should  be  read  as  a  preface  to  and  in  connection  with 
the  paper  inclosed  therein,  and  that  they  together  constituted  a  valid  testae 
mentaiy  disposition. 

"  Thus  the  general  princit>le  has  been  clearly  established,  that  a  will  is  to 
be  read  in  such  order  of  pages  or  paragraphs  as  the  testator  manifestly  in- 
tended, an4  the  coherence  and  adaptation  of  the  parts  clearly  required.  In 
writing  a  will  upon  the  pages  of  foolscap  paper  a  testator  may  or  may  not  con- 
form to  the  order  of  the  consecutive  pages  of  the  folio;  there  is  no  law  which 
binds  him  in  this  respect.  He  may  begin  upon  the  fourth  page  of  the  folio 
and  conclude  iipon  the  first,  or  he  may  commence  upon  the  first,  continue  upon' 
the  third,  and  conclude  upon  the  second.  In  whatever  order  of  pages  it  may 
be  written,  however,  it  is  to  be  read,  as  in  WUeojTe  Appeal,  according  to  the 
internal  sense  and  the  coherence  or  adaptation  of  parts.  The  order  of  connec- 
tion however  must  manifestly  appear  upon  the  face  of  the  will,  it  cannot  be  es- 
tablished by  extrinsic  proof.  Whilst  therefore  the  end  of  the  writing  in  point 
of  space  may  in  most  cases  be  taken  as  the  end  of  the  disposition.  It  does  not 
follow  that  in  all  cases  the  signature  must  of  necessity  be  there  written,  if  it 
be  written  at  the  end  of  the  will,  according  to  such  connection  and  arrange- 
ment of  the  pages  or  sheets  as  the  obviously  inherent  sense  of  the  instrument 
requires. 

"  Where  however  the  continuity  of  a  writing,  otherwise  complete,  is  at- 
tempted to  be  broken  by  the  insertion  into  it  of  a  clause  or  paragraph  written 
upon  the  same  or  a  different  page  or  sheet,  the  clause  to  be  inserted  must  be 
plainly  referred  to,  and  be  susceptible,  also  of  certain  identification.  The 
reference  must,  as  we  have  already  shown,  be  complete  in  the  body  of  the 
will.  The  testator's  intention  cannot  otherwise  appear;  it  cannot  appear  bj 
extrinsic  proof;  but  the  identification  of  that  which  is  sought  to  be  inserted,  in 
the  nature  of  the  case,  may  be  the  subject  of  extraneous  proof.'' 

V0L.LXIX  — 58 
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BmsBsoir  t.  Lbbds. 

(97IimL8K.) 

» 

Where  one  who  has  carried  on  business  alone,  nnder  a  firm  name,  sells  th» 
business  to  his  son,  who  continues  the  busmess  under  the  same  name, 
the  former  is  liable  for  goods  purchased  bj  the  latter  from  an  actual  dealer 
with  the  former,  who  has  no  knowledge  or  notice  of  the  transfer. 

ACTION  for  goods  sold  and  delivered.     The  opinion  Btates  the 
case.     The  defendant  had  judgment  below. 

C.  E.  Shiveltf  and  T.  J.  Study,  for  appellants. 

'  H.  U.  Johnson,  G.  S,  Needham  and  B.  A.  Jackson,  for  appelleeB* 

Best,  C.  This  action  was  brought  by  the  appellants  to  recover 
the  price  of  goods  sold  and  delivered.  A  separate  demurrer  to  the 
complaint  by  each  appeUee  was  sustained,  and  this  ruling  is  as- 
signed as  error. 

The  complaint  alleges,  in  substance,  that  the  plaintifih  are,  and 
for  five  years  have  been,  partners  at  New  Brighton,  in  the  State  of 
Pennsylvania,  engaged  in  manufacturing  and  selling  rose-pots,  and 
other  wares,  such  as  are  commonly  used  in  green-houses;  that  from 
the  year  1878  until  the  first  day  of  June,  1882,  the  said  Hannah  A- 
Leeds  owned  and  carried  on  in  the  city  of  Richmond,  in  this  State, 
a  green-house,  and  was  during  that  time,  and  at  that  place,  en- 
gaged in  raising  and  cultivating  flowers  for  sale  in  connection  with 
said  green-house;  that  said  Hannah  conducted  and  carried  on  said 
business  under  the  name  of  ''Leeds  &  Co.,"  and  while  she  carried 
on  said  business  under  said  name,  she  purchased  of  the  plaintiffs, 
by  such  name,  at  divers  times,  large  quantities  of  rose-pots  and 
6ther  wares  manufactured  by  them,  to  be  used  by  her  in  said  busi- 
ness; that  said  goods  were  ordered  by  her  in  such  name,  and  were- 
thus  sold  and  shipped  to  her;  that  at  the  time  such  purchases  were^ 
made,  the  plaintiffs  knew  that  said  Hannah  either  owned  said  green- 
house, and  was  carrying  on  said  business  upon  her  own  responsi- 
bility, or  was  interested  therein,  and  was  responsible  for  all  goods 
purchased  under  the  name  of  ''  Leeds  &  Co.;"  ''  that  on  or  about 
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the  Ist  day  of  Jane,  1882^  said  Hannah  A.  Leeds  sold,  assigned  and 
transferred  to  William  B.  Leeds,  who  is  her  son,  her  entire  interest 
in  said  green-house  business,  property,  goods  and  wares  used  in 
connection  therewith,  without  any  notice  to  the  plaintiffs  or  knowl- 
edge on  their  part  of  such  sale,  assignment  and  transfer,"  and  that 
said  ''  William  B.  Leeds  immediately  thereafter  continued  and  car- 
ried on  upon,  and  in  the  same  premises,  said  business  m  and  under 
the  said  name  of  'Leeds  &  Go.,'  with  the  knowledge  and  consent 
and  approval  of  said  Hannah  A.  Leeds/'  who  *'knew  that  Wil- 
liam B.  Leeds  was  ordering  and  purchasing  goods  and  wares  under 
and  in  said  name  of  '  Leeds  &  Co.,'  for  the  purpose  of  carrying  on 
said  business,"  and  who  suffered  him  to  carry  on  said  business 
under  the  name  of  *'  Leeds  &  Co.,"  without  any  objection  upon  her 
part;  that  after  said  WiUiam  B.  Leeds  became  the  owner  of  said 
green-house,  and  while  he  was  carrying  on  said  business  m  the 
name  of  *'  Leeds  &  Co.,"  and  before  the  plaintiff  had  any  knowl- 
edge whateyer  that  said  Hannah  A.  Leeds  had  sold  and  transferred 
said  green-house  and  business  to  said  William  B.  Leeds,  the  latter, 
in  the  name  of  "Leeds  &  Co.,"  ordered  of  the  plaintiffs,  on  the 
14th  day  of  November,  1882,  62,300  rose-pots,  and  on  the  5th  day 
of  December,  1882,  33,700  more,  all  of  the  value  of  $475;  that  the 
plaintifb,  from  their  place  of  business  at  New  Brighton,  shipped 
said  goods  to  '^  Leeds  &  Co.,"  at  Richmond,  in  this  State,  where  the 
same  were  received  by  said  WiUiam  B.  Leeds  and  used  by  him  in 
said  business;  that  at  the  time  said  goods  were  shipped  the  plaint- 
iffs believed  that  said  Hannah  A.  Leeds  was  still  the  owner  of  said 
property,  and  was  carrying  on  said  business  under  such  name,  or 
was  interested  therein,  and  was  liable  foi:  all  goods  purchased  under 
said  name;  that  said  William  B.  Leeds  is  insolvent,  and  that  said 
sum  is  due  and  remains  wholly  unpaid.     Wherefore,  etc. 

The  appellee's  counsel  do  not  pretend  that  this  complaint  was 
not  sufficient  against  WiUiam  B.  Leeds.  He  ordered  the  goods, 
they  were  shipped  to  him,  received  and  used  by  him,  and  of  course 
he  is  liable  for  them.  The  demurrer  by  him  should  therefore 
have  been  overruled. 

The  real  dispute  is  whether  Hannah  A.  Leeds  is  also  liable.  The 
appellants  insist,  that  under  the  circumstances  stated,  it  was  her 
duty  to  notify  them  that  she  had  ceased  to  do  business  under  the 
name  **  Leeds  &  Co.,"  and  that  her  failure  to  do  so  renders  her  lia- 
ble for  the  goods  in  question.    This  the  appellees'  counsel  dispute. 
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Thev  insist  that  since  she  and  her  son  were  not  partners,aixd  the  rela- 
tion of  principal  and  agent  did  not  in  fact  exist  between  them,  she 
was  under  no  obligation  to  notify  the  appellants  that  she  had 
ceased  to  do  business,  and  as  she  did  not  bay  the  goods  she  is  not  lia- 
ble to  pay  for  them.  The  facts  averred  do  not  show  that  the  son 
was  either  the  partner  or  the  agent  of  the  mother,  and  if  the  rule 
requiring  a  partner  on  retiring  from  the  firm,  or  a  principal  upon 
the  termination  of  an  agency,  to  give  notice  of  such  change,  rests 
alone  upon  the  fact  of  such  previous  relation,  it  cannot  apply  to 
this  case,  for  no  such  relation  appears  to  have  existed.  The  rule 
however  does  not  rest  exclusively  upon  such  relation,  nor  has  it 
been  thus  limited.  It  has  frequently  been  applied  to  persons  who 
in  fact  sustained  no  such  relation.  For  instance,  to  persons  who 
have  held  themselves  out  as  partners,  and  to  persons  who  have  held 
others  out  as  their  agents.  In  such  cases  it  has  been  uniformly  ap^ 
plied,  and  the  fact  of  such  relation  has  not  been  deemed  essential 
to  create  liability.  Indeed  the  rule  does  not  rest  upon  such  pre^ 
requisite,  but  rather  upon  the  fact  that  since  third  parties  have 
been  led  to  believe  that  a  certain  condition  of  things  existed,  and 
have  extended  their  credit  upon  the  faith  of  such  assurances,  the 
party  making  them  shall  be  bound  by  them.  This  rule  is  gen^ 
erally  applied  to  a  retiring  partner,  not  because  the  former  relatioii 
existed,  nor  because  the  remaining  member  had  in  fact  any  author- 
ity to  bind  him,  but  because  third  parties,  who  extend  credit  upon 
the  faith  of  such  assurance  as  grows  out  of  the  actual  or  assumed 
relation,  have  no  notice  to  the  contrary,  and  to  permit  him  to  es- 
cape liability  would  enable  him  to  perpetrate  a  fraud  upon  such 
persons.  The  consequences  that  would  probably  result  from  the 
adoption  of  a  different  rule  is  the  basis  of  this  one,  and  we  perceive 
no  reason  why  it  should  not  extend  to  every  case  where  the  condi- 
tions and  consequences  are  substantially  the  same. 

A  retiring  partner  sustains  no  relation  to  the  remaining  mem-^ 
bers  that  actually  authorizes  them  to  bind  him;  neither  did  the 
mother  to  the  son.  Such  members  continue  the  business  in  the 
same  name,  and  so  did  the  son.  In  these  respects  the  cases  are 
precisely  alike.  The  only  difference  is  that  the  partner  sells  a 
portion,  and  permits  the  business  to  continue,  while  the  mother 
sells  the  whole  and  permits  the  business  to  continue.  What  possi- 
ble difference  can  it  make  to  tbird  parties  without  notice  whether 
the  mother  sells  a  part  or  the  whole,  or  whether  she  retires  as  a 


MAY  TERM,  1884.  ^[ 


Elteraon  v.  Leeds. 


partner  or  sells  as  owner.  In  either  case  the  consequences  are  the 
same,  and  we  can  perceive  no  reason  why  she  should  be  liable  in 
one  csAe  and  not  in  the  other.  Third  parties  are  just  as  likely  to 
lend  their  credit,  and  just  as  liable  to  be  defrauded  as  though  she 
were  a  retiring  partner;  indeed  from  a  third  party's  standpoint  she 
appears  as  nothing  less.  She  engages  in  business  under  a  firm  name 
which  imports  a  partnership,  and  the  business  continues  under 
such  name,  without  any  notice  that  she  has  ceased  her  connection 
with  it.  Why  should  she  not  be  treated  like  such  partner,  and  held 
to  the  same  obligations.  The  same  reasons  certainly  exist,  and  as 
the  same  consequences  may  follow,  we  think  the  same  rules  should 
apply. 

In  addition  to  this,  we  are  satisfied  that  the  use  of  the  name  by  the 
son,  with  the  mother's  '^knowledge,  consent  and  approval,"  renders 
her  liable  to  the  appellants.  The  facts  averred  show  that  under 
this  name  she  did  business  with  the  appallants,  and  that  they  knew 
that  she  was  '^  Leeds  &  Oo.,"  or  was  liable  for  the  debts  thus  con- 
tracted under  that  name.  The  act  of  doing  business  under  that 
name  was  an  unequivocal  representation  to  the  appellants  that  she 
was  "  Leeds  &  Co. ,"  or  was  liable  for  debts  thus  contracted,  and  the 
adoption  of  such  name,  and  the  act  of  doing  business  with  the  appel- 
lants under  it,  were  if  no  one  else  was  represented  by  the  name,  tanta- 
mount to  an  assurance  that  **  Leeds  &  Co."  was  in  fact  Hannah  A. 
Leeds,  the  son  could  not  thereafter  contract  with  the  appellants 
tinder  such  name  while  they  remained  in  ignorance  of  the  facts, 
without  such  act  operating  as  a  continued  assurance  that  Hannah 
A.  Leeds  was  still  doing  business  under  the  name  of  ^*  Leeds  ft 
Go."  When  therefore  the  son  did  business  under  such  name  with 
the  appellants,  he  was  continually  representing  to  them  that  his 
mother  was  still  doing  business  under  such  name,  and  as  the  busi- 
ness was  done  under  such  name,  with  the  '^  knowledge,  consent 
and  approval "  of  his  mother,  it  necessarily  follows  that  she  per- 
mitted him  to  thus  hold  her  out  as  doing  business  under  such 
name.     This  would  of  course  render  her  liable  to  the  appellants. 

We  have  not  been  cited  to,  nor  have  found  any  case  directly  in 
point.  There  are  many  however  quite  analogous.  Where  a  firm 
dissolves,  and  the  retiring  partner  permits  the  continued  use  of  his 
name,  he  will  be  held  liable  for  debts  thereafter  contracted  in  favor 
of  those  who  were  ignorant  of  the  facts,  though  notice  of  dissolu- 
tion was  given.    Collyer  Part,  §  538;  1  Lindley  Part.  440;  Free- 
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man  y.  Falconer,  44  N.  Y.  Sup.  Ct.  (12  J.  &  S.)  132;  Spwr  y. 
BUhapy  24  Ohio  St.  598. 

In  Bnch  case,  after  dissolution  and  after  notice,  the  remaining 
members  of  the  firm  sustain  no  relation  to  the  retiring  partner  that 
will  enable  them  to  bind  him  either  among  themselyes  or  in  favor 
of  third  parties.  Under  such  circumstances  the  remaining  mem- 
bers possess  no  more  power  to  bind  the  retiring  partner  than  the  son 
possessed  to  bind  the  mother  in  this  case;  but  if  such  partner  permits 
the  use  of  his  name  he  will  be  bound  as  though  he  was  in  fact  a  part- 
ner. The  same  principle  seems  to  apply  to  this  case.  If  the  appellants 
were  authorized  to  regard  the  name  of  '^  Leeds  &  Go.''  as  the  name 
under  which  Hannah  A.  Leeds  did  business,  then  the  use  of  such 
name  by  the  son,  with  her  '^  knowledge,  consent  and  approval," 
will  bind  her  as  though  she  was  in  fact  doing  business  under  such 
name. 

It  is  said  however  that  she  could  not  prevent  the  use  of  such 
name.  If  this  were  conceded  it  is  no  answer  to  the  averment  that 
he  used  the  name  with  her  '^knowledge,  consent  and  approval.'' 
If  thus  done,  it  was  used  by  her  permission.  We  think  the  facts 
stated  also  render  her  liable,  and  that  the  court  erred  in  sustaining 
the  demurrer  filed  by  her.  The  judgment  should  therefore  be  re- 
versed. 

Feb  Gubiah.  It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  be  and  it  is  hereby  in  all  things  reversed, 
at  the  costs  of  the  appellees,  with  instructions  to  overrule  the  de- 
murrer filed  by  each  of  the  appellees. 

JudjfmmU  revmrud. 
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I  m  Ind.  iXL) 

Sdigiaui  society — lith^fp  removing  priet^. 

No  actioii  lies  bj  a  CathoUe  priest  against  his  bishop  for  removing  him  fxam 

Ills  office.* 

AOTION  of  damages.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

•  See  TSUgg  v.  Sheewm  (101  Penn.  St.  868),  47  Am.  Rep.  727,  a/nU,  186. 
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J2.  ffiU  and  J.  W.  Nichol,  for  appellant 

T.  A.  Hmdricka,  A.  W.  Hendr%ek$,  0.  Bdk$r,  0.  B.  Hard,  A. 
Baker  and  E.  Daniels,  for  appellee. 

Frankuk,  C.  Appellant  brought  this  action  against  appellee 
to  recover  damages,  alleging  in  his  complaint,  as  a  cause  therefor, 
that  appellee,  as  bishop  in  the  Catholic  church  of  the  proper  dio- 
oese,  had,  without  jurisdiction  and  without  just  cause  or  provoca- 
tion, removed  appellant  as  priest  in  said  church  at  Brownsburg, 
Hendricks  county,  Indiana. 

On  motion  of  appellee  parts  of  the  complaint  were  stricken  out, 
«nd  then  a  demurrer  was  sustained  to  the  remainder  of  the  com- 
plaint, and  judgment  was  rendered  for  appellee.  On  appeal  to  the 
General  Term  of  the  court,  the  judgment  of  the  Special  Term 
was  affirmed. 

The  question  presented  by  counsel  in  this  court  is,  can  a  priest 
in  the  Catholic  church  maintain  an  action  in  the  civil  courts  against 
the  bishop  for  simply  removing  him  from  office  ? 

Appellant,  in  his  belief,  says:  ^'  Had  appellant  been  charged  with 
heresy  in  faith  or  practice,  or  the  violation  of  any  rule  of  the  Catho- 
lic church,  under  well-settled  rules  civil  courts  would  not  have 
heard  his  complaint,  but  would  have  remitted  him  to  his  church 
judicatories,  reminding  him  that  when  he  became  a  priest  in  the 
Oatholic  church  he  had  agreed  to  submit  such  controversies  to  the 
<decision  of  these  tribunals. '^ 

This  being  true,  can  the  priest  raise  an  issue  with  his  bishop, 
and  submit  to  the  civil  courts,  whether  the  action  of  the  bishop  in 
matters  of  discipline  and  church  government  was  right  or  wrong, 
reasonable  or  unreasonable,  wise  or  unwise,  and  have  the  opinion 
of  a  jury  upon  that  subject  ? 

In  the  case  of  Watson  v.  Jones^  13  Wall.  679,  it  is  said,  on  page 
728:  ''In  this  country  the  full  and  free  right  to  entertain  any 
religious  belief,  to  practice  any  religious  principle,  and  to  teach  any 
religious  doctrine  which  does  not  violate  the  laws  of  morality  and 
property,  and  which  does  not  infringe  personal  rights,  is  conceded 
to  all.  The  law  knows  no  heresy,  and  is  committed  to  the  supix>rt 
•of  no  dogma,  the  establishment  of  no  sect.  The  right  to  organize 
voluntary  religious  associations  to  assist  in  the  expression  and  dis- 
semination of  any  religious  doctrine,  and  to  create  tribunals  for  the 
decision  of  controverted  questions  of  faith  within  the  association,  and 
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ior  the  ecclesiastical  government  of  all  the  iudividaal  members^  con- 
gregationSy  and  officers  within  the  general  association,  is  unques- 
tioned. All  who  unite  themselves  to  such  a  body  do  so  with  an  implied 
consent  to  this  government,  and  are  bound  to  submit  to  it.  But 
it  would  be  a  yain  consent  and  would  lead  to  the  total  subversion 
of  such  religious  bodies,  if  any  one  aggrieved  by  one  of  their  decis- 
ions could  appeal  to  the  secular  courts  and  have  them  reversed. 
It  is  of  the  essence  of  these  religious  unions,  and  of  their  right  to 
establish  tribunals  for  the  decision  of  questions  arising  among  them- 
selyes,  that  those  decisions  should  be  binding  in  all  cases  of  eccle- 
siastical cognizance,  subject  only  to  such  appeals  as  the  organism 
itself  provides  for.** 

In  the  case  of  Ghrimes  v.  Harmon^  35  Ind.  198,  254 ;  s.  a,  9  Am« 
Eep.  690,  it  was  held:  ^'That  over  the  church,  as  such,  the  legal 
tribunals  do  not  have,  or  profess  to  have,  any  jurisdiction  whatever, 
except  to  protect  the  civil  rights  of  others  and  to  preserve  the  pub- 
lic peace.  All  questions  relating  to  the  faith  and  practice  of  the 
church  and  its  members  belong  to  the  church  judicatures  to  which 
they  have  voluntarily  subjected  themselves.  But  the  civil  courts 
will  interfere  with  churches  and  religious  associations,  and  deter- 
mine upon  questions  of  faith  and  practice  of  a  church  when  rights 
of  property  and  civil  rights  are  involved." 

In  the  case  of  Chase  v.  Cheny,  58  111.  509;  s.  c,  11  Am.  Bep. 
95,  it  was  held,  that  the  Constitution  guarantees  *'from  all  inter- 
ference by  the  State,  not  only  each  man's  religious  faith  but  his 
membership  in  the  church,  and  the  rights  and  discipline  which 
might  be  adopted.  The  only  exception  to  uncontrolled  liberty  is 
that  acts  of  licentiousness  shall  not  be  excused,  and  practices 
inconsistent  with  the  peace  and  safety  of  the  State  shall  not  be 
justified.  Freedom  of  religions  profiBSsion  and  worship  cannot  be 
maintained  if  the  civil  courts  trench  upon  the  domain  of  the 
church,  construe  its  canons  and  rules,  dictate  its  discipline  and 
regulate  its  trials." 

In  the  case  of  White  Lick  Quarterly  Meeting  v.  White  Lick  Quar- 
terly Meeting,  89  Ind.  136,  it  is  said,  on  page  151:  **  Givil  courts  in 
this  country  have  no  ecclesiastical  jurisdiction.  They  cannot  revise 
or  question  ordinary  acts  of  church  discipline,  and  can  only  inter- 
fere in  church  controversies  where  civil  rights  or  the  rights  of 
property  are  involved.  Where  a  civil  right  depends  upon  some 
matter  pertaining  to  ecclesiastical  affairs,  the  civil  tribunal  tries 
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the  civil  right  md  nothing  more^rtakiog  the  eccleMasHcal  decisiont, 
out  of  which  the  civil  right  has  aritofi,  as  it  find's  them,  and 
accepting  those  decisions  as  matters  adjadicated  bj  another  jnris- 
diction*  The  ciyil  courts  aot  tipon  the  theory  that  the  ecdesiastical 
courts  are  the  best  judges  of  merely  eccles/iastical  questions,  and  of. 
all  .matters  irhich  eoncero  th^  doctrines  and  discipline  of  the 
respective  religious  denominationis  to  which  they  belong.  When  a 
person  becomes: a  member  of.  a  church  he  b^omes  iso  apon  the^ 
condition  of  submission  to  its  ebclesiastical:  jurisdiction,  and  how- 
erver  much  he  may  be  dissatisfied  with  the  exercise  of  that  jurisdic- 
fiouyhe  has  no  right  to  invoke  the  supervisory  power  of  a  civil 
court  so  long  as  iione  of  his  civil  rights  are  invadied.  This  doctrine 
inevitably  results  from  that  total  separation  between  church  and 
Stat6  which  exists  within  the  limits  of  the  United  States,. and  it 
essential  to  the  full  enjoyment  of  the  guarapteed  njghtB  of  Ameri- 
ca citizenship.  <  -  Verydaturally  a  different  ruld  {:fTeviuls  in  England, 
where  church  and  State  are  united.''        . 

.  In  the  case  of  Oermah  Reformed  Ohurch  v.  Seiberi,  8  Petln.  .St, 
282,  it  is  said  on  page  291:  *'The  decisions  of  eccliesiastical  ccnuts,^ 
like  every  other  judicial  tribunal,  are  final;  ais  they  are  the  best 
judges  of  what  constitutes  -^n  offense  against  the  word  of  Ood  and- 
the  discipline  of  the  church.  Any  other  than  [those  courts^  must. 
be  incolnpetent  judges  of  matters  of  faith,  discipline  and  doctdne^- 
and  civil  courts,  if  they  should  be  so  Unwise  as  to  attempt  to  super-i 
vise  their  judgments  6n  matters  which  come,  within  their  juriadic-» 
tion,  would  only  involve,  ^themselves  in  a  sea  of  uncortainty  and: 
doubt,  which  would  do  any  thing  but  imprqve  either  religlofn. or, 

good  moi!als«"    ;    .        .  j 

In  the  case  of    Shannxm  v.  f^'oH,  .8  B.  MJonr.  258,  it  is  Baid;i 
^' ISiis  court,  having  no  ecclesiastical  jurisdictiim,  cannot  revise  or 
qtiestion  ordinary  acts  of  church  discipline  ox  excision.     Our  on]j, 
judicial  power  in  the  case  arises  from  the  conflicting  claix^s.  of  the, 
parties  to  the  church  property  and  the  use  <>t  it.    And  these  we, 
must  decide,  as  we  do  all  other  civil  controversies  brought ,to  thia 
tribunal  for  ultimate  decision.     We'Mn&ot  decide  who  ought.tpb^ 
members  of  the  church,  nor  whether  the' excommunicated  hai^e 
been  justly  or  unjustly,  regularly  or  irregularly  cut  off  fron^  tli^^ 
body  of  the  church.     ♦    ♦    ♦    The  judicial  eye  of  the  civil  wthor-; 
ity  of  this  land  of  religious  liberty,  cannot  penetrate  the  yei^  of.  the 
chnrch,  nor  can  the  arm  of  this  court  either  rend  or  touch  that 
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yeil  for  the  forbidden  parpose  of  viiidicating  the  alleged  wrongs  of 
the  exscinded  members.  When  they  beoame  members  they  did  so  on 
the  condition  of  continuing  or  not,  as  themselves  and  their  church, 
might  determine.  In  that  respect?  they  voluntarily  subjected  them- 
selves to  the  ecclesiastical  power,  and  cannot  invoke  the  supervision 
or  control  of  that  jurisdiction  by  this  or  any  other  civil  tribunaL" 

The  Supreme  Court  of  Illinois,  in  the  case  of  Fnrraria  v.  Vageon- 
cellos,  31  Dl.  25,  adopts  and  approves  this  language  of  the  Kentucky 
court.    See  also  Bouldin  v.  Alexander,  15  WalL  13L 

In  the  case  of  FitMfferaid  v.  RoKneon,  112  Mass.  371,  where  an 
action  was  brought  by  a  parishioner  against  a  priest  on  account  of 
excommunication,  it  was  held  that,  '^  If  the  defendant  was  compe- 
tent to  pass  sentence  of  excommunication,  we  cannot  inquire  into 
the  grounds  and  regularity  of  the  proceedings. ''  See  also  Oroe- 
venor  v.  United  Socieiy,  118  Mass.  78. 

In  the  case  of  State  of  New  Jersey  v.  Rector,  45  ST.  J.  L.  230, 
it  was  held  that  courts  of  law  will  interpose  to  control  the  proceed- 
ings of  ecclesiastical  bodies  when  a  right  to  property  is  involved, 
but  in  no  other  instance. 

In  the  case  of  Chase  v.  Cheney^  supra,  it  is  said,  on  page  585: 
**  We  have  no  right,  and  therefore  will  not  exercise  the  power  to 
dictate  ecclesiastical  law.  We  do  not  aspire  to  become  de  facto 
heads  of  the  church,  and  by  construction  or  otherwise  abrogate 
its  laws  and  canons.  We  shall  not  inquire  whether  the  alleged 
omission  is  any  ofFense.  This  is  a  question  of  ecclesiastical  cogni- 
sance. This  is  no  forum  for  such  adjudication.  The  church 
should  guard  its  own  fold;  enact  and  construe  its  own  laws;  enforce 
its  own  discipline;  and  thus  will  be  maintained  the  boundary 
between  the  temporal  and  spiritual  power.'' 

In  the  case  of  Oaff  v.  Oreer,  88  Ind.  122;  a.  c,  45  Am.  Bep.  449,  this 
court  approved  the  rule  announced  in  the  case  of  Shannon  v.  Frosi* 
supra,  and  adds:  '^  The  same  rule  is  asserted  in  the  following  cases: 
State  V.  Farris,  45  Mo.  188;  Robertson  v.  Bullions,  9  Barb.  64, 
134;  German,  etc..  Church  v.  Seibert,  8  Penn.  St.  282;  Oibson  v. 
Armstrong,  7  B.  Monr.  481;  Harmon  v.  Dreher,  1  Speer  Eq.  87." 
And  it  is  further  said,  that  *^  These  authorities  establish  the  propo- 
sition that  the  decision  of  one  of  these  judicatories  is  binding  upon 
the  courts  where  such  questions  arise.  It  is  said  however  that  the 
appellants  had  no  notice,  and  for  that  reason  the  order  is  a  nullity. 
This  was  a  question  for  the  presbytery. 
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In  the  case  of  Chase  y.  Cheney,  supra,  it  was  farther  held  that 
the  ciyil  courts  will  interfere  with  churohes  and  religious  associa- 
tions when  the  rights  of  property  or  oiyil  rights  are  involved^  but 
wiU  not  revise  the  decisions  of  snoh  associations  upon  ecclesiastical 
matters  merely  to  ascertain  their  jurisdiction;  also  that  the  decis- 
ions of  the  ecclesiastical  courts  are  final  as  to  what  constitutes  an 
offense  against  the  discipline  of  the  church.  In  the  dissenting 
opinion  the  question  of  jurisdiction  as  decided  is  stated  as  follows: 
"  We  understand  the  opinion  as  implying,  that  in  the  administration 
of  ecclesiastical  discipline,  and  where  there  is  no  other  right  of 
property  inyolved  than  the  loss  of  the  clerical  office  or  salary,  as  an 
incident  to  such  discipline,  a  spiritual  court  is  the  exclusiTe  judge 
of  its  own  jurisdiction,  under  the  laws  or  canons  of  the  religious 
association  to  which  it  belongs,  and  its  decision  of  that  question  is 
binding  upon  secular  courts." 

The  case  of  Oonnitt  v.  Reformed,  etc.,  Church,  4  Lans.  339,  ap- 
proved the  rule  established  in  the  case  of  Chase  v.  Cheney,  supra. 
And  in  that  case  it  is  further  said:  ''We  cannot  fail  to  see,  I 
think,  that  in  this  case  the  pastoral  relation  established  between 
Mr.  Connitt  and  the  church  of  New  Prospect  was  as  purely  eccle- 
siastical as  that  in  which  he  stood  as  minister  in  the  Reformed 
Ghurch  of  America.  His  rights  and  duties  as  minister  and  as 
pastor  were  ecclesiastical,  not  civil;  and  the  ecclesiastical  tribunals 
of  the  Reformed  Ohurch  of  America  alone  could  suspend  or 
depose  him  from  the  ministry,  or  dissolve  the  relation  which 
existed  between  him  and  the  ohurch,  as  pastor  and  people.  His 
duties  as  minister,  when  placed  over  this  church,  were  of  a 
character  peculiarly  within  the  cognizance  of  the  authorities 
of  the  church  organization  to  which  he  belonged,  and  were 
to  be  performed  in  pursuance  of  the  rules  and  usages  of  that 
organisation;  as  minister  and  pastor  he  was  amenable  to  no  other 
oiganization;  and  such  organization,  through  its  different  instru- 
mentalities, consistories,  classes,  and  synods,  had  entire  control  of 
both  pastor  and  people  in  all  ecclesiastical  matters.  The  secular 
courts  have  no  jurisdiction  over  the  ecclesiastical  rights  of  either 
pastor  or  people,  and  neither  can  resort  to  those  courts  for  the 
protection  or  enforcement  of  such  rights.  *  *  Now  inasmuch  as 
the  relation  in  question  is  not  a  civil  one,  dependent  upon  muni- 
cipal law,  but  wholly  ecclesiastical,  and  wholly  dependent  upon 

rule,  and  its  administration,  by  the  church  judica- 
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tories^  it  is  not  for  this  court  to  review  the  decisions  and  judgments 
of  such  church  judicatories.  Over  them,  and  the  administration  of 
their  rules  and  usages,  we  have  no  jurisdiction.  No  civil  right  is 
infringed  by  them  in  dissolving  the  pastoral  relation.  Mr.  Connitt 
has  no  right  to  the  continuance  of  such  relation,  cognizable  in  the 
civil  courts,  and  consequently  any  wrong  done  him  by  the  church 
courts,  in  its  dissolutiouy  is  not  one  cognizable  by  the  civil  courts, 
either  in  an  original  or  appellate  proceeding.  The  right  to  salary, 
etc.,  it  is  true,  is,  by  contract,  made  dependent  upon  the  continu- 
ance of  the  pastoral  relation.  But  this  does  not  bring  such  con- 
tinuance within  the  cognizance  of  the.  civil  courts.  They  can  in- 
quire only  into  the  fact  of  the  continuance.  The  relation  is  never- 
theless controlled  by  the  ecclesiastical  authorities;  and  the  fact  of 
their  dissoln  tion  of  it  is  conclusive.^'  See  the  cases  of  Dutch  Church 
V.  Bradford,  8  Cow.  457,  and  Robertson  v.  Bullions,  supra. 

In  the  complaint  under  consideration,  it  is  shown  that  the 
plaintiff  was  notified  by  the  defendant  that  his  case  would  be  sub- 
mitted to  the  diocesan  councillors.  But  plaintiff  insists  that  he 
was  not  notified  that  any  charges  had  been  preferred  against  him, 
or  of  the  time  and  place  of  their  hearing,  as  is  required  by  the  ^'  in- 
struction' But  thereafter,  to-wit,  on  the  2d  day  of  December,  1880, 
the  plaintiff  was  served  with  official  notice  by  said  defendant  that 
his  case  for  the  non-payment  of  1300,  with  interest,  to  said  Hart, 
so  claimed  to  be  due  as  aforesaid  from  said  congregation  of  St 
Malachi's  church,  had  been  by  him  referred  to  the  diocesan  com- 
mittee, and  that  on  December  1st,  1880,  the  diocesan  councillors 
had  decided  adversely  to  plaintiff,  and  that  in  consequence  thereof 
said  defendant  informed  plaintiff  that  unless  said  sum  of  $300, 
with  interest  due,  should  be  paid  to  said  Hart  within  two  weeks 
from  siaid  1st  day  of  December,  1880,  plaintiff  would  cease  ipso 
facto  to  be  rector  of  the  congregation  of  Brownsburg,  and  likewise 
all  plaintiff's  faculties,  of  every  nature,  as  such  priest  or  rector, 
would  also  cease.  That  he  failed  to  pay  the  money  within  the  time» 
and  the  defendant  removed  him  from  his  said  clerical  office  of 
priest  and  rector,  and  deprived  him  of  all  the  benefits  and  emolu- 
ments thereof. 

The  complaint  shows  an  adjudication  of  the  plaintiffs  case  by 
the  proper  ecclesiastical  authorities  of  the  church  to  which  he  be- 
longed, and  according  to  the  foregoing  authorities,  it  is  not  for 
this  court  to  inquire  whether  that  adjudication  was  regular  or  ir- 
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regular,  right  or  wrong;  it  is  final  in  the  premises.  Another  ease 
between  these  same  parties,  growing  out  of  the  same  transaction, 
and  in  relation  to  the  church  property,  has  heretofore  been  before 
this  court  Ohaiard  v.  (y Donovan,  80  Ind.  20;  s.  c,  41  Am.  Bep. 
782.  In  the  conclusion  of  the  opinion  in  that  case  this  court  said: 
*^  We  are  however  of  the  opinion  that  the  relation  of  the  parties 
was  more  like  that  of  master  and  seryant  —  the  possession  of  the 
priest  being  in  fact  the  possession  of  his  superior,  the  bishop,  who 
had  power  at  any  time  and  upon  his  own  judgment  or  discretion 
to  remove  one  and  install  another  in  the  office  of  pastor,  and  in  the 
possession  of  the  property  of  the  office." 

If  master  and  servant  was  the  true  relation  between  the  parties, 
the  master  certainly  had  the  right  to  dissolve  that  relation,  with- 
out giving  the  servant  a  right  to  an  action  in  the  civil  courts  for 
its  mere  dissolution;  or  if  the  bishop  had  discretionary  powers  to 
remove  the  priest,  clearly  no  action  at  law  would  lie  for  the  exer- 
cise of  such  discretionary  powers. 

Viewing  this  case  in  all  the  lights  surrounding  it,  we  see  no 
principle  of  the  law  upon  which  this  action  can  be  maintained. 

There  is  no  error  in  striking  out  parts  of  the  complaint,  or  in 
sustaining  a  demurrer  to  it.     The  judgment  ought  to  be  affirmed. 

Peb  Cubiah.  It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  of  the  (General  Term  of  the  court  below  be, 
and  it  is  in  all  things  affirmed  with  costs. 

Judgment  affirmed. 


Bloox  y.  Fbahklixt  Livb  Insubaxtcb  Ooutajstt. 

'  (9T  Ind.  478.) 
Inewranee — l^fe — '*fiiolationoflaw^* — ^umvuU, 

A  life  Insaiaace  poliej  was  conditioned  to  be  void  if  the  insured  should  die 
"  in  the  known  violation  of  law."  He  assaulted  a  married  woman,  wlthoat 
cause  or  Justification,  and  her  husband,  while  defending  her,  killed  him. 
HM,  that  the  policy  was  avoided.* 

AGTION  on  a  life  insurance  policy.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

■■  '  ■         ■ 

•  To  same  effect,  Murray  v.  Ifew  York  lAft  Im.  Oo,  (96  N.  T.  614),  48  Am. 

Bep.  65a 
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H.  D,  McMuHen,  D,  T.  Downey  and  F.  Heiner,  for  appellants. 
B.  Harrison^  W.  H.  H.  MiUer  and  J.  B.Blam,  for  appellee. 

Eluott,  0.  J.  The  policy  of  insurance  upon  which  the  appel- 
lant's complaint  is  founded  contains  a  provision  that  if  the  assured 
shall  die  by  reason  of  intemperance  from  the  use  of  intoxicating 
liquors,  or  in  the  known  violation  of  the  laws  of  the  States  or  of 
the  United  States,  the  policy  shall  be  void.  The  answer  of  the 
appellee,  after  setting  forth  the  provision  of  the  policy,  proceeds  as 
follows:  "  And  this  defendant  avers  that  the  said  August  Bloom, 
the  assured,  came  to  his  death  in  the  following  manner,  to-wit: 
On  or  about  the  29th  day  of  December,  1881,  the  said  August 
Bloom,  while  in  a  state  of  intoxication  from  the  use  of  intoxicat- 
ing liquors,  did  commit  an  assault  and  battery  upon  one  Wilhel- 
mina  Bloom,  the  wife  of  his  brother,  Albert  Bloom,  at  the  town  of 
Aurora,  and  State  of  Indiana,  and  while  thus  engaged  in  perpe- 
trating said  assault  and  battery,  and  while  violently  beating,  bruis- 
ing, choking  and  maltreating  her,  the  said  wife  of  his  brother,  he, 
the  said  August,  being  at  the  time  in  a  state  of  intoxication,  his 
brother,  the  said  Albert,  did  then  and  there,  for  the  purpose  of 
lawfully  defending  his  wife  against  said  assault  and  battery,  strike 
the  said  August  Bloom  upon  the  head  with  a  jack  plane,  or  some 
other  wooden  instrument,  thereby  fracturing  the  skull  of  him,  the 
said  August,  and  causing  his  death  within  a  few  hours  there- 
after.*' 

There  can  be  no  question  as  to  the  force  and  validity  of  the  pro- 
vision of  the  policy  declaring  it  to  be  of  no  effect  in  the  event  that 
the  assured  shall  come  to  his  death  from  the  effects  of  intemper- 
ance, or  while  engaged  in  willful  violation  of  the  law.  We  do  not 
indeed  understand  the  appellant  as  insisting  upon  the  invalidity 
of  this  provision,  but  as  asserting  that  the  facts  stated  do  not  show 
that  this  assured  died  from  the  effects  of  intemperance,  or  that  he 
met  his  death  while  engaged  in  knowingly  violating  the  law. 

We  do  not  think  that  an  answer,  averring  that  the  assured  came 
to  his  death  while  engaged  in  violating  the  law,  need  be  framed 
with  the  same  precision  as  would  be  necessary  in  an  indictment  in 
a  criminal  prosecution.  The  rules  of  pleading  in  civil  cases  are 
not  so  rigid  and  strict  as  they  are  in  prosecutions  for  criminal  of- 
fenses.    We  cannot  therefore  accept  as  a  just  standard  the  rule 
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which  obtains  in  cases  of  indictments,  but  even  in  sach  cases  the 
pleading  is  good  if  it  describes  the  offense  in  the  language  of  the 
statute,  or  in  language  of  equivalent  meaning. 

The  answer  charges  that  the  assured  did  commit  an  assault  and 
battery,  and  then  sets  forth  the  facts  constituting  the  offense.  It 
is  true  that  the  language  of  the  statute  defining  the  offense  is  not 
pursued,  but  we  do  not  think  that  this  was  necessary,  for  all  that 
it  was  incumbent  upon  the  appellee  to  do  was  to  state  such  facts  as 
would  enable  the  court  to  conclude  as  matter  of  law,  that  there 
was  an  assault  and  battery  committed.  The  facts  stated  warrant 
this  conclusion.  It  is  not  necessary  in  a  complaint  to  anticipate 
defenses,  nor  is  it  necessary  in  an  answer  to  anticipate  matters  that 
might  be  replied  in  avoidance.  In  the  one  case  it  is  sufficient  to 
make  a  prifna  facie  ca^w^e  of  action,  and  in  the  other  to  make  a 
prima  facie  defense.  We  can  see  no  reason  for  taking  this  case  out 
of  the  general  rule.  It  is  true  forfeitures  are  odious  and  that 
courts  are  slow  to  enforce  them,  but  this  consideration  does  not  af- 
fect the  rules  of  pleading.  The  reluctance  of  courts  to  enforce 
forfeitures  does  not  change  the  rules  of  pleading,  but  does  in  a 
high  degree  affect  the  causes  assigned  in  support  of  the  claim  of 
forfeiture.  The  question  under  the  rule  ag^iuBt  enforcing  forfeit- 
ures is  not  in  what  manner  are  the  grounds  of  forfeiture  pleaded, 
but  it  is,  what  are  the  grounds?  Are  they  so  important  and  ma- 
terial as  to  compel  a  declaration  of  forfeiture?  If  in  this  case  the 
answer  shows  that  the  assured  came  to  his  death  in  the  known  vio- 
lation of  law,  then  there  is  a  cause  of  forfeiture  shown,  no  matter 
how  inartistically  drawn  the  pleading  may  be;  for  the  inquiry  is, 
not  as  to  the  manner  of  pleading,  but  as  to  the  substance  of  the  plea- 
It  seems  quite  clear  that  the  facts  stated  would  be  abundantly  suf- 
ficient in  a  complaint  to  recover  damages  for  an  assault  and  bat- 
tery, and  if  this  be  true,  there  is  no  reason  why  they  should  not  be 
sufficient  when  the  assault  and  battery  is  pleaded  as  a  defense.  If 
the  facts  are  such  as  show  an  assault  and  batterv,  then  if  an  as- 
sault  and  battery  is  a  defense,  the  pleading  is  sufficient,  no  matter 
what  may  be  the  character  of  the  action  in  which  it  is  interposed. 
The  pleading  under  immediate  mention  does  state  facts  constitut- 
ing an  assault  and  battery,  and  does  show  an  offense  involving  a 
willful  violation  of  law.  At  all  events  the  facts  stated  in  the 
answer  and  admitted  by  the  demurrer  are  enough  to  put  the  ap> 
pellants  to  a  reply. 
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H.  D.  McMuHen,  D.  T,  Downey  and  F,  Heiner,  for  appellants. 
B.  Harrison,  W.  H.  H,  MOUr  and  J.  B.Blam,  for  appellee. 

Elliott,  0.  J.  The  policy  of  insurance  upon  which  the  appel- 
lant's complaint  is  founded  contains  a  provision  that  if  the  assured 
shall  die  by  reason  of  intemperance  from  the  use  of  intoxicating 
liquors,  or  in  the  known  yiolation  of  the  laws  of  the  States  or  of 
the  United  States,  the  policy  shaU  be  void.  The  answer  of  the 
appellee,  after  setting  forth  the  provision  of  the  policy,  proceeds  as 
follows:  ''And  this  defendant  avers  that  the  said  August  Bloom, 
the  assured,  came  to  his  death  in  the  following  manner,  to-wit: 
On  or  about  the  29th  day  of  December,  1881,  the  said  August 
Bloom,  while  in  a  state  of  intoxication  from  the  use  of  intoxicat- 
ing liquors,  did  commit  an  assault  and  battery  upon  one  Wilhel- 
mina  Bloom,  the  wife  of  his  brother,  Albert  Bloom,  at  the  town  of 
Aurora,  and  State  of  Indiana,  and  while  thus  engaged  in  perpe- 
trating said  assault  and  battery,  and  while  violently  beating,  bruis- 
ing, choking  and  maltreating  her,  the  said  wife  of  his  brother,  he, 
the  said  August,  being  at  the  time  in  a  state  of  intoxication,  his 
brother,  the  said  Albert,  did  then  and  there,  for  the  purpose  of 
lawfully  defending  his  wife  against  said  assault  and  battery,  strike 
the  said  August  Bloom  upon  the  head  with  a  jack  plane,  or  some 
other  wooden  instrument,  thereby  fracturing  the  skull  of  him,  the 
said  August,  and  causing  his  death  within  a  few  hours  there- 
after." 

There  can  be  no  question  as  to  the  force  and  validity  of  the  pro- 
vision of  the  policy  declaring  it  to  be  of  no  effect  in  the  event  that 
the  assured  shall  come  to  his  death  from  the  effects  of  intemper- 
ance, or  while  engaged  in  willful  violation  of  the  law.  We  do  not 
indeed  understand  the  appellant  as  insisting  upon  the  invalidity 
of  this  provision,  but  as  asserting  that  the  facts  stated  do  not  show 
that  th(B  assured  died  from  the  effects  of  intemperance,  or  that  he 
met  his  death  while  engaged  in  knowingly  violating  the  law. 

We  do  not  think  that  an  answer,  averring  that  the  assured  came 
to  his  death  while  engaged  in  violating  the  law,  need  be  framed 
with  the  same  precision  as  would  be  necessary  in  an  indictment  in 
a  criminal  prosecution.  The  rules  of  pleading  in  civil  cases  are 
not  so  rigid  and  strict  as  they  are  in  prosecutions  for  criminal  of- 
fenses.    We  cannot  therefore  accept  as  a  just  standard  the  rule 
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which  obtains  in  cases  of  indictments,  but  even  in  such  cases  the 
pleading  is  good  if  it  describes  the  offense  in  the  langoage  of  the 
statute,  or  in  language  of  equivalent  meaning. 

The  answer  charges  that  the  assured  did  commit  an  assault  and 
battery,  and  then  sets  forth  the  facts  constituting  the  offense.  It 
is  true  that  the  language  of  the  statute  defining  the  offense  is  not 
pursued,  but  we  do  not  think  that  this  was  necessary,  for  all  that 
it  was  incumbent  upon  the  appellee  to  do  was  to  state  such  facts  as 
would  enable  the  court  to  conclude  as  matter  of  law,  that  there 
was  an  assault  and  battery  committed.  The  facts  stated  warrant 
this  conclusion.  It  is  not  necessary  in  a  complaint  to  anticipate 
defenses,  nor  is  it  necessary  in  an  answer  to  anticipate  matters  that 
might  be  replied  in  avoidance.  In  the  one  case  it  is  sufficient  to 
make  a  prifna  facie  CB,u&e  of  action,  and  in  the  other  to  make  a 
prima  facie  defense.  We  can  see  no  reason  for  taking  this  case  out 
of  the  general  rule.  It  is  true  forfeitures  are  odious  and  that 
courts  are  slow  to  enforce  them,  but  this  consideration  does  not  af- 
fect the  rules  of  pleading.  The  reluctance  of  courts  to  enforce 
forfeitures  does  not  change  the  rules  of  pleading,  but  does  in  a 
high  degree  affect  the  causes  assigned  in  support  of  the  claim  of 
forfeiture.  The  question  under  the  rule  against  enforcing  forfeit- 
ures is  not  in  what  manner  are  the  grounds  of  forfeiture  pleaded, 
but  it  is,  what  are  the  grounds?  Are  they  so  important  and  ma- 
terial as  to  compel  a  declaration  of  forfeiture?  If  in  this  case  the 
answer  shows  that  the  assured  came  to  his  death  in  the  known  vio- 
lation of  law,  then  there  is  a  cause  of  forfeiture  shown,  no  matter 
how  inartistically  drawn  the  pleading  may  be;  for  the  inquiry  is, 
not  as  to  the  manner  of  pleading,  but  as  to  the  substance  of  the  plea* 
It  seems  quite  clear  that  the  facts  stated  would  be  abundantly  suf- 
ficient in  a  complaint  to  recover  damages  for  an  assault  and  bat- 
tery, and  if  this  be  true,  there  is  no  reason  why  they  should  not  be 
sufficient  when  the  assault  and  battery  is  pleaded  as  a  defense.  If 
the  facts  are  such  as  show  an  assault  and  battery,  then  if  an  as- 
sault and  battery  is  a  defense,  the  pleading  is  sufficient,  no  matter 
what  may  be  the  character  of  the  action  in  which  it  is  interposed. 
The  pleading  under  immediate  mention  does  state  facts  constitut- 
ing an  assault  and  battery,  and  does  show  an  offense  involving  n 
willful  violation  of  law.  At  all  events  the  facts  stated  in  the 
answer  and  admitted  by  the  demurrer  are  enough  to  put  the  ap- 
pellants to  a  reply. 
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Oranting  it  to  be  true,  as  decided  in  Cluffy.  Mutual,  etc.  Insure 
ance  Company ,  13  Allen,  308,  that  the  violation  of  law  must,  in 
order  to  avoid  the  policy,  be  a  breach  of  some  criminal  statute, 
still  the  answer  is  good,  for  courts  judiciaUy  know  that  an  assault 
and  battery  is  an  ofFense  punishable  as  a  crime.      The   words 
**  assault  and  battery, ''  employed  in  the  answer  have,  and  for  cen- 
turies have  had,  a  definite  and  settled  meaning,  and  we  can  assign 
that  meaning  to  them,  not  only  i^ithout  encroaching  upon  any  rule 
of  law,  but  in  close  harmony  with  long  and  firmly  settled  princi- 
ples.    We  may,  with  justice  and  propriety,  apply  to  the  pleading 
before  us  the  rule  adopted  in  Burh  v.  StnU,  27  Ind.  430,  where  it 
was  held  that  a  crime  was  well  defined  if  the  legislature  employed 
a  phrase  of  a  definite  and  settled  meaning.     In  that  case  the  phrase 
was  ''  public  nuisance,"  and  it  was  held  to  be  a  sufficient  definition 
of  the  offense.     Staie  y.  Berdetla,  73  Ind.  185,  vide  opinion,  196  ; 
8.  c,  38  Am.  Rep.  117.     Taking  the  general  words  used  in  the 
answer,   in  conjunction  with  the  statement  of  specific  facts,   it 
appears  with  reasonable  certainty  that  there  was  a  yiolation  of  a 
criminal  statute.     We  do  not  affirm  that  the  words  '^  assault  and 
1)attery "  would  of   themselves  be  sufficient      Not  that,  by  any 
means;  but  we  do  affirm  that  the  words,  used  as  they  are  in  that 
clause  of  the  answer,  reading,  '^  while  thus  engaged  in  perpetrating 
^d  assault  and  battery,  and  while  violently  beating,  bruising, 
choking,  and  maltreating  her,  the  said  wife  of  his  brother,"  are  to 
be  considered  in  determining  the  character  of  the  violence  used 
upon  the  person  of  Mrs.  Bloom.     The  words  have  a  settled  mean- 
ing quite  as  full  and  definite  as  the  word  ''  unlawful,"  and  it  is  but 
following  the  ruling  in  Burk  v.  SUUe,  supra,  to  give  them  their 
well  known  meaning.     If  the  word  **  unlawful "  had  been  used, 
the  substantial  requisites  of  an  indictment  would  have  been  present 
State  V.  Smith,  44  Ind.  557.     It  seems  to  us  that  the  words  used, 
taken  in  connection  with  those  with  which  they  are  immediately 
associated,  and  in  connection  with  the  clause  contained  in  the  con- 
#   eluding  part  of  the  answer,  which  reads,  ^'  And  this  defendant 
says  that  by  reason  of  his  said  intoxication  and  of  his  said  violation 
of  the  law  in  committing  such  assault  and  battery,  thd  said  August 
Bloom  was  then  and  there  in  the  known  violation  of  the  laws  of 
Indiana,"  fully  show  that  an  offense  punishable  by  the  criminal 
laws  of  the  State  was  committed  by  the  assured.     We  do  not  hold 
that  the  averments  in  the  concluding  part  of  the  answer  control. 
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but  we  do  hold  that  in  determining  the  whole  tenor  and  drift  of 
the  pleading  they  are  proper  for  consideration. 

The  soundness  of  the  decision  in  Cluff  v.  ifuttuil,  $ic.,  Insurance 
OatHpany,  supra,  upon  the  point  immediately  under  discussion,  is 
questioned  in  the  well-considered  case  of  Bradley  v.  Mutual,  etc. 
Insurance  Company,  45  N.  Y.  422;  s.  c,  6  Am.  Rep.  115,  and  was 
denied  in  the  same  case  by  the  Supreme  Court  of  New  York.  It 
does  seem  a  wide  stretch  of  judicial  power  to  affirm  that  a  clause 
reading,  **  Or  in  case  he  shall  die  by  his  own  hand,  or  in  consequence 
of  a  duel,  or  by  reason  of  intemperance  from  the  use  of  intoxicating 
liquors,  or  by  the  hands  of  justice,  or  in  the  known  violation  of  any 
law  of  these  States,  or  of  the  United  States,  or  of  the  said  provinces, 
or  of  any  other  country  which  he  may  be  permitted  under  this  policy 
to  visit  or  reside  in,  this  policy  shall  be  void,''  refers  solely  to  criming 
laws.  If  the  words  employed  are  taken  in  their  usual  signification, 
it  would  seem  quite  clear  that  death  in  the  known  violation  of  any 
law,  criminal  or  civO,  would  make  the  policy  inoperative.  An 
illustration  was  put  by  Oboyeb,  J.,  in  Bradley  v.  Mutual,  etc.,  Ins. 
Co.,  supra,  which  goes  far  to  show  the  unsoundness  of  the  de- 
cision in  Cluff  V.  Mutual,  eic,  Ins.  Co,,  supra:  ''Again,  suppose 
the  death  occurred  from  injury  received  while  the  assured  was  at- 
tempting to  obtain  by  force  the  possession  of  a  chattel  of  which 
another  was  in  peaceable  possession,  the  title  to  which  was  claimed 
by  both,  but  which  was  really  in  the  assured,  the  case  would  come 
within  the  proviso,  for  the  reason  that  the  risk  was  increased,  and 
the  death  caused  by  the  violation  of  law  by  the  assured  although 
«Qch  law  was  the  civil  only,  the  deceased  having  committed  no 
breach  of  the  peace  or  any  indictable  offense." 

Suppose,  as  a  further  illustration,  that  the  law  prohibits  a  pass- 
enger from  standing  on  the  platform  of  a  railway  car  while  in  mo- 
tion, or  that  it  prohibits  persons  from  approaching  within  a  speci- 
fied distance  of  a  blast  about  to  be  fired,  would  not  a  known  vio- 
lation of  such  a  law  increase  the  risk,  and  be  within  the  letter  and  the 
tspirit  of  the  provision  in  the  policy?  On  the  other  hand,  it  is  not 
every  violation  of  law  which  should  absolve  the  company  even 
though  the  law  be  a  criminal  one.  Suppose  a  man  violates  our  law 
against  profanity,  and  is  shot  while  doing  it,  should  that  absolve 
the  company  from  liability?  Again  suppose  a  man  violates  our 
Sunday  law  by  fishing,  and  while  committing  the  offense  is  shot 
and  killed,  would  that  relieve  the  company?  In  a  late  case,  Hatch 
Vol.  XLIX  —  60 
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T.  Mutual  Life  Ins.  Co.,  1:^0  Mass.  550;  8.  c,  21  Am.  Bep.  541,  & 
rale  was  declared  which  it  seems  difficult,  if  not  impossible,  to  recon- 
cile with  that  laid  down  in  Cluff  v.  Mutual,  etc.,  Co.,  supra,  for  it 
was  held  in  the  later  case  that  where  an  assured  submits  to  a  sur- 
gical operation  for  the  purpose  of  producing  abortion,  there  can  be 
no  recovery  upon  the  policy.  It  is  true  that  the  opinion  puts  the 
decision  upon  the  ground  of  public  policy,  but  when  the  real  rea- 
son for  the  decision  is  reached,  it  will  be  found  that  it  rests  upon 
the  ground  that  the  act  was  in  violation  of  the  rights  of  the  insur- 
ance company,  for  an  act  against  public  policy  cannot  relieve  the 
company  unless  it  is  one  increasing  the  risk.  If  a  man  should  vio- 
late public  policy  by  entering  into  an  illegal  conspiracy  to  prevent 
competition  at  a  public  sale,  and  this  should  lead  to  his  death,  we 
suppose  no  one  would  claim  that  because  his  act  was  against  public 
policy  the  insurance  contract  was  avoided.  Again,  if  an  assured 
should  enter  into  a  conspiracy  to  corruptly  control  the  acts  of  a 
government  official,  or  should  enter  into  a  marriage  brokerage  con- 
tract, and  these  acts  should  lead  to  his  death,  it  would  be  clear 
that  the  policy  of  insurance  would  not  be  rendered  void.  In  our 
opinion  the  law  is  this:  A  known  violation  of  a  positive  law, 
whether  the  law  is  a  civil  or  a  criminal  one,  avoids  the  policy  if  the 
natural  and  reasonable  consequences  of  the  violation  are  to  increase 
the  risk;  a  violation  of  law,  whether  the  law  is  a  civil  or  a  criminal 
one,  does  not  avoid  the  policy  if  the  natural  and  reasonable  conse- 
quence of  the  act  does  not  increase  the  risk. 

Whether  the  violation  of  law  was  the  proximate  cause  of  death, 
and  whether  it  was  an  act  increasing  the  risk,  must  in  general  be 
determined  from  the  facts  of  the  particular  case.  There  must  in 
all  cases,  whether  the  law  violated  be  a  criminal  or  a  civil  one,  be 
some  causative  connection  between  the  act  which  constituted  the 
violation  of  law,  and  the  death  of  the  assured.  A  man  engaged 
in  uttering  counterfeit  money  might  meet  his  death  while  so  en- 
gaged, and  yet  there  might  be  circumstances  which  would  destroy 
the  causal  connection  between  the  death  and  the  violation  of  law, 
and  in  such  a  case  it  is  clear  that  a  company  would  not 
be  relieved  from  liability.  On  the  other  hand,  an  assured 
might  bring  on  his  death  while  engaged  in  the  violation  of 
a  civil  law,  as  for  instance,  in  the  case  of  an  attempt  to  force  an 
entrance  into  a  man's  house  for  the  purpose  of  arresting  him  on 
civil  process.     Another  illustration  may  be  found  in  the  case  of  a 
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iftilway  engineer  who  in  violation  of  law  neglects  to  sound  signals 
and  brings  on  a  collision  in  which  he  perishes,  and  a  hundred  ex- 
amples are  supplied  in  cases  of  collisions  at  sea  or  on  navigable 
streams,  brought  about  by  a  violation  of  maritime  laws.  It  would 
not  be  difficult  to  multiply  examples  proving  that  the  rule  must  be 
that  the  known  violation  of  a  positive  law  relieves  the  company 
where  the  act  constituting  the  violation  is  the  proximate  cause  of 
death,  whether  the  positive  law  violated  be  a  civil  or  a  criminal 
one. 

The  act  of  the  assured  in  this  case  was  the  proximate  cause  of 
his  death  within  the  meaning  of  the  law.  A  man  who  makes  a 
violent  assault  upon  a  woman  puts  his  own  person  in  danger,  for  a 
father,  a  husband,  or  a  child  may  interfere  to  protect  the  assailed 
woman,  and  may  overcome  the  assailant  by  force.  Strangers  not 
only  may  interfere  to  protect  the  person  violently  assaulted,  but 
are  in  shrict  law  under  a  duty  to  interfere.  The  natural  result  of 
such  an  iUegal  act  as  that  of  the  assured  therefore  was  to  bring  his 
person  into  danger,  and  as  death  resulted  his  own  act  was  the  prox- 
imate cause.  It  may  well  be  doubted  whether  an  assured  who  vio- 
lently assaults  another  does  not  cause  a  forfeiture,  even  though  the 
rescuer  uses  excessive  force;  but  that  point  we  need  not  decide,  for 
the  interference  in  this  instance  was  a  lawful  one.  While  the  un- 
lawful act  of  the  assured  must  tend  in  the  natural  line  of  causation 
to  his  death,  in  order  to  work  a  forfeiture,  it  is  not  necessary  that 
the  act  should  be  the  direct  cause,  nor  that  the  precise  conse- 
quences which  actually  followed  could  have  been  foreseen.  It  is 
enough  if  the  act  is  unlawful  in  itself,  and  the  consequences  flow- 
ing from  it  are  such  as  might  have  been  reasonably  expected  to 
happen,  for  in  such  a  case  the  ultimate  result  is  traced  back  to  the 
original  proximate  cause.  Terra  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind.  846;  Oinciimaii^  etc.,  R.  Co.  v.  Eaton,  94  id,  474;  Dunlap  v. 
Wagner,  85  id.  529;  s.  0.,  44  Am.  Bep.  42;  Binford  v.  Johnston, 
82  Ind.  426;  8.  c,  42  Am.  Bep.  508;  Billman  v.  Indianapolis,  etc., 
R.  Co^  76  Ind.  166;  s.  c,  40  Am.  Bep.  230.  In  the  case  of  Cluff 
V.  MiUuail,  etc.,  Co.,  supra,  the  decision  was  that  where  the  assured 
made  an  assault  upon  another,  and  the  person  assaulted  killed  him, 
the  policy  was  forfeited.  The  same  general  doctrine  was  main- 
tained in  Bradley  v.  Mutual,  etc.,  Ins.  Co.,  supra,  but  it  was  held 
that  where  there  was  any  conflict  of  evidence,  the  question  of 
whether  the  death  was  the  natural  result  of  the  wrongful  act  must 
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be  left  to  the  jury.  In  the  case  of  Insurance  Co.  v.  Seaver,  19 
Wall.  53I9  the  assured  was  driving  in  a  race,  a  collision  took  pIaoe« 
he  leaped  from  his  sulky  and  was  killed,  and  the  court  held  that 
death  was  proximately  caused  by  the  unlawful  act  of  racing.  The 
subject  received  consideration  in  Milter  v.  Mutual  Benefit  Ine.  CSx, 
34  Iowa,  222,  where  the  assured,  while  suffering  from  a  fit  of  de- 
lirium tremens,  escaped  from  his  keepers,  ran  out  into  the  street 
in  very  inclement  weather,  and  by  the  exposure  brought  on  another 
form  of  disease  which  was  the  immediate  cause  of  death.  The 
court  held  that  the  proximate  cause  of  death  was  the  excessive  use 
of  intoxicating  liquor.  But  there  is  really  no  reason  for  endeavoring 
to  find  insurance  cases,  for  the  fundamental  principle  must  be  the 
same  whether  the  contract  is  one  of  insurance  or  an  ordinary  com- 
mercial agreement.  The  fundamental  principle  is  as  old  as  the 
'^  Squib  case "  on  the  civil  side  of  the  common  law,  and  on  the 
criminal  side  as  old  at  least  as  the  time  of  Sir  Matthew  Hale.  1 
Hale  P.  0.  428;  1  Hawk.  P.  0.  93;  KMey  v.  State,  53  Ind.  311; 
Harvey  v.  StaUy  40  id.  516;  Terre  Haute,  etc.,  R,  Co.  v.  Buck,  96 
id.  346,  350. 

Courts  cannot  be  ignorant  of  the  nature  of  men,  and  must  at- 
tribute to  them  the  ordinary  passions  and  weaknesses  inherent  in 
human  nature.  It  has  been  expressly  adjudged  that  courts  may 
presume  that  domestic  animals  will  act  in  conformity  to  their 
usual  propensities  and  habits,  and  surely  there  is  stronger  reason 
for  extending  this  principle  to  beings  of  intelligence,  reason  and 
affections.  Whart.  Neg.,  §§  100,  107;  BiUman  v.  Indianapolis^ 
etc.,  R.  Co.,  supra.  It  has  indeed  been  laid  down  by  respectable 
authority  that  notice  will  be  taken  of  the  habits  of  men  acting  in 
masses,  and  if  this  be  true,  it  must  also  be  true  that  notioe 
will  be  taken  of  what  an  ordinary  man  would  likely  do  under 
a  known  state  of  affairs.  Whart.  Neg.,  §  108.  These  consid- 
erations lead  to  the  conclusion  that  a  man  who  beats  and  maltreats 
another's  wife  may  reasonably  expect  the  husband  to  defend  her 
without  being  careful  to  select  the  means  of  defense  or  to  nicely 
weigh  the  degree  of  force.  To  expect  a  husband  to  act  coolly  and 
with  careful  circumspection  in  such  a  case  is  to  expect  an  unreasona- 
ble thing.  The  probability  is  that  the  husband  will  in  such  a  caae 
use  force,  and  this  makes  it  probable  that  the  one  who  assaults  the 
wife  will  encounter  force  at  the  hands  of  the  husband,  and  what  is 
probable  is,  in  legal  contemplation,  to  be  expected.     BiUman  t. 
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Indianapolis,  eic^  R,  Co.,  supra,  and  authorities  cited.  If  there- 
fore an  assured  does  assault  another's  wif e^  he  does  an  unlawful 
thing  which  he  must  expect  will  bring  upon  him  yiolence  from  the 
husband,  and  if  this  force  leads  to  deaths  then  the  proximate  cause 
of  death  is  the  unlawful  act  which  provoked  the  use  of  violence. 

The  violation  must  be  a  known  one.  and  we  are  inclined  to  think 
that  the  law  violated  must  be  a  known  one,  that  is^  must  be  one  of 
which  the  violator  has,  or  should  have^  actual  knowledge.  But 
there  are  many  things  of  which  no  man  can  be  ignoitEuit,  and 
among  the  things  of  which  no  one  can  be  ignorant  is,  that  it  is 
against  the  law  to  commit  murder,  to  steal,  or  to  violently  beat 
another.  We  cannot  doubt  that  the  beating  of  Mrs.  Bloom  was  an 
act  known  by  the  assured  to  be  a  violation  of  law. 

The  fact  that  the  assured  was  intoxicated  when  he  committed 
the  assault  and  battery  upon  his  brother's  wife  does  not  change  the 
law.  Drunkenness  is  no  excuse  for  crime.  Ghodwin  v.  SicUe,  96 
Ind.  550,  and  authorities  cited.  A  man  who  voluntarily  makes 
himself  drunk  is  in  a  measure  responsible  for  his  own  irresponsibility. 
But  waiving  this  consideration,  the  degree  of  intoxication  does 
not  appear  to  have  affected  the  mental  capacity  of  the  assured,  and 
the  presumption  here  \b,  as  in  aU  cases,  that  the  mental  condition 
was  a  normal  one. 

There  is  no  force  in  the  proposition  that  the  assured  did  not  lose 
his  life  in  a  known  violation  of  law,  but  in  consequence  of  the  vio- 
lation. The  cause  of  the  cause  is  in  law  sufficient,  and  the  cause 
of  the  cause  of  death  was  the  blow  given  while  the  assured  was  in 
the  act  of  violating  the  law,  and  it  is  not  material  whether  death 
did  or  did  not  immediately  ensue.  Tsrre  Haute,  etc.,  R.  Co.  v. 
Buck,  supra. 

What  we  have  said  disposes  of  all  the  questions  in  the  case,  and 
it  is  not  necessary  to  examine  the  special  finding. 

Judgment  affirmed. 
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HiBBITB  Y.  JaOK. 

(VTIiid.tlOL) 

WBi^  rubrmhU  of  mamiag^, 

A  deriae  to  thetoBtaior's  wife  **  so  long  as  she  shall  rsmain  mj  widow  "  is  not 

in  restraint  of  marriage.* 

ACTION  to  quiet  title.    The  opinion  states  the  faets.    The 
defendant  had  judgment  below. 

J.  &  Buckles  and  J.  W.  Byan,  for  appellant 

0.  T.  Boaz,  W.  W.  Herod  and  R  Winter,  for  appellees. 

NiBLACKy  J.  In  his  life-time  and  at  the  time  of  his  death,  as 
hereinafter  stated,  John  Jack  was,  in  addition  to  a  considerable 
amount  of  other  property  both  real  and  personal,  the  owner  of  one 
undivided  third  part  of  a  tract  of  land  in  Delaware  county,  esti- 
mated to  contain  sixty-five  acres,  upon  which  a  flouring  mill  and 
its  appurtenances  were  situate. 

On  the  27th  day  of  September,  1859,  the  said  Jack  executed  and 
published  his  last  will  and  testament,  which  contained,  amongst 
others,  the  following  provision: 

''I  hereby  give,  devise  and  bequeath  to  my  beloved  wife,  so  long 
as  she  shaU  remain  my  widow,  all  of  my  goods,  chattels,  rights, 
credits,  moneys  and  effects,  of  every  kind  and  character  whatever, 
and  all  of  my  right,  claim  and  interest  of,  in  and  to  any  and  all 
real  estate,  wherever  situated,  of  which  I  am  or  may  be  at  any 
time  seised  or  possessed,  which  may  remain  after  payment  of  aU 
my  just  debts." 

Early  in  the  month  of  October  then  next  ensuing  Jack  died, 
leaving  his  will  so  executed  and  published  in  full  force,  and  Susan 
Jack,  as  his  widow,  and  Emily  E.  Jack,  since  intermarried  with 
Edward  H.  Valentine,  Martha  M.  Jack,  since  intermarried  with 
William  L.  Little,  Parmelia  B.  Gilbert,  Mary  E.  Wood  and  Flor- 
ence T.  Jack,  since  intermarried  with  James  E.  Howe,  as  his  only 
children  surviving  him. 

*SeeOr<Mtfordy.Th4mp9(m{dl  Ind.  366),  46  Am.  Bep.  098;  BoKiol;  v.  Btedat 
(59  Md.  881),  48  Am.  Bep.  548;  SUlkM  v.  Knapper  (69  Ind.  568),  85  Am.  Bep. 
340. 
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The  will  was  in  a  few  days  thereafter  duly  admitted  to  probate^ 
and  the  widow  elected  to  take  nnder  that  instrnment  instead  of 
under  the  statute. 

The  widow  also  went  immediately  into  the  possession  of  her  late 
husband's  one  undivided  third  part  of  the  mill  and  its  appurte- 
nances under  the  will^  and  so  continued  until  the  16th  day  of  July, 
1874,  when  she  sold^  and  by  warranty  deed  conveyed  said  undi- 
vided third  part  of  the  mill  tract  of  land^  with  the  appurtenances, 
to  Wallace  Hibbits,  the  appellant  herein,  for  the  sum  of  $9,000. 
The  sale  and  conveyance  were  made  as  above  upon  the  theory  that 
the  devise  of  the  real  estate,  herein  above  set  out,  was  in  restraint 
of  marriage,  and  consequently  void,  and  that  it  had,  in  legal  effect, 
been  so  held  in  the  case  of  Spwrgeon  v.  ScheibU,  43  Ind.  216,  which 
had  then  but  recently  been  decided,  and  that  in  consequence  she, 
as  widow,  was  the  owner  in  fee  simple  of  the  real  estate  devised  to 
her  by  the  wilL 

Hibbits  went  into  possession  of  the  property  thus  sold  and  con- 
veyed to  him,,  claiming  to  be  the  owner  in  fee  simple,  and  so 
lemains  in  possession,  having  in  the  meantime  made  valuable  im- 
provements thereon.  The  widow  still  survives  and  has  never 
remarried. 

This  was  a  suit  by  Hibbits  against  the  widow  and  children  of 
John  Jack,  and  the  surviving  husbands  of  such  children,  to  quiet 
his  title  to  the  mill  property  so  purchased  by  him,  alleging  that 
the  defendants,  other  than  the  widow,  claim  to  be  the  owners  in 
fee  simple  of  such  property,  and  that  they  will  be  entitled  to  suc- 
ceed to,  and  to  enter  into  the  possession  of  the  same  after  the 
death  of  the  said  widow,  thus  casting  a  cloud  upon  his  title. 

It  is  unnecessary  that  we  shall  notice  all  the  pleadings  and  the  pro- 
ceedings upon  eacli  particular  pleading.  It  ii  sufficient  to  state 
that  the  defendants,  other  than  the  widow,  filed  a  cross  complaint, 
substantially  repeating  the  historical  facts  of  the  case  contained  in 
the  complaint,  alleging  that  the  claim  of  Hibbits  was  a  cloud  upon 
their  title,  demandmg  that  their  title  be  quieted,  and  making  Hib- 
bits and  the  widow  defendants  to  the  cross  complaint.  Hibbits, 
answering  the  cross  complaint,  averred  that  at  the  time  he  pur- 
chased the  interest  in  the  mill  property  in  controversy,  it  had  been 
held  by  this  court  that  devises  to  the  widow  of  a  testator,  pre- 
cisely similar  to  the  one  involved  in  this  case,  conferred  an  estate 
in  fee  simple  upon  the  devisee,  and  that  this  construction  of  such 
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devi068  bad  been  adopts  by  all  the  courts  and  aooepted  and  acted 
upon  by  all  the  citizencrof  this  State;  that  it  was  consequently 
understood  and  believed  by  him  that  Susan  Jaclc,  the  widow,  waa 
seised  in  fee  simple  of  the  real  estate  devised  to  her  by  her  hus- 
band, and  that  the  plaintiffs,  in  the  cross  complaint,  acquiesced  in 
tb^t  construction  of  their  ancestor's  wilL  Wherefore  it  was  claimed 
that  the  plaintifb,  in  the  cross  complaint,  were  estopped  from 
asserting  any  claim  of  title  to  the  property  in  dispute. 

The  Circuit  Court  sustained  a  demurrer  to  this  answer,  and  the 
appellant  declining  to  plead  further,  final  judgment  was  rendered 
a^inst  him  upon  the  cross  complaint. 
•  This  and  other  rulings  upon  the  pleadings  present  the  Questions: 
fkrst.  What  estate  did  Susan  Jack  take  under  her  late  husband's 
will?  Secotid.  If  only  an  estate  during  widowhood,  then  were  her 
ciEy^defendants  below  estopped  from  asserting  any  claim  of  title  to 
the  property  conveyed  by  her  to  the  appellant? 

The  last  clause  of  section  2  of  the  act  concerning  wills  approTed 
May  31,  1852  (2  IL  S.  1876,  p.  571),  which  has  ever  since  been 
in  force  (IL  S.  1881,  §  2567),  re^tds  as  follows:  ''A  devise  or 
bequest  to  a  wife,  with  a  condition  in  restraint  of  marriage,  shall 
stand,  but  the  condition  shall  be  void.'' 

Counsel  for  the  appellant,  with  much  ingenuity,  as  well  aa 
elaboration  and  ability,  argue  that  the  devise  of  real  estate  to  Susan 
Jack,  now  before  us,  was  in  its  very  nature,  and  in  its  practical 
effect  continues  to  be,  a  restraint  upon  marriage,  notwithstanding 
some  decisions  of  this  court  in  analogous  cases  seemingly  to  the 
contrary,  and  the  conclusion  reached  in  the  case  of  Spurgeon  y. 
Scheiblej  9upra,  affords  a  precedent  which  ought  to  be  followed,, 
ahd  which  in  any  event  must  be  considered  as  having  entered  into 
and  become  a  part  of  the  law  of  this  case. 
'  Whether  the  terms  used  in  a  devise  or  bequest  ought  to  be  con- 
sidered words  of  limitation  only,  or  really  words  of  condition 
Within  the  meaning  usually  attached  to  that  phrase,  constitutes 
often  a  very  difficult  question  for  decision.  For  that  reason  many 
of  the  cases  intended  to  illustrate  the  difference  between  words  of 
limitation  on  the  one  hand,  and  words  of  condition  on  the  other, 
are. obscure,  and  sometimes  apparently  capricious  and  arbitrary. 
This  results  from  the  ever  varying  phraseology  employed  in  making^ 
devises  and  bequests.  But  when  questions  involving  that  differ- 
ence arise,  the  courts  must  decide  them  ad  best  they  can,  having 
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reference  to  established  precedents  and  the  fair  meaning  of  the 
words  to  be  construed,  when  taken  in  connection  with  the  other 
parts  of  the  will.  Ajb  illustrative  of  the  difference  in  question,  Sir 
William  Blackstone  states  the  rule  to  be  as  follows:  '^If  an  estate 
be  granted  to  a  woman  during  her  widowhood,  or  to  a  man  until 
he  be  promoted  to  a  benefice;  in  these,  and  similar  cases,  whenever 
the  contingency  happens,  when  the  widow  marries,  or  when  the 
grantee  obtain  a  benefice,  the  respective  estates  are  absolutely  de- 
termined and  gone."  2  BL  Com.  121.  And  continuing  at  another 
place,  says:  '^  A  distinction  is  however  made  between  a  condition 
in  deed  and  a  limitation,  which  Littleton  denominates  also  a  con- 
dition in  law.  For  when  an  estate  is  so  expressly  confined  and 
limited  by  the  words  of  its  creation,  that  it  cannot  endure  for  any 
longer  time  than  till  the  contingency  happens  upon  which  the 
estate  is  to  fail,  this  is  denominated  a  limitation;  as  when  land  is 
granted  to  a  man  so  long  as  he  is  parson  of  Dale,  or  while  he  con- 
tinues unmarried,  or  until  out  of  the  rents  and  profits  he  shall 
have  made  500/,  and  the  like.  In  such  case  the  estate  determines 
as  soon  as  the  contingency  happens  (when  he  ceases  to  be  parson, 
marries  a  wife,  or  has  received  the  500/),  and  the  next  subsequent 
estate  which  depends  upon  such  determination,  becomes  immedi- 
ately vested,  without  any  act  to  be  done  by  him  who  is  next  in  ex- 
pectancy. But  when  an  estate  is  strictly  speaking  upon  condition 
in  deed  (as  if  granted  expressly  upon  condition  to  be  void  upon  the 
payment  of  40/  by  the  grantor,  or  so  that  the  grantee  continues 
unmarried,  or  provided  he  goes  to  York,  etc.),  the  law  permits  it 
to  endure  beyond  the  time  when  such  contingency  happens,  unless 
the  grantor  or  his  heirs  or  assigns  take  advantage  of  the  breach  of 
the  condition,  and  make  either  an  entry  or  a  claim  in  order  to 
avoid  the  estate."    2  Bl.  Com.  155. 

In  2  Bouvier's  Institutes,  p.  272,  section  1811,  the  same  distinc- 
tion is  thus  illustrated:  ''There  is  a  marked  difference  between  a 
condition  and  limitation,  which  should  be  remembered.  A  condi- 
tion is  a  provision  respecting  a  future  and  uncertain  eveiit,  on  the 
existence  or  non-existence  of  which  is  made  to  depend,  either  the 
accomplishment,  the  modification  or  the  rescission  of  a  contract  or 
testamentary  disposition.  In  such  case  the  estate  or  thing  is 
granted  or  given  absolutely,  without  limitation,  but  the  title  to  it 
is  subject  to  be  divested  by  the  happening  or  not  happening  of  an 
uncertain  event.  For  example  a  man  may  give  an  estate  to  his 
V0L.XLIX  — 61 
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wife  provided  she  shall  continue  to  reside  on  it;  or  he  may  give  it 
to  her  upon  condition  that  she  shall  not  marry. 

^'  The  first  of  these  conditions  is  lawful,  and  if  she  remove  from  the 
premises  she  may  forfeit  the  estate;  but  the  last  being  in  restraint  of 
marriage  is  void,  and  the  wife  shaU  take  the  estate  unconditionally. 

*'  When,  on  the  contrary,  the  thing  or  estate  is  granted  or  giien 
until  an  event  shall  have  arrived,  and  not  generally,  with  a  liabil- 
ity to  be  defeated  by  the  happening  of  the  event,  the  estate  is  said 
to  be  given  or  granted  subject  to  a  limitation;  as  if  the  estate  is 
given  while,  or  as  long  as  a  woman  shall  remain  a  widow,  or  until 
she  shall  marry,  the  estate  being  given  to  her  only  during  the  time 
of  her  widowhood  and  no  longer,  it  determines  by  her  marriage, 
and  all  her  right  to  it  is  gone." 

In  2  Wash.  Beal  Prop.  (4th  ed.),  p.  25,  §28,  it  is  said:  ''The  only 
general  rule,  perhaps,  in  determining  whether  words  are  words  of 
condition  or  of  limitation,  is  that  where  they  circumscribe  the  con- 
tinuance of  the  estate,  and  mark  the  period  which  is  to  determine 
it,  they  are  words  of  limitation;  when  they  render  the  estate  liable 
to  be  defeated,  in  case  the  event  expressed  should  arise  before  tbe 
determination  of  the  estate,  they  are  words  of  condition." 

Tiedeman  on  Beal  Phroperty,  at  section  281,  says:  ''An  estate 
upon  limitation  is  one  which  is  made  to  determine  absolutely  upon 
the  happening  of  some  future  event  as  an  estate  to  A«,  so  long  as 
Bhe  remained  a  widow.  The  technical  words,  generally  used  to 
•create  a  limitation,  are  conjunctions  relating  to  time,  such  as  dar- 
ing, while,  so  long  as,  until,  etc." 

In  2  Jarm.  WiUs,  566,  the  rule  concerning  limitations  is 
^hus  stated:  "  But  a  bequest  during  celibacy  is  good;  for  the  pur- 
pose of  intermediate  maintenance  will  not  be  interpreted  malici- 
ously to  a  charge  of  restraining  marriage.  This  is  not  a  subtlety 
of  our  law  only;  the  civil  law  made  the  same  distinction.  And  no 
gift  over  is  required  to  make  the  restriction  in  this  form  effectual'* 

The  item  of  the  will  of  Harmon,  particularly  considered  by  thifl 
court  in  the  case  of  Harmon  v.  Brown,  58  Ind.  207,  to  which  fre- 
quent reference  has  been  made  by  counsel  on  both  sides,  was  in  tbe 
following  words: 

"  First,  I  give  and  bequeath  unto  my  beloved  wife,  Penina,  dur- 
ing her  widowhood,  all  my  real  and  personal  estate,  to  be  held 
and  freely  possessed  and  enjoyed  during  her  widowhood." 

The  widow,  some  years  after  the  death  of  the  testator,  inter- 
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married  with  one  Brown,  and  the  court  below  in  that  case  held  in 
effect  that  the  item  of  the  will  set  oat  Contained  words  of  condition 
in  restraint  of  marriage,  and  gave  judgment  accordingly.  This 
conrt  reversed  the  judgment,  holding  that  the  words  used  in  the 
item  were  words  of  limitation,  and  not  of  condition,  and  expressly 
overmled  the  case  of  Spurgeon  v.  ScAeible,  aupray  to  which  refer- 
ence has  been  made  in  so  far  as  it  seemingly  recognized  or  estab- 
lished a  diffeitent  rule  Of  construction.  This  dase  of  Harmon  v. 
Brawn,  supra,  has  either  been  cited  approvingly  or  expressly  fol- 
lowed by  this  court  in  the  cases  of  Goon  v.  Bean,  69  Ind.  474;  StUlwett 
V.  Knapper,ii,  558;  8.  c,  35  Am.  Rep.  240;  Broton  v.  Harmon,  73 
Ind.  412;  Tate  v.  McLain,  74  id.  493;  (/Harrow  v.  Whitney,  85  id.  140. 

The  case  of  Hartnon  v.  Brown,  supra,  followed  the  constmotion 
inferentially  approved  in  the  much  older  case  of  Rumsey  v.  Dur- 
ham,  5  Ind.  71,  to  which  no  reference  is  made  in  Spurgeon  v. 
ScheibU,  supra,  and  was,  as  it  still  is,  supported  by  the  prevailing, 
and  as  it  seems  to  us  unquestionable  weight  of  authority.  Coppage 
V.  Alexander n  2  B.  Monr.  313;  38  Am.  Dec.  153  ;  Vance  v.  Camp- 
JmU,  IDana,  23^;  Bodgersy.  Badgers,  7  Watts,  15;  Dayqlr.  Smiih^ 
28  Oa.  262;  Pringle  v.  Dunhley,  14  S.  k  M.  16;  53  Anu  Dec.  110; 
Hawkins  v.  Skeggs,  10  Huinph.  30;  Chapin  v.  Marvin,  12  Wend. 
538;  Beekman  v.  Hudson,  20  id.  53. 

In  the  case  of  Cf  Harrow  v.  Whitney,  supra,  this  court  held  that 
where  a  husband  dies,  leaving  a  wife  and  two  children  surviving 
him,  having  first  devised  his  land  to  his  wife  during  widowhood, 
and  she  elects  to  accept  the  provision  made  for  her  by  the  will,  her 
estate  is  limited  in  duration  to  the  period  of  her  widowhood,  and 
that  a  purchaser,  through  a  mortgage  executed  by  the  widow  after 
a  subsequent  marriage,  acquires  no  title  to  any  part  of  the  land. 
To  that  doctrine  this  court,  as  has  been  seen,  is  committed  by  a 
series  of  cases,  and  in  the  light  of  the  authorities  herein  cited,  and 
of  others  to  which  our  attention  has  been  called,  from  that  doc- 
trine we  ought  not  to  and  hence  cannot  now  recede. 

Our  conclusion  therefore  necessarily  is  that  the  words  used  in  the 
devise  before  us  in  this  case  were  words  of  limitation  merely,  and 
not  of  condition  in  restraint  of  marriage,  and  that  in  consequence 
the  estate  which  Susan  Jack  took  in  the  lands  devised  to  her  will 
not  extend  beyond  the  expiration  of  her  term  of  widowhood. 

[Omitting  a  minor  consideration.] 

The  judgment  is  affirmed,  with  costs.  Judgment  affirmed. 
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fm  an  ordinuy  case  it  is  error  to  instmct  the  Jxaj  that  expert  medical  testi- 
mon7  should  he  received  and  weighed  with  caation. 

ACTION  for  personal  injury  by  negligence.     The  plaintiff  had 
judgment  below.     The  opinion  states  the  point. 

A.  A.  Hurdy  Robert  Dunlap,  W.  O.  Campbell  and  Oeo.  W.  Me- 
Orary,  for  plaintiff  in  error. 

Case  di  Curtis,  for  defendant  in  error. 

VALENTnniy  J.  This  was  an  action  brought  by  John  Thai 
against  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  to 
recover  damages  for  injuries  alleged  to  have  been  caused  through 
the  negligence  of  the  agents  and  servants  of  the  defendaut  in 
operating  its  railroad.  The  alleged  injuries  occurred  about  Decem- 
ber 15,  1881,  and  were  principally  to  the  plaintiff's  eyes,  and  were 
alleged  to  hare  been  caused  by  the  defendant's  agents  and  senrants 
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throwing  hot  water  or  steam  into  the  plaintiff's  face  and  eyes  from 
an  engine  belonging  to  the  defendant.  The  case  was  tried  before 
the  court  and  a  jury,  and  the  jury  rendered  a  general  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant,  assessed  the  plaint- 
iff's damages  at  $2,0009  and  also  made  numeroas  special  findings  in 
the  case.  The  defendant  moved  for  judgment  upon  the  special 
findings,  and  also  filed  a  motion  to  set  aside  the  verdict  and  find- 
ings, and  for  a  new  trial;  which  motions  were  overruled  by  the 
court,  and  judgment  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $2,000  and  costs.  To  reverse  this  judgment  the 
defendant  now  prosecutes  a  petition  in  error  in  this  court 

The  first  point  made  in  this  case  is  that  the  evidence  is  not  suffi- 
cient to  sustain  any  judgment  or  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  therefore  that  the  judgment  of  the 
conrt  below  should  be  reversed. 

[Omitting  this.] 

But  a  still  more  serious  question  arises.  Was  not  the  jury  mis- 
led by  a  certain  instruction  of  the  court  below  and  being  so  misled, 
did  they  not  award  the  plaintiff  excessive  damages  ?  The  instruc- 
tion reads  as  follows: 

^'  Ninth.  There  has  been  some  evidence  in  the  case  known  as 
'  ez]>ert  testimony.'  In  respect  to  such  testimony  I  instruct  you 
that  its  value  depends  upon  the  learning  and  skill  of  the  expert 
witness,  and  on  the  nature  of  the  subject  of  investigation.  The 
valne  of  such  testimony  varies  with  the  circumstances  of  each  case^ 
and  of  these  circumstances  the  jury  must  be  the  judges;  and  you 
mnst  determine  whether  great  or  little  weight  is  to  be  accorded  to 
it.  But  in  all  cases  such  testimony  should  be  received  and  weighed 
with  caution.'' 

The  defendant  excepted  to  this  instruction,  but  really  complains 
of  only  the  last  sentence  thereof,  to-wit:  **  But  in  all  cases,  such 
testimony  (that  of  experts)  should  be  received  and  weighed  with 
oaation."  Counsel  for  the  defendant  ask:  *'  Why  should  the  testi- 
aioiiy  of  experts  in  all  cases  be  received  and  weighed  with  caution? 
Is  there  such  a  probability  of  mistake  in  science  that  opinions  based 
apon  facts  are  to  be  received  with  caution  ?"  We  think  this  ques- 
iion  is  pertinent  in  the  present  case  for  the  reason  that  the  defend- 
ant based  its  whole  defense  almost  entirely  upon  the  testimony  of 
medical  experts;  and  these  medical  experts  were  not  ignorant  men 
brought  in  merely  by  the  defendant  itself  to  testify  as  partisans  in 
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its  defense  or  to  proTO  its  case,  bat  they  were  educated  physicians 
and  surgeons  of  long  experience,  eminent  in  their  profession,  aud 
one  of  them  was  not  only  a  physician  and  surgeon  but  was  also  an 
oculist  who  had  made  diseases  of  the  eye  a  specialty  for  several 
years,  and  they  were  all  appointed  by  the  court  itself  to  make  a 
professional  examination  of  the  plaintiff's  eyes,  because  of  their 
skill  and  competency  m  such  matters.  They  made  the  examina- 
tion and  testified  in  the  case,  stating  what  they  saw  and  obsenred, 
with  their  opinions  and  conclusions;  and  this  is  a  portion  of  the 
** expert  testimony"  which  the  court  below  instructed  the  jury 
"  should  be  received  and  weighed  with  caution." 

If  the  testimony  of  these  witnesses  is  to  be  relied  on,  the  plaint- 
iff should  not  have  recovered  any  very  large  amount  of  damages; 
indeed  he  should  have  recovered  but  very  little  more  than  nominal 
damages.  These  witnesses  testified  that  the  plaintiff^s  blindness 
could  not  have  been  caused  by  water  and  steam  as  he  claims  that  it 
was,  but  that  it  was  caused  by  many  years  of  disease  of  the  eyes, 
by  inflammation,  granulation,  irritation  and  consequent  opacity  of 
the  cornea.  The  plaintiff  testified  that  his  eyes  and  face  were 
burned  and  scalded  by  hot  water  and  steam,  but  the  expert  wit- 
nesses testified  that  this  could  not  be  true,  for  the  reason  that 
there  are  no  evidences  of  any  loss  or  destruction  of  tissue;  that  the 
effect  of  burning  or  scalding  is  immediate,  while  it  is  shown  by  the 
evidence  in  this  case  that  the  plaintiff  continued  to  work,  or  try  to 
work  as  a  section  hand  for  two  days  after  the  water  was  thrown  in 
his  eyes,  that  water  if  not  hot  enough  to  burn  or  scald  could  not 
produce  blindness  such  as  the  plaintiff  is  afSicted  with,  and  that 
opacity  of  the  cornea,  without  destruction  of  the  tissues,  and  such, 
as  the  plaintiff  is  afflicted  with  cannot  be  produced  from  any  cause 
within  a  few  days,  or  a  few  weeks,  or  a  few  months,  or  even  within 
the  longest  period  of  time  within  which  the  plaintiff  claims  that  he 
became  blind,  or  nearly  blind,  after  the  water  was  thrown  in  his 
face  and  eyes,  but  can  be  produced  only  by  disease  for  years. 

As  before  stated,  the  plaintiff  was  partially  blind  before  this 
water  was  thrown  in  his  eyes;  and  he  is  not  totally  blind  yet;  but 
he  cannot  see  as  well  now  as  he  could  before  the  water  was  thrown 
into  his  eyes. 

This  case  has  been  twice  before  a  jury,  and  this  is  the  second 
time  that  it  has  been  to  this  court.  A.^T,  dk  S.  F.  R.  Co.  Y.  Tkul^ 
29  Eans.  465.     On  the  first  trial  the  jury  found  the  plaintiff's 
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damages  to  be  1400,  while  on  the  second  and  last  trials  the  jury 
found  the  plaintifF's  damages  to  be  $2,000,  as  before  stated.  Evi- 
dently the  jury  paid  but  very  little  attention  to  the  expert  testi- 
mony of  the  physicians  and  surgeons  appointed  by  the  court,  and 
who  testified  in  this  case;  and  their  reason  for  so  doing  may  have 
been  the  aboye-quoted  instruction  given  to  them  by  the  court.  We 
think  that  such  testimony  should  have  been  given  due  and  proper 
weight,  and  should  not  have  been  '^received  and  weighed  with 
caution.''  In  the  case  of  Carter  v.  Baker ^  1  Sawyer,  512,  the  pre- 
siding judge  laid  down  the  following  rule:  ''The  testimony  of  ex- 
perts is  to  be  considered  like  any  other  testimony;  is  to  be  tried  by 
the  same  tests  and  receive  just  as  much  weight  and  credit  as  the 
jury  may  deem  it  entitled  to  when  viewed  in  connection  with  all 
the  circumstances.*"  We  think  this  is  probably  as  good  a  ^general 
rule  as  any  that  could  be  adopted.  Mr.  Lawson,  in  his  work  on 
Expert  and  Opinion  Evidence,  p.  230,  states  the  rule  as  follows: 
''  The  testimony  of  experts  is  entitled  to  the  same  credit,  is  to  be 
tested  by  the  same  rules  as  are  applied  to  the  evidence  of  other 
witnesses,  and  should  have  weight  with  the  jury  according  to  their 
opportunities  and  qualifications;  but  it  is  not  conclusive." 

Mr.  Bogers,  in  his  work  on  Expert  Testimony,  p.  65,  §  42,  makes 
the  statement  that  ''  It  is  evident  that  the  value  of  expert  testimony 
depends  on  the  learning  and  skill  of  the  expert,  and  on  the  nature 
of  the  subject  of  investigation.  If  the  subject  of  inquiry  relates 
to  the  cause,  nature  or  efFect  of  disease  for  instance,  the  opinions 
of  eminent  or  learned  physicians  would  be  entitled  to  the  very 
highest  consideration." 

But  in  another  part  of  the  same  section  Mr.  Bogers  uses  the  very 
language,  with  the  addition  of  the  word  ''great"  which  the  court 
in  the  present  case  used  in  the  foregoing  instruction.  Mr.  Bogers 
says:  "  But  in  all  cases  the  testimony  of  experts  is  to  be  received 
and  weighed  with  great  caution."  This  language  just  quoted 
might  be  proper  in  some  cases,  but  it  certainly  cannot  be  proper  in 
all  cases,  and  it  cannot  be  proper  in  the  present  case.  We  think 
the  language  first  quoted  from  Mr.  Bogers'  work  on  Expert  Testi- 
mony is  correct.  The  opinions  of  eminent  and  learned  physicians 
and  sorgeons  and  oculists  are  entitled  to  great  consideration,  at 
least  wh^re  they  have  made  a  personal  examination  of  the  subject, 
as  in  the  present  case.  In  the  case  of  Anihony  y.  SUnson,  4  Eans^ 
221,  this  court  used  the  following  language:  "It  is  not  for  the 
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court  to  instruct  the  jury  as  to  what  part  of  the  testimony  before 
them  shall  control  their  yerdict;  but  the  jury  must  weigh  all 
the  testimony  before  them,  decide  as  to  its  credibility,  and  as 
to  the  weight  which  should  be  given  to  it  in  making  up  the  verdict 
The  testimony  of  experts,  or  professional  witnesses  is  often  very 
important,  and  justly  entitled  to  great  weight  in  a  cause;  but  it 
must  have  its  legitimate  influence  by  enlightening,  convincing  aAd 
governing  the  judgment  of  the  jury  and  must  be  of  such  a  char- 
acter as  to  outweigh  by  its  intrinsic  force  and  probability  all  con- 
flicting testimony.'' 

While  many  courts  speak  disparagingly  of  some  kinds  of  expert 
testimony  —  that  with  regard  to  handwriting,  for  instance — yet 
we  think  that  all  courts  hold  that  the  testimony  of  competent 
medical  experts  is  entitled  to  great  respect  and  consideration. 
Fannell  v.  Oommonwealth,  86  Penn.  St.  260;  JBggers  v.  Bggers,  57 
Ind.  461;  Oueno  v.  B$89oni,  63  id.  524;  JarrM  v.  JarreU,  11  W. 
Va.  584,  626;  Thomas  v.  ^aU,  40  Tex.  65;  Pitts  v.  StaU,  43  Miss. 
472,  480;  TempUton  v.  Peoph,  3  Hun,  357;  ChMcs  v.  StaiSy  31 
Oa.  424,  481;  Flynt  v.  Bodenhamer,  80  N.  G.  205;  GetchettY.  HiU, 
21  Minn.  471;  Wood  v.  Barker,  49  Mich.  295,  298;  Bogers  Ex- 
pert Testimony,  268,  269. 

See  also  with  reference  to  expert  testimony,  the  authorities  here- 
tofore cited,  and  Humphries  v.  tToAfWon,  20  Ind.  190;  Tinney  v. 
N.  J.  Steamboat  Co.,  12  Abb.  Pr.  N.  S.  1. 

There  are  many  cases  in  which  we  would  think  that  the  language 
Used  by  the  court  below  in  the  foregoing  instruction  would  not  be 
materially  erroneous;  for  in  many  cases  expert  testimony  founded 
inerely  upon  the  opinions  of  expert  witnesses  would  be  almost 
wholly  worthless.  We  have  all  seen  such  cases;  and  in  such  cases 
the  expert  testimony  should  of  course  '^  be  received  and  weighed 
with  caution; ''  but  the  weight  and  value  of  such  testimony  are 
questions  foi  the  jury;  and  it  is  not  for  the  court  to  determine  or 
to  instruct  the  jury  as  to  how  much  or  how  little  weight  should  be 
given  to  such  testimony.  In  the  present  case  we  think  the  expert 
testimony  of  the  physicians  and  surgeons  who  were  in  fact  ap- 
pointed by  the  court,  and  who  made  a  personal  and  professional 
examination  of  the  plaintiff's  eyes,  is  entitled  to  great  consideration 
and  that  the  court  below  erred  when  it  instructed  the  jury  that 
such  testimony  should  '^be  received  and  weighed  with  caution." 
Believing  that  the  foregoing  instruction  is  erroneous  and  that  it 
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may  have  misled  the  jury,  the  judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Seversed  and  renumded. 
All  the  justices  concurring. 


NOBRIS  v.    GOBKILL. 

<a0  Kana.  400.) 

Marriage — UabiHty  of  htubandfor  vif^%  tort. 

« 

A  husband  is  not  liable  for  slanderous  words  spoken  by  his  wife  without  his 

participation.* 

ACTION  for  slander.     The  opinion  states  the  point.     Defendant 
had  judgment  below. 

■ 

C\  W.  C.  Jones,  and  O.  J7.  Bently,  for  plaintifF  in  error. 
Stanby  A,  Watt,  for  defendants  in  error. 

HoBTOir,  G.  J.  The  question  presented  in  this  case  is,  whether 
the  husband  is  liable  for  the  slanderous  words  spoken  by  his  wife 
when  he  is  not  present  and  in  which  he  in  no  manner  participates. 
The  rule  of  the  common  law  makes  the  husband  liable  for  the  torts 
of  his  wife  committed  during  coverture.  The  reason  assigned  for 
this  liability  is,  that  the  husband  is  entitled  to  the  rents  and  profits 
of  the  wife's  real  estate  during  coverture,  and  to  the  absolute  do- 
minion over  her  personal  property  in  possession.  Another  ground 
of  this  liability  at  common  law,  sometimes  given,  is  that  the  wife, 
by  her  marriage,  is  entirely  deprived  of  the  use  and  disposal  of  her 
property  and  can  acquire  none  by  her  industry;  that  her  person, 
labor  and  earnings  belong  unqualifiedly  to  the  husband.  Reeves 
Dom.  Bel.  3;  Tyler  Inf.  and  Gov.,  §  233. 

Again,  the  husband  by  common  law  might  give  the  wife  moderate 
correction,  for  as  he  was  to  answer  for  her  misbehavior,  the 
law  thought  it  reasonable  to  intrust  him  with  this  power  of  re* 
straining  her  by  domestic  chastisement  in  the  same  moderation 
that  a  man  is  allowed  to  correct  his  apprentices  or  children,  for 

*See,  contra,  TaU  v.  GulberUon,  57  Barb.  9;  FUMgerald  v.  Qwmn,  88  Hun,  662. 
Vol.  X  LI  X  — 02 
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^hom  the  master  or  parent  is  also  liable  in  some  oases  to  answer. 
1  Bl.  Com.  (Wendell's  ed.)  444,  445. 

Under  the  provisions  of  our  statute,  the  reasons  assigned  for  the 
liability  of  the  husband  for  the  torts  of  his  wife  no  longer  hold 
good,  and  therefore  in  our  opinion,  under  the  changes  made  by  the 
statute,  the  liability  no  longer  exists.  It  is  a  part  of  the  common 
law  that  where  the  reason  of  the  rule  fails,  the  rule  fails  with  it 

At  common  law  the  husband  had  control  almost  absolute  oyer 
the  person  of  the  wife;  he  was  entitled,  as  the  result  of  theur 
marriage,  to  her  services,  and  consequently  to  her  earnings;  to  her 
goods  and  chattels;  had  the  right  to  reduce  her  choses  in  action  to 
possession  during  her  life;  could  collect  and  enjoy  the  rents  and 
profits  of  her  real  estate,  and  thus  had  dominion  over  her  property 
and  became  the  arbiter  of  her  future.  She  was  in  a  condition  of 
complete  dependence;  could  not  contract  in  her  own  name;  was 
bound  to  obey  him,  and  her  legal  existence  was  merged  in  that  of 
her  husband,  so  that  they  were  termed  and  regarded  as  one  person 
in  law.  Mariin ,Y.  Kobson,  65.111.  129;  s.  c,  16  Am.  Bep.  578. 
Tyler  Inf.  and  Gov.,  ch.  19,  §§  216-233. 

Under  the  statute,  ^^The  property,  real  and  personal,  which  any 
woman  in  this  State  may  own  at  the  time  of  her  marriage,  and  the 
rents,  issues,  profits  or  proceeds  thereof,  and  any  real,  personal  or 
mixed  property  which  shall  come  to  her  by  descent,  devise,  or  be- 
quest, or  the  gift  of  any  person  except  her  husband,  shall  remain 
her  sole  and  separate  property,  notwithstanding  her  marriage,  and 
not  be  subject  to  the  disposal  of  her  husband  or  liable  for  his  debts.  "^ 
Comp.  Laws  of  1879,  ch.  62,  §  1. 

^'  A  married  woman,  while  the  marriage  relation  subsists,  maj 
bargain,  sell  and  convey  her  real  and  personal  property,  and  enter 
into  any  contract  with  reference  to  the  same,  in  the  same  manner, 
to  the  same  extent  and  with  like  effect,  as  a  married  man  may  iick 
relation  to  his  real  and  personal  property.''    §  2  of  ch.  62,  supra, 

'^  Any  married  woman  may  cany  on  any  trade  or  business^  ^^^ 
perform  any  labor  or  services,  on  her  sole  and  separate  account; 
and  the  earnings  of  any  married  woman  from  het  trade,  basincB&i 
labor,  or  services,  shall  be  her  sole  and  separate  property,  and  tdxj 
be  used  and  invested  by  her  in  her  own  name.''    §  4  of  cb-  ^» 
supra. 

In  addition,  §  3  of  said  chapter  provides  that  a  woman  ^ooBjt 
while  married,  sue  and  be  sued  in  the  same  manner  as  if  she   '^^ 
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unmarried.  Therefore  it  is  not  true,  under  the  existing  statute, 
that  the  wife,  by  her  marriage,  is  deprived  of  the  use  and  disposal 
of  her  property;  nor  is  she  prohibited  from  acquiring  property 
by  her  own  industry.  It  is  not  true  under  the  statute,  that  the 
personal  property  of  the  wife  passes  to  the  husband;  nor  is  he  en- 
titled to  the  rents  and  profits  of  her  real  estate  during  coverture; 
nor  has  he  any  dominion  over  her  personal  property,  her  labor,  or 
her  earnings.  If  she  so  desires,  they  are  unqualifiedly  her  own, 
and  he  cannot  interfere  with  them. 

Again,  in  this  State,  the  common-law  power  of  correction  of  the 
wife  by  the  husband  is  no  longer  tolerated.  Under  the  common 
law,  the  married  woman's  legal  existence  was  almost  entirely  ignored. 
She  was  sunk  into  almost  absolute  nonentity,  and  rested  in  almost 
total  disability;  but  all  of  this  has  been  changed  by  the  statute,  and 
to-day  in  our  State,  ''  her  brain  and  hands  and  tongue  are  her  own, 
and  she  should  alone  be  responsible  for  slanders  uttered  by  herself.'' 
Martin  v.  Robson^  supra.  Our  conclusion  is  that  the  provisions  of 
our  statute  change  the  common-law  rule,  and  thereby  discharge  the 
husband  from  liability  for  the  torts  of  the  wife  committed  when  he 
is  not  present  and  with  which  he  has  no  connection.  In  this  State 
the  wife  stands  upon  an  equality,  in  all  respects,  with  the  husband. 
She  is  alone  responsible  for  her  contracts,  and  should  be  alone  re- 
sponsible for  her  words  and  her  acts. 

We  have  examined  the  various  authorities  conflicting  with  these 
views,  but  owing  to  the  provisions  of  our  statute  we  are  no:t  inclined 
to  follow  them,  and  therefore  think  it  unnecessary  to  refer  to  them. 

The  judgment  of  the  District  Gourt  will  be  affirmed. 

All  the  justices  concurring. 

JudgmmU  affirmed. 


HUHHBR  V.  LaHPRSAB. 
(tt  Kaas.  480.) 

Jitdgmmt  —  domettU  —  aeUonon, 

> 

An  aetfon  may  be  mainitained  on  a  valid  domestic  Judgment  before  the  time  to 

issne  exeeation  has  expired. 

ACTION  on  a  judgment.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 
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Hudson  d  TufUy  for  plaintiff  in  error. 
Martin  A  Orr^  for  defendant  in  error. 

HoBTON,  0.  J.  The  facts  in  this  case  are  as  follows:  On  June 
17y  1876,  the  Perpetual  Building  and  Saying  Association  recoTered 
in  the  District  Oourt  of  Atchison  county  a  judgment  against  John 
P.  and  Matilda  W.  Hummer  for  the  sum  of  (321.08,  bearing  in- 
terest at  nine  per  cent  per  annum.  June  6, 1881,  an  execution 
was  issued  upon  this  judgment,  which  was  returned  wholly  unsatis- 
fied as  to  the  Building  and  Saving  Association.  On  September  13, 
1882,  the  judgment  was  assigned  and  transferred  to  A.  H.  Lam- 
phear,  who  is  now  the  owner  thereof.  On  September  28,  1882,  an 
alias  execution  was  issued  upon  the  judgment,  directed  to  the  sheriff 
of  Jackson  couftty,  Kansas,  and  this  execution  was  also  returned 
unsatisfied.  On  November  24,  1883,  A.  H.  Lamphear  brought  his 
action  in  the  District  Oourt  of  Jackson  county  against  John  P.  and 
Matilda  W.  Hummer,  upon  the  judgment  in  favor  of  the  Building 
and  Saving  Association  of  June  17, 1876,  and  alleged  in  his  petition 
that  the  judgment  was  in  full  force  and  effect;  that  John  P.  and 
Matilda  W.  Hummer  had  no  personal  property  within  the  State  of 
Kansas  subject  to  execution,  nor  the  legal  title.to  any  lands  or  real 
estate  in  said  State,  subject  to  execution;  that  Matilda  W.  Hum- 
mer was  the  owner  of  an  equitable  interest  in  a  quarter-section  of 
land  lying  in  Jackson  county.  State  of  Kansas,  the  legal  title  to 
which  was  in  the  State  of  Kansas,  to  secure  the  sum  of  $676.30 
with  interest  from  June  17,  1882,  at  ten  per  cent  per  annnm;  that 
upon  the  payment  of  this  amount  and  interest,  the  State  was  ready 
and  willing  to  give  a  deed  or  patent  conveying  the  land  and  .the 
legal  title  thereto.  The  prayer  of  the  petition  was,  that  judgment 
should  be  rendered  against  John  P.  and  Matilda  W.  Hummer  for 
the  sum  of  (331.08  with  interest  at  nine  per  cent  per  annum,  and 
costs  of  suit;  that  the  sheriff  of  Jackson  county  be  appointed  a  re- 
ceiver to  ascertain  the  interest  of  Matilda  W.  Hummer  in  the  land 
described  in  the  petition;  that  he  take  possession  of  the  same  and 
hold  it  with  the  rents  and  profits  arising  therefrom,  subject  to  the 
order  of  the  court;  and  for  other  and  further  relief  as  the  court 
might  deem  meet  and  proper. 

The  defendants,  John  P.  and  Matilda  W.  Hummer,  demurred  to 
the  petition,  upon  the  grounds  —  First,  That  the  court  had  no 
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jurisdiction  of  the  persons  of  the  defendants,  or  of  the  subject  of 
action;  second^  that  the  petition  did  not  state  &cts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants,  or  either  of 
them.  The  court  overmled  the  demurrer,  and  rendered  judgment 
against  the  defendants  for  (546.17)  with  interest  and  costs;  ad- 
judged the  same  to  be  a  first  and  prior  lien  on  whatever  interest 
the  defendants  or  either  of  them  had  in  the  real  estate  described  in 
the  petition,  and  decreed  that  if  the  defendants  failed  or  refused  to 
pay  the  judgment  within  a  day  named,  an  order  of  sale  issue  to  sell 
the  property  to  satisfy  the  same.  To  the  rulings  and  judgment  of 
the  court  the  defendants  excepted. 

It  is  their  contention  at  this  time,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  upon 
its  face  it  appears  that  the  judgment  sued  on  was,  at  the  commence- 
ment of  this  suit,  in  full  force  and  efFect,  and  that  execution  might 
have  issued  thereon,  and  the  equitable  interest  of  Matilda  W.  Hum- 
mer in  the  real  estate  in  Jackson  county  taken  by  execution .  Code, 
§§419, 443;  Comp.  Laws  of  1879,  ch.  104,  §  1,  subd.  8.  To  support 
this,  it  is  insisted  that  at  common  law  an  action  could  not  be 
maintained  upon  a  judgment  until  the  time  within  which  an  exe- 
cution might  issue  had  elapsed.  Pitzer  y.  RtMseB,  4  Oreg.  124; 
Lee  y.  OUes,  1  Bailey,  449;  21  Am.  Dec.  476;  3  BL  Com.  (Wen- 
dell's ed.)  160. 

Counsel  say,  in  their  brief:  ^'  There  are  dieia  in  several  decisions 
which  would  seem  to  take  a  contrary  view,  but  we  have  been  unable 
to  find  a  case  where  the  question  was  squarely  raised,  and  the  decis- 
ion was  that  such  an  action  could  be  maintained  at  common  law 
until  the  judgment  became  dormant  or  the  execution  would  prove 
inefFectuid.  *  *  *  Bumes  v.  Simpson,  9  Kans.,  decides  that 
an  execution  can  be  maintained  on  a  domestic  judgment  in  this 
State,  which  is  true;  but  whether  it  can  be  maintained  when  an 
execution  can  issue  thereon  was  not  raised  in  that  case,  and  conse- 
quently not  examined.  We  claim  that  that  case  does  not  decide 
the  question  now  raised." 

The  decision  in  Burnes  v.  Simpson,  supra,  goes  farther  than 
counsel  are  willing  to  concede.  In  that  case  the  judgment  was 
rendered  June  4, 1859,  for  t3,054and  costs;  executions  were  issued 
as  follows:  September  28,  1859;  November  28,  1859;  January  27, 
I860;'  August  15,  1864;  May  2,  1869.  All  of  these  were  returned 
unsatisfied*    The  action  on  the  judgment  was  commenced  June  2, 


494  KANSAS, 

Hummer  ▼.  Lunphear. 


1869.  Under  the  law  in  force  at  the  rendition  of  the  judgment  of 
Jane  4,  1859,  judgments  of  the  District  Courts  were  liens  for  fiye 
years  on  land  and  as  long  thereafter  as  the  judgment  should  be 
kept  alive  by  the  issue  of  executions  in  proper  time.  Oomp.  Laws 
of  1862,  Giyil  Code,  §§  433,  434.  The  judgment  of  Burnea  y. 
Simpson  of  June  4,  1859,  was  in  full  force  and  unsatisfied  when  the 
action  of  June  2,  1869,  was  instituted,  as  it  had  been  kept  aliye  by 
the  issuance  of  executions  in  accordance  with  the  proyisions  of  the 
statute.  Therefore  the  decision  in  Burnes  v.  Simpson  upon  the 
record  in  that  case  decides  in  efFect  that  an  action  can  be  maintained 
upon  a  judgment  in  this  State,  although  the  judgment  is  in  full 
force,  and  the  time  within  which  an  execution  can  be  issued  has 
not  expired.  As  counsel  have  been  unable  "  to  find  a  case  where 
the  question  was  squarely  raised  and  it  was  decided  that  such  an 
action  could  be  maintained  at  common  law  until  the  judgment 
became  dormant  or  the  execution  would  prove  ineffectual,''  we  refer 
to  the  following  authorities: 

^'  Debt  lies  upon  a  judgment  within  or  after  the  year  after  the 
recovery."    Wheaton  Selw.  600. 

*'  By  common  law,  an  action  could  be  maintained  within  a  year 
and  a  day  on  a  domestic  judgment,  that  being  the  life  of  a  judg- 
ment without  issuance  of  execution."  3  Comyn  Dig.  1792,  Debt, 
A  2,  43  Edw.  Ill,  3,  2b. 

In  Ames  v.  Hoy,  12  Cal.  11,  it  was  insisted  by  counsel  'Hhat  as 
an  execution  could  have  been  issued  on  the  judgment,  no  action 
could  be  sustained  thereon,  or  in  other  words  that  an  action  of 
debt  will  not  lie  on  a  judgment  if  an  execution  can  be  issued  there- 
on." Upon  this  point  the  court,  Baldwin,  J.,  delivering  the 
opinion,  said:  ''  The  chief  argument  is  that  there  is  no  necessity 
for  a  right  of  action  on  a  judgment,  inasmuch  as  execution  can 
be  issued  to  enforce  the  judgment  already  obtained,  and  no  better 
or  higher  right  or  advantage  is  given  to  the  subsequent  judgment. 
But  this  is  not  true;  in  fact  as  in  many  cases  it  may  be  of  advant- 
age to  obtain  another  judgment  in  order  to  save  or  prolong  the 
lien,  and  in  this  case  the  advantage  of  havmg  record  evidence  of 
the  judgment  is  sufficiently  perceptible,  the  argument  that  the  de- 
fendant may  be  vexed  by  repeated  judgments  on  the  same  cause  or 
action,  is  answered  by  the  suggestion  that  an  effectual  remedy  to 
the  party  against  this  annoyance  is  the  payment  of  the  debt" 

In  OrecUhouse  v.  Smith,  4  111.  (3  Scam.)  541,  Treat,  J.,  in  de- 
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livering  the  opinion  of  the  coarty  said:  **  No  rule  of  law  is  better 
settled  than  the  one  that  an  action  of  debt  is  maintainable  on  a 
jadgment  of  a' court  of  record.  The  judgment  is  a  good  cause  of 
^u^tion,  it  being  as  between  the  parties  the  most  conclusive  eridence 
of  indebtedness.  We  know  of  no  principle  which  inhibits  the 
creditor  on  a  judgment  which  is  in  force  and  unsatisfied  from  re- 
coyering  in  an  action  brought  on  it^  although  he  may,  at  the  time 
•of  bringing  the  suit,  be  entitled  to  an  execution  on  his  judgment. 
He  is  at  liberty  to  proceed  by  execution  to  collect  the  judgment,  or 
institute  a  new  action  on  it.  Notwithstanding  the  second  suit  may 
be  unnecessary  he  has  the  clear  legal  right  to  recover,  and  the 
courts  have  no' power  to  prevent  him,  or  impose  terms  on  him  for 
so  doing." 

In  that  case  Abraham  Lincoln,  afterward  president,  appeared  as 
Kme  of  the  counsel. 

In  Davidson  v.  Nebaker^  21  Ind.  334,  it  was  decided  that  ''  A 
judgment  is  a  debt  of  record,  and  an  action  will  lie  to  recover  it, 
whether  the  judgment  is  foreign  or  domestic,  notwithstanding  the 
plaintiff  may  have  a  remedy  on  the  judgment  in  the  court  where  it 
was  rendered,  by  execution  or  otherwise.*' 

In  Hale  v.  Angelf  20  Johns.  342,  it  was  held,  *'  Where  an  execu- 
tion, issued  on  a  judgment  in  justice's  court,  is  not  returned  at  all 
by  the  constable,  the  common-law  right  of  the  party  remains  un- 
impaired and  he  may  bring  an  action  of  debt  on  the  judgment." 
In  the  opinion  it  was  said:  ^^  There  are  no  negative  words  that  a 
party  shall  not  sue  on  a  judgment  until  the  execution  has  been  re- 
turned. .The  qommon-law  right  of  bringing  an  action  of  debt  as 
soon  as  a  judgment  is  recovered  remains  unimpaired.  The  statute 
does  not  give  the  action  of  debt,  but  is  merely  explanatory  of  the 
^K>mmon-law  right." 

In  Smith  v.  Mnmfordy  9  Cow.  26,  the  case  of  Hale  v.  Angel,  supra^ 
was  referred  to  and  followed. 

In  Linton  v.  Hurley  y  114  Mass.  76,  it  was  held:  ''An  action  may 
be  maintained  upon  a  judgment  although  an  execution  issued 
thereupon  has  not  been  returned."  And  in  O'Neal  v.  Kittredgey 
85  Mass.  (3  Allen),  470,  it  was  decided  that  ''  A  declaration  setting 
forth  the  recovery  by  the  plaintiff  against  the  defendant  of  a  judg- 
ment for  a  certain  sum  as  damages,  and  another  certain  sum  as 
costs,  which  judgment  remains  in  full  force  and  unsatisfied,  where- 
bj  an  action  hath  accrued  to  the  plaintiff  to  have  and  recover  of 
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the  defendant  the  balance  due  thereon  and  interest,  is  sufficient  on 
demurrer/* 

Freeman,  in  his  work  on  Judgments  (3d  ed.)»  scetion  432,  says: 
^^  At  common  law  a  party  has  a  right  of  action  upon  his  judgment  as 
soon  as  it  is  recovered.  This  right  is  neither  barred  nor  suspended  by 
the  issuing  of  an  execution;  nor  because  from  having  the  light  to 
take  out  execution,  the  plaintiff's  action  seems  to  be  unnecessary/' 

Many  other  cases  might  be  cited  supporting  the  same  doctrine, 
but  we  think  for  present  purposes  the  above  are  sufficient.  If  the 
question  were  a  new  one  in  this  State  the  writer  of  this  would  pre- 
fer to  follow  Lee  v.  OileSy  1  Bailey,  449,  and  Pitzer  v.  RussM,  4 
Oreg.  124;  but  the  case  of  Bumes  v.  Simpson  is  decisive.  That  de- 
cision was  rendered  in  1872,  and  it  is  for  the  legislature  to  inter- 
pose and  provide  that  such  oppressive  and  vexatious  actions  shall 
not  be  brought,  if  the  rule  of  the  common  law  as  interpreted  in 
Bumes  v.  Simpson,  supra,  is  to  be  changed. 

[Minor  points  omitted.] 

The  ruling  and  judgment  of  the  District  Oourt  will  be  affirmed, 

Judgmeni  affirmecL 

All  the  justices  concurring. 


GtouLD  V.  Crry  of  Topbka. 

OBKads.486.) 
MuTvieipal  eorporoHon — when  liable  far  danffermupUm  of  streets. 

Where  a  street,  as  planned  and  ordered  bj  the  anthoritieB  of  a  dtj,  is  nuucd- 
festlj  and  unquestionablj  dangerous- and  unsafe,  the  citjis  liable  for  result- 
ing injuries  to  individuals^  but  not  otherwise,  and  not  without  evidence  of 
express  adoption  or  ratification. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

W.  P.  Douthitt  and  O.  N.  Elliott,  for  plaintifF  in  error. 

A.  B.  Quinton  and  /.  D.  McFarland,  for  defendant  in  error. 

Valentine,   J.    This  was  an  action  brought  by  Luella  L. 
Gould  against  the  city  of  Topeka,  to  recover  damages  for  personal 
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injuries  alleged  to  have  been  caused,  on  the  night  of  August  21, 
1879,  bj  reason  of  the  unsafe  and  dangerous  condition  of  a  public 
stteet  hi  the  city  of  Topeka^  named  *' Kansas  avenue."  At  that 
time  the  plaintffi  was  riding  in  a  carriage  on  said  street,  up  an 
embankment  which  leads  to  the  south  end  of  the  bridge  which 
spans  the  Kansas  river,  and  the  carriage  was  overturned  and  the 
plaintiff  thrown  thei'efrom  and  down  the  embankment  on  the  east 
side  thelreof,  and  the  injuries  of  which  she  now  complains  were 
thereby  produced.  The  only  wrong  alleged  against  the  city  is  the 
construction  and  permitted  existence  of  the  said  embankment, 
which  is  alleged  io  be  high  and  narrow,  and  the  negligence  of  the 
city  in  permitting  it  to  remain  unprotected  and  not  guarded  by 
any  railings  or  other  barriers,  and  without  street  lamps  or  other 
lights  during  the  night.  The  case  was  tried  by  the  court  and  a 
jury,  and  the  court  gave  the  following  (among  other)  iustructions: 
:  **  13th.  It  can  make  no  difference  in  this  case  whether  the  made 
and  travelled  portion  of  the  street  was  wide  enough  to  accommodate 
the  ordinary  traffic  and  travel  over  the  same,  unless  its  narrowness 
was  the  cause  of  the  plaintiff's  being  driven  over  the  narrow  track, 
and  that  such  narrowness  was  caused  by  the  negligent  grading 
and  filling  of  Kansas  avenue,  at  the  place  where  the  accident 
occurred. 

"  14th.  I  further  instruct  you,  gentlemen,  that  such  negligence 
cannot  be  predicated  upon  the  plan  of  a  public  work,  but  it  may 
be  predicated  upon  the  construction  and  subsequent  management 
of  such  a  work.  If  therefore  you  find  from  the  evidence  that  the 
defects  complained  of  in  the  plaintiffs  petition  did  in  fact  exist  in 
TCi^n«ft«  avenue,  at  the  place  where  it  is  alleged  the  accident  hap-- 
pened  to  the  plaintiff,  [and]  were  defects  existing  in  the  plan  of 
grading  and  filling  ELansas  avenue,  as  adopted  and  executed  by  the 
proper  authorities  of  the  city,  then  the  plaintiff  cannot  recover  in 
this  action.  But  if  you  find  from  the  evidence  that  such  defects 
[arose]  from  a  negligent  and  careless  construction  of  the  grading  and 
filling,  after  the  plan  of  construction  had  been  fixed  upon,  then  the 
plaintiff  may  recover,  provided  the  injuries  complained  of  were 
caused  directly  by  such  last-named  negligence,  and  the  plaintiff 
and  the  driver  of  the  team  in  which  she  was  riding  were  them- 
selves without  fault  contributing  to  such  injuries. 

*^  15th.  '  If  you  find  from  the  evidence  that  at  the  time  of  the 
alleged  accident,  Kansas  avenue;  at  the  place  where  such  accident 
Vol.  XLIX  — 68 
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IB  alleged  to  haye  ocourred,  was  in  a  defective  condition,  and  that 
such  defectiye  condition  was  caused  by  said  ayenue  having  got  out 
of  repair,  either  by  reason  of  travel  upon  it  or  otherwise,  after  the 
completion  of  the  work  of  grading  and  filling,  and  not  by  reason 
of  negligence  in  the  grading  and  filling  thereof  as  originally  done, 
then  the  plaintiff  cannot  recover  in  this  action. 

^  16th.  If  the  work  of  grading  and  filling  Kansas  avenue  at  the 
place  of  the  accident  was  done  by  the  direction  of  the  defendant, 
and  after  its  completion  the  defendant,  with  knowledge  of  the  plan 
on  which  said  work  had  been  done,  accepted  it  by  permitting  it  to 
stand  and  to  be  used  as  a  public  street,  this  would  be  a  ratification 
of  the  plan  of  said  work,  and  would  in  effect  be  the  same  as  though 
the  plan  of  said  work  had  first  been  adopted,  and  the  work  exe- 
cuted in  accordance  with  said  plan  so  adopted." 

Several  other  instructions  were  given,  but  these  are  the  only  ones 
of  which  the  plaintiff  now  complains.  The  plaintiff  also  asked 
the  court  to  give  several  other  instructions  which  the  court  refused, 
and  of  this  refusal  the  plaintiff  now  complains;  but  we  do  not 
understand  that  any  question  is  now  raised  upon  the  instructions 
refused,  different  from  or  in  addition  to  the  questions  raised  upon 
the  instructions  given.  The  jury  found  a  general  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  moved  the  court  for  a  new  trial 
upon  various  grounds,  which  motion  was  overruled,  and  the  court 
rendered  judgment  in  favor  of  the  defendant,  and  against  the 
plaintiff  for  costs;  and  this  judgment  the  plaintiff  now  seeks  to 
have  reversed. 

That  a  city  is  liable  for  any  injury  to  private  individuals,  caused 
by  the  negligence  of  its  officers  in  not  keeping  its  streets  in  a  safe 
and  proper  condition,  has  been  maintained  and  promulgated  by  the 
Supreme  Court  of  ELansas  nearly  ever  since  its  first  organization,  and 
such  is  now  the  unquestioned  doctrine  in  this  State;  and  nearly 
all  the  courts  of  last  resort  in  all  this  country  also  recognise,  sanc- 
tion, approve  and  promulgate  this  very  same  doctrine.  It  is  be- 
lieved that  the  decisions  of  the  Supreme  Courts  of  New  Jersey, 
Michigan  and  Texas  furnish  the  only  exceptions  to  this  almost  uni- 
versal agreement  among  the  courts.  Pray  v.  Mayor,  $ic.,  32  N.  J. 
L.  394;  Detroit  v.  Blakeby,  21  Mich.  84;  s.  c,  4  Am.  Rep.  450; 
McCutcheon  v.  Homer,  43  Mich.  483;  s.  c,  38  Am.  Bep.  212;  CUy 
of  Navasota  v.  Pearce,  46  Tex.  526;  s.  c,  26  Am.  Bep.  279. 

But  it  is  claimed  by  counsel  for  the  defendant  that  municipal 
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corporations  are  endowed  with  varions  powers,  among  which  are 
first  those  which  are  discretionary  and  judioial,  quasi-judicial  or 
legislatiye  in  their  character;  and  second,  those  which  are  manda- 
tory and  ministerial  in  their  character;  and  that  while  municipal 
corporations  may  be  held  liable  for  the  wrongful  exercise  or 
the  wrongful  failure  to  exercise  those  powers  which  are  man- 
datory and  ministerial  in  their  character,  such  as  negligently 
tailing  to  keep  their  streets  in  safe  and  proper  condition, 
yet  that  no  liability  can  be  incurred  by  the  exercise  or  fail- 
ure to  exercise  those  other  powers  belonging  to  the  first 
class, aboye-mentioned,  as  where  the  city  orders  or  plans  a  street 
improvement,  or  a  change  or  alteration  of  such  street,  and  the  work 
is  done  accordingly,  even  if  the  exercise  of  such  powers  or  fiuluie 
to  exercise  the  same  should  be  ever  so  wrongful.  It  is  claimed 
that  cities  may  adopt  a  plan  for  public  improyements  or  ratify  such 
plan  after  the  improyements  haye  been  made,  and  the  adoption  or 
ratification  of  such  plan  will  come  within  the  first  class  of  powers 
above  mentioned;  that  no  negligence  can  be  predicated  upon  the 
adoption  or  ratification  of  such  plan,  nor  upon  the  improvements 
themselves  if  made  in  accordance  with  the  plan;  nor  can  the  city 
be  held  liable  for  any  injuries,  to  individuals  resulting  from  the 
plan,  or  from  the  improvements,  if  made  in  accordance  with  the 
plan,  even  if  the  same  were  ever  so  defective  and  dangerous;  and  it 
is.  further  claimed  that  the  city  can  be  held  liable  only  for  the  neg- 
ligent construction  of  the  public  Forks,  or  the  negligent  manage- 
ment and  control  thereof  after  the  same  have  been  made;  and  this 
for  the  reason  that  these  matters,  and  these  only,  can  possibly  come 
within  the  second  class  of  powers  above  mentioned. 

We  agree  with  counsel  in  their  division  of  the  powers  of  munici- 
pal corporations,  and  generally  that  cities  are  not  liable  for  the  ex- 
ercise or  non-exercise  of  the  first  class  of  powers  above  mentioned; 
but  we  do  not  agree  with  counsel  in  their  application  of  the  rule 
with  respect  to  injuries  to  private  individuals  resulting  from  the 
defective  and  dangerous  condition  of  the  public  streets  of  cities. 
In  our  opinion,  a  city  has  no  more  right  to  plan  or  create  an  unsafe 
and  dangerous  condition  of  one  of  its  public  streets  than  it  has  to 
plan  and  create  a  public  or  common  nuisance;  and  it  is  admitted 
that  it  has  no  right  to  do  this.  2  Dill.  Mun.  Oorp.  (3d  ed.), 
§ '  660.  The  rule  contended  for  by  counsel  for  the  defendant  has 
been  applied  to  various  cases,  as  follows:  It  has  been  applied  to 
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city  improYements^  and  the  cities  held  not  liable,  in  cases  where 
the  property  of  indiyiduals  outside  of  the  street  has  been  flooded 
and  injared  on  account  of  the  insufficiency  of  sewers  or  drains. 
City  of  Atchison  y.  Challiss^  9  Eans.  603;  Steiumeyer  y.  City  of 
St.  Louis,  3  Mo.  App.  256;  Mills  y.  City  of  Brooklyn,  32  N.  Y.  489; 
Darling  v.  Bangor,  68  Me.  108;  Child  y.  Ciiy  of  Bostofi,  4  Allen, 
41;  Van  Pelt  v.  City  of  Davenport,  42  Iowa,  308;  s.  c,  20  Am. 
Bep.  622. 

The  rule  has  also  been  applied  and  a  city  held  not  liable  in  a  case 
where  water  on  adjoining  property  was  polluted  by  means  of  a 
sewer  or  drain.  Merrifield  v.  Worcester,  110  Mass.  216;  s.  c,  14 
Am.  Rep.  592.  The  rule  has  also  been  applied  and  a  city  held  not 
liable  in  a  case  where  by  the  digging  of  a  ditch  the  rent  of  a  per- 
son's house  was  diminished.  Lamhar  y.  City  of  St.  Louis,  15  Ma 
610.  And  also  to  the  same  effect  where  by  the  digging  of  a  ditch 
and  the  construction  of  a  cuWert  on  the  sidewalk,  the  plaintiff's 
abutting  property  was  damaged.  White  y.  Corporation  of  Yazoo 
City,  27  Miss.  357.  The  rule  has  also  been  applied  and  a  city  held 
not  liable,  in  a  case  where  a  school-child  was  injured  by  an  unsafe 
stair-case.  Hill  y.  Boston,  122  Mass.  344;  s.  c,  23  Am.  Rep.  332. 
And  the  rule  has  also  been  applied  and  cities  held  not  liable,  in 
New  York  and  Michigan,  where  injuries  occurred  to  indiyidulAls 
on  account  of  the  unsafe  and  dangerous  condition  of  the  streets. 
Urquhart  y.  City  of  Ogdenshttrg,  91  N.  Y.  67;  s.  c,  43  Am.  Rep. 
212;  City  of  Detroit  y.  Beckman,  34  Mich.  125 ;  s.  c.  22  Am. 
Hep.  507 ;  City  of  Lansing  y.  Toolan,  37  Mich.  152. 

The  Michigan  cases  howeyer  are  not  entitled  to  much  weight 
as  authority,  for  the  reason  that  in  that  State,-  as  before  stated,  the 
Supreme  Court  has  gone  to  the  extent  of  holding  that  cities  are  not 
liable  in  any  case  to  private  individuals  for  injuries  resulting  from 
defective  streets,  whether  the  defect  arises  from  the  neglect  of  the 
city  and  its  officers  to  keep  the  streets  in  safe  and  proper  condition, 
or  is  the  result  of  a  defect  in  the  original  plan  adopted  by  the  city 
council  for  the  coustruction  of  the  improyements.  Detroit  v. 
Blackeby,  21  Mich.  84;  s.  c,  4  Am.  Rep.  450;  McCutcheon  y. 
Homer,  43  Mich.  483;  s.  c,  38  Am.  Rep.  212. 

This  leaves  only  the  New  York  case  as  being  entitled  to  considenh 
tion  in  holding  that  the  rule  of  the  non-liability  of  cities  should  be  ap- 
plied where  injuries  have  resulted  to  individuals  on  account  of  the 
unsafe  and  dangerous  condition  of  the  public  streets, -so  made 
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dangerous  in  accordance  with  a  plan  previously  adopted  by  the 
governing  board  of  the  city.  But  even  in  New  York  it  was  doubted 
as  late  as  in  1876  whether  the  rule  should  be  so  applied.  Clemence 
V.  City  of  Auburn^  66  N.  Y.  334.  In  that  case  it  was  doubted 
whether  the  city  would  be  liable  or  not,  even  if  the  work  had  been 
done  in  exact  accordance  with  the  directions  of  the  common  coun- 
cil of  the  city.  And  we  have  the  authority  of  the  highest  courts 
of  two  States^  Illinois  and  Wisconsin,  holding  that  the  rule 
should  not  be  applied  in  any  such  cases.  City  of  Chicago  v.  OMagh&r, 
44  IlL  295  ;  City  of  Chicago  v.  Langlass,  66  id.  361 ;  s.  c,  4  Am. 
Bep.  603  ;  Pndeaux  v.  City  of  Mineral  Point,  43  Wis.  613 ;  s.  c, 
28  Am.  Bep.  558.  These  cases  seem  to  whoUy  ignore  all  distinc- 
tion made  by  some  courts  between  injuries  resulting  from  a  defect- 
ive plan  of  the  work  and  injuries  resulting  from  negligence  in  the 
execution  of  such  plan,  or  in  the  control  and  management  of  the 
work  after  its  completion ;  and  they  hold  that  in  all  cases  where 
injuries  occur  to  private  individuals  from  the  unsafe  and  dangerous 
condition  of  the  public  streets  of  a  city,  the  city  should  be  held 
liable ;  and  this  seems  to  be  more  in  harmony  with  reason  and 
justice  than  the  other  rule.  2  Thomp.  Neg.  734,  735,  736,  §§  2, 3, 
and  notes. 

In  Kansas  we  have  no  special  reason  for  foUowing  this  rule  of  the 
Wisconsin  and  Hlinois  courts.  In  Kansas,  as  well  as  elsewhere, 
cities  do  not  own  the  public  streets.  In  ^[ansas,  the  fee-simple 
title  to  the  streets  is  vested  in  the  counties  in  which  the  cities  are 
situated,  and  is  so  vested,  not  for  the  benefit  of 'the  counties  or  the 
cities  merely,  but  also  for  the  benefit  of  the  entire  travelling  public, 
and  the  cities  are  invested  only  with  the  control  and  management 
of  the  streets ;  and  this  control  and  management  is  not  merely  for 
the  benefit  of  the  cities  themselves,  but  is  also  for  the  benefit  of 
the  entire  travelling  public.  This  control  of  the  streets  however 
is  not  wholly  discretionary,  or  judicial,  or  quasi-judicial,  orlegis- 
bitive,  and  is  not  divided  or  shared  with  other  corporations,  boards, 
or  tribunals,  but  it  is  absolute  and  exclusive  in  the  cities ;  and  as 
we  think,  it  is  not  conferred  upon  them  merely  as  a  benefit  which 
they  may  exercise  or  not,  at  their  option  or  discretion,  but  is  im- 
posed, upon  them  also  as  an  absolute  and  mandatory  duty,  which 
they  have  no  right  to  evade  or  avoid.  Generally,  they  must  keep 
their  streets  in  a  safe  and  proper  condition  at  their  peril.  And 
while  we  recognize  the  rule  contended  for  by  the  defendant's  coun- 
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sel,.  ^nd  think  that  it  may  have  application  in  some  cases,  yet  we 
do  pot  thipk  it  has  very  mnch  room  for  application  where  injuries 
oociir  to  priTate  indiyidoals  on  account  of  defective  and  manifestly 
dangeroos  public  streets.  The  control  of  the  streets  of  cities  was 
not  put  into  their  hands  fox  the  purpose  that  they  might  plan  or 
order  that  the  streets  should  be  made  dangerous  or  unsafe  for  tbe 
public  to  travel  thereon ;  nor  was  such  control  put  into  their  hands 
for  the  purpose  that  they  might  plan  or  order  that  the  streets  ahonld 
remain  in  an  unsafe  or  dangerous  condition  if  previously  dangerous ; 
but  such  control  was  given  to  them  for  the  sole  purpose  that  they 
shpuldmake  and  keep  the  streets  safe  and  convenient  for  the  travelling 
public ;  and  we  think  it  was  put  into  their  hands  as  a  mandatory 
duty,  which  they  have  no  right  or  discretion  to  evade  or  avoid.  If  a 
city  should  plim  or  arrange  that  a  street  should  be  made  unsafe 
•  and  dangerous,  we  should  be  inclined  to  think  that  it  would  so 
transcend  its  powers  as  given  to  it  by  the  legislature,  and  so  violate 
.  its  duties  as  imposed  upon  it  by  the  legislature,  that  it  would  be 
liable  for  any  injury  which  might  occur  to  any  individual  by 
jreaspn  of  such  unwise  action*  Such  action  would  be  substantially 
the  same  as  planning  and  creating  a  public  nuisance.  Can  a  city, 
by  planning  that  a  cistern  should  be  left  uncovered  in  the  middle 
.of  a  public  street,  avoid  all  liability  for  injuries  that  may  oocur  by 
reason  of  some  person's  falling  into  it  in  the  night-time  without 
fault  on  his  part,  when  on  the  other  hand,  it  would  be  liable  if  tbe 
cistern  were  left  uncovered  by  the  person  who  constructed  it,  or 
was  afterward  uncovered  by  some  other  person,  and  notice  of  its 
condition  had  been  given  to  the  city  officers  P  Is  such  adistinction 
founded  in  reason  ?  2  Thomp.  on  Neg.  734,  735,  836,  §§  2,  3 
^atid  notes ;  id.  766,  767,  768  and  notes. 

*.  After  a  careful  consideration  of  this  entire  question,  we  have 
come  to  the  conclusion  that  where  a  street  as  planned  or  ordered  by 
the  governing  board  of  a  city  is  so  manifestly  dangerous  that  a 
court,  upon  the  facts,  can  say  as  a  matter  of  law  that  it  was 
dangerous  and  unsafe,  the  rule  contended  for  by  the  defendant 
should  not  have  any  application,  and  the  city  should  be  held  liable ; 
but  where,  upon  the  facts,  it  would  be  so  doubtful  whether  the 
street  as  planned  or  ordered  by  the  governing  board  of  the  city 
[WaiS  dangerous  or  unsafe  or  not  —  that  different  minds  might 
entertain  different  opinions  with  respect  thereto — the  benefit  of 
the  doubt  might  properly  be  given  to  the  city,  or  rather  to  its 
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governing  board  that  planned  or  ordered  that  the  street  should  be 
placed  in  such  a  condition,  and  the  rule  should  be  held  to  apply, 
and  the  city  should  not  be  held  to  be  liable.  Before  leaving  this 
question,  we  think  we  should  call  attention  to  the  fact  that  the 
principal  part  of  the  reasoning  in  those  cases  above  cited  which 
hold  that  a  city  is  not  liable  for  consequential  damages  to 
property  situated  outside  of  the  streets  by  reason  of  sewers^  drains, 
ditches,  etc.,  is  not  applicable  to  cases  where  the  injuries  are  to 
individuals  travelling  upon  the  public  streets  and  where  the  injuries 
are  caused  by  some  manifestly  dangerous  thing  in  or  forming 
a  part  of  the  public  streets.  Nor  is  the  principal  part  of  the 
reasoning  in  one  of  this  class  of  cases  like  the  principal  part  of  the 
reasoning  in  the  other ;  for  in  the  one  class  of  cases  the  city  has  a 
legal  right  to  do  just  what  it  has  done,  while  in  the  other  it  has  no 
such  right ;  and  a  cause  of  action  can  seldom,  if  ever,  be  based 
upon  the  lawful  exercise  of  an  unquestioned  legal  right,  while  it 
may  generally  be  based  upon  a  wrong.  See  the  case  of  the  City  of 
Aichtson  v.  ChaUiss,  9  Kans.  603,  heretofore  cited,  for  the  reasoning 
where  the  city  is  held  not  to  be  liable.  We  shall  now  pass  to 
another  question. 

We  would  further  think  that  in  order  that  the  city  should  be 
protected  from  liability  on  account  of  the  work  being  executed  in 
accordance  with  a  plan  previously  adopted  by  the  city,  the  plan 
should  be  shown  to  have  been  expressly  adopted,  and  adopted  by 
the  city  council  or  other  board  having  the  control  of  the  political, 
the  legislative  and  the  governmental  afFairs  of  the  city.  To  say 
that  it  has  been  adopted  because  the  board  has  given  no  expression 
to  the  contrary,  would  not  do.  In  order  that  the  city  should  be 
protected  from  liability  it  is  necessary  that  its  board  should  have 
the  exact  matter  under  consideration,  and  after  due  deliberation 
should  expressly  order  that  the  thing  be  done ;  or  if  the  thing  has 
already  been  done,  then  that  it  should  be  ratified.  Suppose  that 
the  city  council  should  order  that  a  cistern  be  constructed  in  some 
public  street,  and  say  nothing  about  the  cover ;  we  would  think 
that  it  should  not  be  held  that  the  want  of  a  cover  should  be 
included  as  a  part  of  the  plan  in  constructing  the  cistern ;  or 
in  other  words,  that  the  city  council  had  planned  that  there 
should  be  no  cover ;  and  if  the  cistern  were  built  in  accord- 
ance with  the  order  of  the  board,  but  with  no  cover,  and 
injuries  should  result  because  thereof,  we  would  think  that  it 
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should  not  be  held  that  the  city  was  not  liable  for  the  injuries. 
Or  if  the  city  should  order  that  a  high  and  narrow  embank- 
ment with  precipitous  sides  should  be  made  in  a  public  street  for 
the  purpose  that  the  travel  should  pass  over  the  embankment^  and 
should  say  nothing  concerning  railings,  guards  or  other  barrien, 
and  nothing  concerning  street  lamps  or  other  lights  to  prevent 
persons  in  the  night-time  from  falling  or  driving  off  the  embank- 
ment and  thereby  being  injured,  we  would  think  that  it  should  not 
be  held  that  the  city  had  planned  or  ordered  that  no  such  railings, 
guards,  barriers,  lamps  or  lights  should  be  used;  but  we  would 
think  that  it  should  be  held  that  the  city  had  made  no  order  with 
reference  thereto;  and  then  we  would  further  think  that  if  no  such 
railings,  guards,  barriers,  lamps  or  lights  were  used,  and  thereby 
injury  should  result,  the  city  should  be  held  to  be  liable.  Before 
the  court  should  hold  that  a  street  manifestly  unsafe  and  danger- 
ous was  so  planned  and  so  ordered  by  the  governing  authorities  of 
the  city,  the  courts  should  be  able  to  say  from  the  city  records  that 
it  was  so  planned  and  so  ordered  by  the  city  authorities.  There 
should  be  no  presumption  that  the  city  authorities  ordered  er 
planned  that  a  public  street  should  be  dangerous.  If  a  cistern  or 
an  area  within  the  sidewalk  should  be  left  uncovered  and  remain  so 
for  along  time,  it  should  not  be  presumed  or  held  that  such  authori- 
ties adopted  the  plan  that  it  should  remain  uncovered,  although  it 
might  be  proved  that  all  the  city  authorities  had  knowledge  of  the 
;same.  Or  if  a  part  of  a  bridge  over  a  deep  stream  with  precipitous 
l)anks  should  be  partially  washed  away,  still  leaving  it  possible  in 
the  day-time  for  teams  to  cross  with  great  care,  but  dangerous  and 
hazardous  in  the  night-time,  and  no  precaution  should  be  taken  by 
the  city  authorities  to  guard  against  danger,  it  should  not  be  pre- 
jBumed  or  held  that  the  city  authorities,  in  their  legislative  or  ju- 
dicial capacity,  or  even  as  an  exercise  of  their  discretionary  powen, 
had  planned  or  ordered  that  the  bridge  or  stream  should  40  remain 
in  its  hazardous  and  dangerous  condition.  Oourts  should  not 
allow  any  but  the  most  formal  evidence  to  be  introduced  to  prove 
that  the  city  authorities  had  planned  or  ordered  or  ratified  any  such 
dangerous  place  within  their  streets.  Courts  should  not  presume, 
without  formal  proof,  that  the  governing  board  of  a  city  had  delib- 
erately done  wrong,  and  especially  not  for  the  purpose  of  relieving 
the  city  from  the  consequences  of  a  wrong  for  the  doing  of  which 
it  would  be  held  to  be  not  liable  if  it  had  done  the  wrong  delib- 
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erately^  bat  liable  if  it  had  done  it  merely  heedlessly  or  care- 
lessly. 

We  think  the  conrt  below  erred  in  giving  the  foregoing  instruc- 
tions. There  was  no  evidence  showing  that  the  city,  by  its  council 
or  otherwise^  had  ever  expressly  planned  or  ordered  that  the  street 
where  the  plaintiffs  injuries  occurred  should  be  made  or  left  in  the 
condition  in  which  it  then  existed;  and  the  evidence  does  not  show 
that  the  city,  by  its  council  or  otherwise,  ever  expressly  ratified 
any  such  condition  of  the  street.  The  only  evidence  upon  this  sub- 
ject was  that  the  street  had  remained  in  that  condition  for  some 
years,  and  that  the  mayor  and  two  members  of  the  city  council  had 
knowledge  of  its  condition. 

The  judgment  of  the  court  will  be  reversed,  and  the  cause 
manded  for  a  new  trial. 

All  the  jastioes  concurring.  JudgfnsfU  reversed. 


Lr  Hattbb  of  Dill. 

en  Kant.  008.) 
Ckmiempt  — fmfeUure  of  reeoffnS§aiMe. 

Wbeva  one  aecalBed  of  crime  forfeits  his  reoognizanoe  to  appear  for  trial, 

he  is  not  goiltj  of  contempt. 

TTABEA8  eorpns.     The  head-note  states  the  point 

Haiton,  Buggies  £  Parsons,  for  petitioner.  \ 

W.  A*  Johnston,  attomey-general,   and  Edwin  A.  Austin,  of 
oounseL 

HiTBD,  J.  [Omitting  other  points.]  Do  the  facts  found  by  the 
court  and  embodied  in  the  judgment  constitute  a  contempt  of 
eourt  ?  The  substance  of  the  charge  and  facts  found  is  that  the 
petitioner  was  under  a  recognizance  to  appear  in  court  for  trial 
upon  criminal  charges  pending  against  him  therein;  that  he  did 
not  appear  during  the  term  to  which  he  was  recognized^  and 
Jibsented  himself  from  the  county  and  kept  himself  so  that  he 
Vol.  XLIX  —  64 
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oonld  not  bo  found  by  the  officers  of  the  courts  intending  thereby 
to  obstmct  the  coart  in  proceeding  with  his  triaL 

To  constitute  a  direct  contempt  of  court  there  must  be  some  dis- 
obedience to  its  order,  judgment  or  process,  or  some  open  and 
intended  disrespect  to  the  court  or  its  officers  in  the  presence  of 
the  court,  or  such  conduct  in  or  near  the  court  as  to  interrupt  or 
interfere  with  its  proceedings,  or  with  the  administration  of  justice. 

To  constitute  a  constructive  contempt  of  court,  some  act  most 
be  done,  not  in  the  presence  of  the  court  or  judge,  that  tends  to 
obstruct  the  administration  of  justice,  or  bring  the  court  or  judge 
or  the  administration  of  justice  into  disrespect. 

The  petitioner  violated  no  order,  direction  or  judgment  of  the 
court,  nor  was  he  at  large  by  direction  or  order  of  the  court  He 
had  entered  into  a  recognizance,  as  the  statute  permitted  him  to  do 
by  which  he  bound  himself  to  the  State,  to  appear  in  court  at  the 
time  and  term  of  the  court  stated  in  the  recognizance,  and  submit 
to  a  trial  of  the  criminal  charges  therein  pending  against  him.  He 
did  not  appear  in  the  court  as  required  by  the  recognizance,  and 
absented  himself  from  the  county  in  which  the  court  was  held. 
The  extent  of  his  o£Fending  was  in  not  appearing  in  court  and  sub- 
mitting to  the  trial  as  he  had  bound  himself  to  do  by  the  recog- 
nizance, and  in  absenting  himself  from  the  county  where  the  court 
was  held.  The  statute  (Comp.  Laws  of  1879,  chap.  82,  §  65)  pro- 
vides that  when  a  person  under  recognizance  in  any  criminal  pro- 
ceeding shall  fail  to  perform  the  condition  of  such  recognizance^ 
his  default  shall  be  recorded  and  proceedings  entered  upon  the 
recognizance,  and  this  entry  must  necessarily  be  made  and  these 
proceedings  be  taken  under  the  direction  of  the  court,  and  so  far 
as  the  statute  provides,  the  authority  of  the  court  to  direct  pro- 
ceedings then* ends.  The  only  penalty  imposed  bylaw  on  the  peti- 
tioner for  his  non-appearance,  pursuant  to  the  terms  of  the 
recognizance,  was  the  forfeiture  and  prosecution  of  the  recogni- 
zance. We  think  that  his  non-appearance  in  court  during  the  term 
for  which  he  was  recognized  to  appear,  and  his  absenting  himself 
from  the  county,  were  not  a  contempt  of  court,  and  that  the  charge 
against  him  on  which  he  was  convicted  and  is  now  imprisoned  did 
and  does  not  constitute  such  an  offense  as  renders  him  liable  to 
panishment  beyond  the  punishment  provided  by  the  statute;  and 
as  there  was  no  offense,  there  could  be  no  lawful  conviction,  and 
the  court  had  no  jurisdiction  to  render  any  legal  judgment,  and 
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the  judgment  rendered  is  void,  and  the  imprisonment  of  the  peti- 
tioner under  it  is  unlawful..  ^  [  ;• 

The  only  case  within  our  knowledge  bearing  upon  the  question 
whether  the  acts  or  omissions  of  the  petitioner  were  a  contempt  of 
court  is  Ingle  t.  /:fiaie,  8  Blackf.  574.  In  that  case  a  party  was 
indicted  and  bound  by  his  recognizance  to  appear  and  answer  the 
charge  He.  was  advised  by  an  attorpey  '^  that  if  he  Qou^d^not  pro- 
cure a  continuance  on  affidavit, -he^  could  'escapis  iand  forfeit  his 
recognizance,  which  would  work  a  continuance  of  the  cause  to  the 
next  term,  at  a  trifling  cost."  Held,  that  the  attorney,  for  giving 
such  advice,  was  not  guilty  of  a  contempt  of  court.  If  an  attor- 
ney, who  is  an  officer  of  the  court,  can  give  such  advice  and  not  be 
in  contempt,  surely  the  client  who  acts  upon  the  advice  cannot  be 
guilty,  and  if  the  accused  under  such  circumstances,  certainly  a 
party  whose  only  offense  is  absenting  himself  from  the  court  on  his 
own  volition,  cannot  be  guilty  of  a  contempt  of  court 

The  petitioner  could  have  taken  proceedings  in  error  in  this 
court,  and  thereby  relieved  himself  from  this  void  judgment  and 
illegal  imprisonment^  hut  that  is  not  his  ooly  remedy.  The  pro- 
ceedings by  habeas  carpus  are  proper,  and  he  is  entitled  to  be  dis* 
charged  from  imprisonment  under  them. 

The  order  is^  that  the  petitioner  be  discharged  from  the  arrest 
and  imprisonment  of  which  he  complains  in  his  petition  for  the 
writ  issued. 

Judgment  affirmed, 

HoBTOK,  0.  J.,  and  Yalbktikb,  J.,  concur  in  the  conclusion. 
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A  letter  written  b j  one  part j  to  a  transaction  te  the  other  partj,  «ller  Ite 
tnuuaetion,  giving  his  version  of  it,  and  not  answered  bj  the  other  par^.  Is 
not  competent  in  evidence  against  the  latter  as  an  admission. 

ACTION  for  accoanting.    The  opinion  stateB  the  point.    TIm 
defendant  had  judgment  below. 

Robert  Sticknet/f  for  appellant. 
Joseph  H.  Choate,  for  respondent 

MiLLBB,  J.  [Omitting  other  points.  ]  •  Upon  the  trial  at  Spedal 
Term  objection  was  made  to  the  introduction  in  eyidenoe  of  a  letter 
from  the  plaintiff  to  the  defendant^  dated  the  2d  day  of  December, 
1878,  and  the  letter  was  excluded,  except  for  the  purpose  of  showing 
a  demand  by  the  plaintiff  of  the  defendant  of  the  stock  claimed  to 
belong  to  the  plaintiff.  This  same  letter  was  received  in  eyidenoe 
upon  the  first  hearing  against  the  objection  of  the  defendant^  and 
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an  exception  taken  to  the  ruling.  The  letter  in  question  contained 
a  statement  of  the  plaintiffs  claim  against  the  defendant,  and  it  is 
insisted  that  it  was  admissible  as  a  part  of  the  res  gestm.  If  the 
lettei  was  competent  it  must  be  on  the  ground  that  it  was  a  state- 
ment made  by  the  plaintiff,  which  called  for  a  response  from  the 
defendant,  and  none  having  been  given,  the  silence  of  the  defendant, 
and  his  failure  to  make  any  reply  to  the  same  was  an  admission  of 
the  accuracy  of  the  statement  made  in  the  letter.  The  letter  itself 
cannot  be  regarded  as  coming  within  the  rule  that  where  a  state- 
ment is  made  at  the  time  when  credit  is  given,  as  in  an  action  for 
falsely  representing  the  solvency  of  a  stranger,  proof  may  be  given 
that  the  plaintiff  trusted  him  in  consequence  of  the  misrepresenta- 
tion, or  as  evidence  of  declarations  in  kindred  cases  accompanying 
the  acts  done,  which  constitute  a  part  of  the  res  gestm.  Taylor  E  v. , 
§  685;  Beaver  v.  Tayhry  1  Wall.  637;  Milne  v.  Leishr,  7  H.  &  N. 
786,  796. 

The  letter  containing  the  statement  as  to  the  transaction  was 
written  long  after  the  alleged  agreement  was  entered  into,  and 
cannot  well  be  regarded  as  accompanying  and  constituting  a  part 
of  the  same.  It  was  evidently  an  after-thought,  intended  to  draw 
from  the  plaintiff,  in  response,  a  statement  of  his  version  of  the 
transaction,  and  the  evidence  cannot  be  justified  upon  the  ground 
that  it  was  in  the  nature  of  a  conversation  had  after  the  contract 
had  been  made,  which  contained  statements  as  to  what  had  taken 
place  at  the  time  of  the  original  contract,  and  hence  was  a  part  of 
the  res  gestce  within  some  of  the  authorities  cited  by  the  appellant's 
counsel.  The  statement  was  entirely  ex  parte,  not  made  in  the 
presence  of  the  defendant,  and  therefore  he  was  not  in  the  position 
of  one  to  whom  a  conversation  is  addressed,  who  is  called  upon  at 
the  time  to  make  an  answer  to  the  same,  or  to  suffer  the  consequen- 
ces  of  such  inferences  as  may  be  derived  from  the  fact  of  his  remain- 
ing silent,  and  thus  acquiescing  in  the  correctness  of  the  represen- 
tations make.  Nor  can  it  be  said,  we  think,  that  the  statement 
contained  in  the  letter  bears  any  analogy  to  a  case  where  an  injured 
party  makes  a  statement  after  the  transaction,  which  is  held,  under 
certain  circumstances  in  some  of  the  authorities,  to  be  competent 
testimony. 

Some  of  the  cases  cited,  to  establish  the  admissibility  of  declara- 
tions m  favor  of  or  agaipst  the  i>arty  making  them,  relate  to  the 
question  of  intent,  and  have  no  application  to  the  case  at  bar. 
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Other  authorities  are  cited  to  siutaiii  the  poeition  that  the  letter, 
taken  in  connection  with  the  defendant's  silence,  and  the  subsequent 
interviews  between  the  parties,  was  eyidence,  on  the  ground  that  it 
tended  to  establish  an  admission  by  the  defendant.  These  cases  have 
been  examined,  and  we  think  none  of  them  present  the  precise 
question  now  considered.  In  Room  y.  Pri$H,  1  Fost.  &  Fin.  314, 
the  letter  then  in  question  was  from  the  plaintiff's  attorney  to  the 
defendant,  demanding  redress  for  ''an  illegal  seizure  of  sheep, ** 
and  it  was  admitted  on  the  ground  that  it  was  evidence  of  the 
conduct  of  the  defendant,  of  which  silence  was  sometimes  evidence. 
It  will  be  seen  that  the  case  was  one  of  a  tortious  nature,  and  in 
this  respect  differs  from  an  action  upon  a  contract,  where  the 
letter  is  offered  to  show  the  plaintiff's  version  of  the  contract  and 
its  admission  by  the  mere  silence  of  the  defendant. 

In  Roe  V.  Day,  7  Garr.  &  P.  698,  the  letter  introduced  was  the 
last  of  a  written  correspondence,  and  was  competent  for  the  pur. 
pose  of  showing  all  that  passed  between  the  parties.  In  GaskiU  v. 
Skene,  14  Q.  B.  664,  the  letter  was  received  in  evidence,  as  being, 
in  substance,  a  demand,  and  containing  only  such  statements  as 
might  fairly  accompany  a  demand.  The  remarks  of  Coleridge, 
J.,  evince  that  a  mere  ex  parte  statement  in  a  letter,  of  the  party's 
case,  cannot  be  received  as  evidence  upon  the  ground  that  it  re- 
mains unanswered. 

In  Fenno  v.  Weston,  31  Vt.  345,  the  letter  in  question  was  in* 
troduced  in  evidence  without  objection,  and  constituted  a  portion 
of  the  correspondence  between  the  parties,  and  the  question  in 
reference  to  it  was  raised  in  regard  to  the  charge  of  the  judge. 
The  precise  point  now  made  was  not  presented.  There  were  no 
letters  passing  between  these  parties  which  authorises  the  admission 
of  the  letter  objected  to  as  a  part  of  the  correspondence,  and  it  does 
not  appear  that  the  defendant  ever  wrote  to  the  plaintiff,  or  had 
any  communication  with  him  on  the  subject  except  of  an  oral 
character.  In  AUen  v.  Peters,  4  Phila.  78,  the  decision  was  based 
on  the  ground  of  a  misdirection,  or  a  want  of  full  direction  in  the 
charge,  and  the  question  whether  the  letter  was  properly  admitted 
was  not  decided,  and  there  is  nothing  in  the  opinion  of  the  court 
which  sustains  the  admissibility  of  a  letter  of  the  character  of  the 
one  which  was  excluded  under  the  facts  presented  in  the  case  at 
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bar.  Nor  can  it  be  said,  we  think,  that  the  letter  was  answered  in 
the  sabseqaent  conversation  between  the  parties,  which  was  given 
in  evidence  upon  the  trial,  so  as  to  render  the  letter  admissible. 
Some  other  cases  are  cited  by  the  appellant's  counsel,  but  none  of 
them  hold  that  a  letter,  written  under  the  circumstances  presented 
here,  is  competent  evidence,  of  itself,  against  the  party  to  whom  it 
is  addressed.  On  the  contrary,  numerous  authorities  sustain  the 
position  that  a  letter  written  long  after  the  transaction  has  taken 
place  stating  the  facts  relating  to  the  same,  and  the  agreement  of 
the  parties,  under  ordinary  circumstances  is  a  mere  declaration  of 
the  party  in  his  own  behalf,  which  does  not  demand  an  answer, 
iuid  that  the  silence  of  the  party  cannot  be  considered  as  an  admis- 
sion of  the  truth  of  the  statement  made,  and  as  binding  upon  him. 
The  question  here  discussed  has  been  the  subject  of  consid* 
eration  in  a  recent  decision  of  this  court.  Takott  v.  Harris,  93 
N.  Y.  567,  571.  In  that  case  the  action  was  against  a  person  who 
had  been  discharged  in  bankruptcy,  and  it  was  claimed  that  the 
•discharge  was  invalid  on  the  ground  that  there  was  fraud  in  the 
contract  by  the  bankrupt.  An  order  of  arrest  had  been  issued 
upon  affidavits  averring  fraud  in  contracting  the  debt,  and  upon 
the  trial  the  plaintiff  introduced  in  evidence,  against  the  objection 
4ind  exception  of  the  defendant,  the  papers  upon  which  said  order 
was  granted.  This  court  held  that  the  evidence  was  erroneously 
received,  and  reversed  the  judgment.  It  was  laid  down  in  the 
opinion  that  ''if  the  affidavits  in  question  were  competent  evidence, 
it  must  be  upon  the  ground  that  they  were  statements  made  by 
or  on  behalf  of  the  plaintiff,  showing  the  fraud  of  the  defendants, 
which  were  uncontradicted  by  the  defendants,  and  that  they 
4icquie8ced  in  the  propriety  of  the  order  and  in  the  truth  of  the  state- 
ments. *  *  *  While  a  party  may  be  called  upon  in  many  cases  to. 
«peak  where  a  charge  is  made  against  him,  and  in  failing  to  do  so 
may  be  considered  as  acquiescing  in  its  correctness,  his  omission 
to  answer  a  written  allegation,  whether  by  affidavit  or  otherwise, 
cannot  be  regarded  as  an  admission  of  the  correctness  thereof,  and 
that  it  is  true  in  all  respects^  Beasons  may  exist  why  he  may 
ohoose  and  has  a  right  to  remain  silent  and  to  vindicate  himself  at 
some  future  period,  and  on  some  more  opportune  occasion."  We 
are  unable  to  see  why  the  case  cited  is  not  directly  in  point.  The 
affidavits  constituted  a  statement  by  the  plaintiff,  which  was  not 
contradicted,  no  motion  having  been  made  to  vacate  the  order  of 
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arrest,  upon  the  ground  that  the  facts  were  not  true,  and  no  ex- 
ception having  been  taken  to  the  same.  The  facts  are  yery  similar 
in  reference  to  the  letter  of  the  plaintiff  in  the  case  at  bar,  and  if 
silence  could  be  regarded  as  an  admission  of  the  correctness  of  the 
statement  made,  the  same  rule  is  applicable  to  each  case,  and  the 
decision  last  cited  is  controlling.  Numerous  other  cases  tend  in 
the  same  direction.  Waring  y.  U.  S.  TeL  Go.^  4  Daly,  233; 
Anthaine  y.  Coit,  2  Hall,  40;  Robinsofi  y.  FUcMmrg  d  W.  R.  (%.,. 
7  Gray,  92;  Hill  y.  Praity  29  Vt.  119;  People  y.  Lockwood,  3  Hun, 
304;  litirlie  v.  Denton,  3  Carr.  &  P.  103;  Draper  v.  Orofis,  15 
Mees.  &  Wels.  166;  Meguire  y.  CorwinOy  3  MacArth.  81. 

From  an  examination  of  the  cases,  we  think  that  a  distinction 
exists  between  the  e£Fect  to  be  given  to  oral  declarations  made  by 
one  party  to  another,  which  are  in  answer  to  or  contradictory  of 
some  statement  made  by  the  other  party,  and  a  written  statement 
in  a  letter  written  by  such  party  to  another.  It  may  well  »be  that 
under  most  circumstances  what  is  said  to  a  man  to  his  face,  which 
conveys  the  idea  of  an  obligation  upon  his  part  to  the  person 
addressing  him,  or  on  whose  behalf  the  statement  is  made,  he  is  at 
least  in  some  measure  called  upon  to  contradict  or  explain  ;  but  a 
failure  to  answer  a  letter  is  entirely  different,  and  there  is  no  rule 
6t  law  which  requires  a  person  to  enter  into  a  correspondence  with 
another  in  reference  to  a  matter  in  dispute  between  them,  or  which 
holds  that  silence  should  be  regarded  as  an  admission  against  the 
party  to  whom  the  letter  is  addressed.  Such  a  rule  would  <enable 
one  party  to  obtain  an  advantage  over  another  and  has  no  sanction 
in  the  law.  We  think  that  the  court,  on  the  trial  at  Special  Term, 
properly  held  that  the  letter  was  inadmissible  for  the  purpose 
of  showing  a  demand,  and  that  the  judge,  except  upon  the  previous 
trial  of  the  issue  which  was  submitted  to  the  jury,  erred  in  receiv- 
ing the  same  in  evidence. 

There  was  no  error  in  any  of  the  findings  of  the  court  .upon  th» 
trial,  and  the  judgment  shotild  be  affirmed. 

Judgineni  affirmod. 

All  concur,  except  Dakotobth,  J.,  absent. 
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OiTT  Natiokal  Bank  of  Poughkbbpsie  v.  Phelps. 

(97  N.  Y.  44.) 
Bank  —  NdHorud — ehangedfram  SUus  — guarajUy. 

A  National  bank,  changed  from  a  State  bank,  may  maintain  an  action  on  a 
oontinoing  guaranty  for  loans,  held  by  it  before  the  change,  for  loans  both 
before  and  after  the  change. 

ACTION  on  a  guaranty.     The  head-note  and  opinion  show  the 
point.     The  plaintiff  had  judgment  below. 

Edward  8,  Clinch,  for  appellant. 

H,  A.  Nslsan  and  W.  Farringion,  for  respondent. 

Sapallo,  J.  On  the  former  appeal  in  this  case,  86  N.  Y.  484, 
we  decided  that  the  plaintiff  was  entitled  to  recover  of  the  defend- 
ant so  much  of  the  indebtedness  of  Woodruff  to  the  City  Bank,  as 
was  incurred  before  that  bank  reorganized  as  the  City  National 
Bank,  and  as  remain  unpaid.  The  same  points  were  raised  on  that 
appeal,  which  are  now  urged  by  the  appellant,  so  far  as  the  indebted- 
ness aboTC  referred  to  is  concerned,  and  in  that  respect  there  was 
no  material  change  in  the  facts  on  the  second  trial. 

The  question  of  the  liability  of  the  defendant  for  indebtedness 
incurred  by  Woodruff  after  the  City  Bank  reorganized  as  a  National 
bank  was  not  decided,  nor  necessarily  involyed,  on  the  former  ap- 
peal. The  judgment  then  under  review  was  one  of  nonsuit,  and 
if  the  plaintiff  had  a  right  of  action  for  any  part  of  his  demand, 
that  was  suf9cient  to  require  a  reversal  without  regard  to  the 
amount  recoverable.  The  case  was  therefore  decided  on  the  ground 
that  even  if  it  should  be  conceded  for  the  time  that  the  City 
National  Bank  could  not  make  fresh  advances  to  Woodruff  and  hold 
the  defendant  liable  on  the  guaranty,  he  was  liable  at  all  events  for 
the  sums  advanced  by  the  City  Bank,  the  obligations  for  which  had 
been  renewed,  with  the  defendant's  consent,  by  the  City  National 
Bank  which  succeeded  to  all  the  rights  of  the  City  Bank. 

On  the  present  appeal,  the  point  which  was  thus  left  undecided 
is  distinctly  and  directly  presented.  On  the  second  trial  the  phiint- 
iff  recovered  the  amount  of  three  notes  given  by  Woodruff  to  the 
Vol.  XLIX  — 66 
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Gity  National  Bank,  viz.,  one  of  $500,  one  of  $250  and  one  of 
$1,400.  The  first  two,  amonnting  to  $750,  were  shown  to  haTe 
been  given  for  a  balance  remaining  nnpaid,  of  the  original  adyanoes 
made  to  WoodrofF  by  the  Oity  Bank  under  the  guaranty,  and  they 
conseqaently  are  covered  by  the  decision  in  the  former  case.  But 
the  origin  of  the  $1,400  note  was  not  thas  traced,  and  the  evidenoe 
was  to  the  effect  that  it  was  given  for  a  balance  remaining  unpaid 
on  a  note  for  $2,000  discounted  for  Woodruff  by  the  Gity  National 
Bank  July  26,  1869,  after  the  reorganization,  which  had  been  re- 
duced by  payments,  and  renewed  from  time  to  time  down  to  Jan- 
uary 17,  1876,  when  the  last  renewal  was  given  for  $1,400,  payable 
four  months  after  date.  In  respect  to  this  note,  the  judge  on  the 
trial  charged  the  jury  that  the  guaranty  of  Phelps  &  Kingman, 
which  was  a  continuing  guaranty,  continued,  and  that  the  bank 
had  a  right  to  advance  upon  it  to  the  extent  of  $5,000,  so  long  as 
the  firm  of  Phelps  &  Kingman  existed,  or  so  long  as  the  bank  hold- 
ing the  guaranty  and  acting  upon  it  had  no  notice  of  the  dissolution 
of  this  firm.  And  he  further  charged  that  when  the  change  was 
made  from  the  Gity  Bank  to  the  Gity  National  Bank  whatever  debt 
was  due  upon  that  guaranty,  vested  in  the  Gity  National  Bank.  Thus 
&r  the  charge  conformed  to  the  decision  of  this  court  before  referred 
to ;  but  the  judge  went  on  to  charge  further  that  the  guaranty  con- 
tinued so  that  the  Gifcy  National  Bank  could  continue  to  advance 
^pon  it  60  long  as  it  had  no  notice  of  the  dissolution  of  the  firm  of 
Phelps  &  Kingman.  If  this  position  is  sustained,  the  $1,400  note 
•stands  upon  the  same  footing  as  the  notes  of  $500  and  $250,  and 
the  reorganization  of  the  Gity  Bank,  in  pursuance  of  the  National 
Banking  Act,  becomes  immaterial  to  the  present  controversy. 

In  regard  to  this  point  Folgbb,  J.,  in  his  opinion  in  the  former 
Appeal,  says,  86  N.  Y.  490  :  "  As  we  view  the  case  we  need  not 
pass  upon  the  full  scope  of  the  point  that  the  Gity  National  Bank 
cannot  hold  the  defendant  upon  the  obligation  to  the  Oity  Bank. 
The  point,  in  its  extent,  rests  upon  the  proposition  that  the  plaint- 
iff is  a  distinct  corporation  from  the  State  Gity  Bank  ;  that  they 
are  distinct  parties,  and  that  the  obligation  of  a  surety  to  one  party 
may  not  be  availed  of  by  another  party.  That  this  proposition  ap- 
plies to  the  change  made  by  the  Gity  Bank  from  State  to  Fedendl 
jurisdiction,  is  not  so  easy  of  concession  or  refutation  as  it  may  seem 
at  first  sight." 

The  question  was  thus  left  open,  and  the  case  disposed  of  with- 
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out  regard  to  it.  Bat  it  now  becomes  necessary  to  determine  it, 
and  on  consideration  we  have  come  to  the  conclusion  that  it  should 
be  determined  in  accordance  with  the  Tiew  expressed  by  the  judge 
upon  the  trial,  and  by  Gilbebt,  J.,  in  his  opinion  in  this  case  at 
General  Term,  16  Hun,  158.  The  general  scheme  of  the  National 
Banking  Act  is  that  State  banks  may  avail  thenselyes  of  its  privi- 
leges and  subject  themselves  to  its  liabilities,  without  abandoning 
their  corporate  existence,  without  any  change  in  the  organization, 
oflSoers,  stockholders,  or  property,  and  without  interruption  of  their 
pending  business  or  contracts.  All  property  and  rights  which  they 
held  before  organizing  as  National  banks  are  continued  to  be  vested 
in  them  under  their  new  status.  Great  inconveniences  might  re- 
sult if  this  saving  of  their  existing  assets  did  not  include  pending 
executory  contracts,  and  pending  guarantees,  as  well  as  vested 
rights,  of  property.  Although,  in  form,  their  property  and  rights 
as  State  banks  purport  to  be  transferred  to  them  in  their  new 
status  of  National  banks,  yet  in  substance  iiiere  is  no  actual  transfer 
from  one  body  to  another,  but  a  continuation  of  the  same  body, 
under  a  changed  jurisdiction.  As  between  it  and  those  who  have 
contracted  with  it,  it  retains  its  identity,  notwithstanding  its  ac- 
ceptance of  the  privilege  of  organizing  under  the  National  Banking 
Act 

[Omitting  other  pointa] 

The  judgment  should  be  aflSrmed. 

Judgment  affirm§tL 
All  concur. 


Stbohbb  v.  Eltiko. 

m  N.  T.  108.) 

Negligence— Joint  efUerpriee. 

Befendant  famished  team,  wsgon,  etc.,  for  carrying  passengers,  and  MeCSum 
gathered  tbie  passengers  and  collected  the  fares,  and  the  two  divided  the 
receipts  in  an  agreed  proportion.  Plaintiff,  while  walking  in  a  street,  was 
ran  over  by  the  team  and  wagon,  negligently  driven  by  MeCSann,  defendant 
not  being  present.    Held,  that  this  action  of  damages  woald  lie. 

ACTION  of  personal  injuries  by  negligence.     The  opinion  states 
the  case     The  plaintifiF  had  judgment  below. 
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Lewis  E.  Carry  for  appellant. 
John  W.  Lyon^  for  respondent. 

Dakfobth,  J.  The  plaintiff,  while  walking  in  a  public  street  in 
the  Tillage  of  Port  Jervis,  was  knocked  down  and  run  over  by  a 
team  of  horses  and  wagon  belonging  to  the  defendant.  He  was  in- 
jured, and  brought  this  action  to  recoyer  compensation  for  th^ 
damages  sustained.  The  plaintiff  had  a  yerdict,  which  the  Special 
Term  refused  to  set  aside,  and  judgment  followed  in  his  fayor.  It 
was  affirmed  by  the  General  Term. 

The  case  shows  that  the  defendant  was  not  present  at  the  col- 
lision, and  upon  appeal  to  this  court  the  only  question  raised  is, 
whether  the  learned  trial  judge  erred  in  holding  as  matter  of  law 
that  he  was  liable  for  the  driyer's  negligence.  There  was  no  dis- 
pute as  to  the  facts.  The  team  was  owned  by  the  defendant,  its 
driyerwasone  McGann,.|fche  business  transacted  with  it  was  the  car- 
riage of  passengers,  and  the  defendant  testifying  in  his  own  behalf 
concerning  the  relation  between  McCann  and  himself  said,  in  sub- 
stance, that  the  arrangement  was  that  he  would  furnish  the  team 
and  equipments  and  take  care  of  them,  and  McCann  gather  the 
passengers  and  collect  their  fares  which  were  to  be  diyided  in  the 
proportion  of  three-quarters  to  himself  and  one-quarter  to  McCann. 
In  face  of  these  facts  the  appellant  contends  that  the  relation  was 
not  that  of  master  and  seryant,  which  may  be  conceded,  and  also 
argues  that  there  was  no  partnership  between  them,  and  assuming 
that  to  be  so,  insists  that  there  can  be  no  liability  on  the  part  of  one 
for  the  other's  act,  and  we  must  hold  that  way  or  the  appeal  fails. 

It  is  clear  howeyer  that  there  was  a  contract  relation  between 
them.  They  undertook  to  engage  together  in  a  money-making 
occupation,  to  which  one  contributed  as  capital  the  horses,  harness 
and  wagon,  and  food  and  care  for  the  team,  and  the  other  his  per- 
sonal seryices.  The  reward  of  each  was  to  be  deriyed  from  the 
ayails  of  the  business  as  such,  and  not  by  way  of  compensation 
either  for  sendees  or  use  of  property.  As  to  third  persons  there- 
fore, within  rules  too  well  settled  to  permit  discussion,  each 
became  the  agent  of  the  other  in  the  prosecution  of  the  common 
enterprise,  and  liable  for  his  omissions  and  faults  in  regard  thereto. 
Champion  y.  Bostioicky  18  Wend.  176;  Legget  y.  Hyde,  68  N.  Y. 
272;  8.  c,  17  Am.  Rep.  244;  Roberts  y.  Johnson,  68  N.  Y.  613. 
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The  learned  counsel  for  the  appellant  also  claims  that  the  court 
should  have  directed  the  jury  to  inquire  whether  McGann  was,  at 
the  time  of  the  injury  complained  of,  in  a  separate,  independent 
buBiness.  Such  fact  had  no  evidence  for  its  support,  and  it  would 
therefore  hare  been  error  to  submit  it  as  one  which  might  neyer- 
theless  be  found. 

We  think  the  judgment  should  be  aflSrmed. 

Judgmmt  affirtMd, 
All  concur. 


FiBST  Natiokal  Bank  of  Osweoo  y.  Dinnr. 

(VrN.  T.140.) 
BxecuUan  —  l&oif  on  replevied  ehtUM, 

A  j^pleried  ehattel  in  possession  of  the  sheriil  is  not  liable  to  exeeation  agaiasl 

the  same  defendant  in  another  action.* 

PBOOEEDINOS  to  stay  execution.     The  head-note  states  the 
point.    The  General  Term  reversed  the  Special  Term  order 
for  a  stay. 

Louis  Marshall,  for  appellant 

iSl  C.  Huntington,  for  respondent. 

FiKCH,  J.  If  the  General  Term  were  right  in  sustaining  the 
levy  upon  the  property  held  under  the  writ  of  replevin,  the  sheriff 
oocupies  a  very  awkward  and  anomalous  position,  and  the  law  is 
made  to  demand  a  seeming  impossibility.  The  sheriff  took  posses- 
don  of  the  malt  in  obedience  to  process  requiring  him  to  take  that 
specific  property.  The  defendants  in  replevin,  Dunn  and  Dorsey, 
not  giving  a  bond  for  the  return  of  the  property  within  the  pre- 
scribed three  days,  it  became  the  imperative  duty  of  the  sheriff 
to  deliver  such  property  to  the  First  National  Bank  of  Oswego, 
the  plaintiff  in  the  action.  While  preparing  to  make  such  deUveiy, 
but  before  it  had  been  actually  accomplished,  the  Second  National 
Bank  of  Oswego  issued  to  him  an  execution  against  Dunn,  and 
required  him  to  levy  upon  the  same  property.     He  made  the  levy, 

•QeeSard^  v.  TUton  (68  Me.  195),  28  Am.  Rep.  84. 
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and  80  found  himself  at  one  and  the  same  instant  required  to 
deliver  up  the  malt  on  one  mandate  and  retain  and  sell  it  on 
another.  He  cannot  do  both.  The  two  duties,  each  equally  im- 
perative, are  utterly  inconsistent,  and  the  performance  of  either 
inevitably  involves  the  non-performance  of  the  other.  The  diffi- 
culty too  does  not  end  with  the  sheriff,  but  extends  to  the  plaintiff 
in  replevin.  He  sues  Dunn  to  recover  the  identical  property, 
claiming  to  be  its  owner,  and  obtains  for  the  safety  of  his  title  a 
lawful  possession.  But  that  safety  is  weak  and  brittle  if  Dunn  can 
confess  a  judgment  to  a  creditor,  who  alleging  his  debtor's  owner- 
ship, can  again  put  in  jeopardy  the  possession  of  the  property. 
The  law  compels  the  plaintiff  in  the  replevin,  as  the  price  of  his 
temporary  possession,  to  give  a  bond  for  the  return  of  the  property, 
if  such  return  is  in  the  end  adjudged,  and  yet  if  levies  may  be 
made  in  behalf  of  creditors,  the  law  prevents  the  very  return 
which  it  at  the  same  time  requires.  It  was  a  similar  inconsistency 
to  which  the  Federal  court  called  attention  in  Hagan  v.  Lucas,  10 
'P6t.  404.  Justice  McLean  said:  ^^If  the  property  be  liable  to 
execution  a  levy  must  always  produce  a  forfeiture  of  the  bond. 
.  For  a  levy  takes  the  property  out  of  the  possession  of  the  claimant 
•and  renders  the  performance  of  his  bond  impossible.  Can  a  result 
so  repugnant  to  equity  and  propriety  as  this  be  sanctioned  ?  Is 
the  law  so  inconsistent  as  to  authorize  the  means  by  which  the  dis* 
charge  of  a  legal  obligation  is  defeated,  and  at  the  same  time  exact 
a  penalty  for  the  failure?  " 

From  these  inconsistencies  there  must  be  some  avenue  of  escape. 
.The  right  of  the  Second  National  Bank,  as  a  judgment-creditor  of 
-Dunn,  to  contest  the  validity  of  his  assignment  to  Dorsey,  and  the 
alleged  title  of  the  First  National  Bank  by  virtue  of  its  warehouse 
receipt,  is  undoubted.  Claiming  the  malt  to  be  in  truth  the  prop- 
erty of  Dunn,  it  may  levy  upon  it  and  seek  to  maintain  its  hold, 
unless  met  by  the  obstruction  of  an  existing  custody  of  the  law. 
That  obstruction  the  appellant  interposes,  and  asserts  it  to  be 
effectual  whether  at  the  moment  of  the  attempted  levy  the  malt 
was  in  the  custody  of  the  officer,  or  had  been  delivered  to  the  tem- 
porary possession  of  the  bank  during  the  pendency  of  its  proceed- 
ings in  replevin.  The  precise  question  does  not  seem  to  have  been 
decided  by  any  court  of  last  resort,  but  the  authorities  approach  it 
from  several  directions,  and  indicate  the  principles  which  should 
govern  its  determination.     The  old  action  of  replevin  and  its 
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modem  sabstitate  are  alike  in  the  nature  of  proceedings  in  rem. 
The  court  fastens  upon  the  identical  property,  and  holds  it  subject 
to  its  own  ultimate  disposition-  If  by  its  own  rules  it  cannot  hold 
the  res  against  other  process  which  it  has  power  to  control,  the 
action  loses  its  character  and  becomes  merely  one  for  damages.  In 
Hagan  y.  Lucas,  supra,  it  was  ruled  that  the  property  taken  on  the 
writ  is  in  the  custody  of  the  law,  both  while  held  by  the  officer, 
and  after  delivery  to  the  plaintiff,  and  so  remains  during  the  pen- 
dency of  the  action  awaiting  the  final  disposition  of  the  court. 
And  it  was  further  said  that  this  custody  could  not  be  disturbed  by 
any  process,  especially  not  by  that  emanating  from  another  jurisdic- 
tion. This  case,  and  its  doctrine  as  stated,  were  approyed  by  the 
same  court  in  a  very  recent  decision.  CoveU  y.  Hyman,  111  IT.  S. 
176.  It  is  true,  as  the  General  Term  say,  that  the  case  cited  was 
one  in  which  the  writ  under  which  a  bond  was  given  for  the  return 
of  the  property  was  issued  from  the  State  court,  while  the  dis- 
turbing execution  came  from  the  Federal  court,  and  the  avoidance 
of  a  conflict  of  jurisdiction  was  assigned  as  the  principal  ground 
of  decision.  But  at  the  foundation  of  that  conflict  was  the  incon- 
sistency of  a  legal  requirement  that  an  officer  should  hold  the 
property  for  one  purpose  and  yet  be  compelled  to  surrender  it  for 
another.  That  the  hostile  mandates  came  from  different  courts 
only  emphasized  the  inconsistency. 

It  was  early  held,  and  has  been  steadily  maintained,  that  prop- 
erty levied  upon  by  an  officer,  when  found  in  and  taken  from  the 
possession  of  the  defendant  in  the  execution,  cannot  be  replevied 
unless  in  a  case  where  the  taking  was  tortious,  and  the  officer  liable 
in  trespass.  Thompson  v.  Button,  14  Johns.  86;  PangbumY.  Pat- 
ridge,  7  id.  142.  And  that  illustrates  the  difference  between  a 
taking  on  execution  and  on  a  writ  of  replevin.  In  the  former 
case  he  is  required  to  take  only  the  property  of  the  debtor,  and  is 
a  trespasser  if  he  takes  that  of  a  stranger;  but  in  the  latter  he  is 
required  to  take  certain  specific  property,  and  is  not  a  trespasser, 
and  cannot  be  sued  for  taking  it  His  possession  under  the  writ 
and  his  power  to  obey  it  are  thus  perfectly  protected,  and  his  taking 
is  entirely  unaffected  by  the  question  of  ownership. 

In  Acker  v.  White,  25  Wend.  614,  the  property  was  levied  upon 
in  1837  as  the  property  of  Jessup.  Thereafter  White  took  out  a 
writ  of  replevin  and  gave  the  necessary  bond,  but  left  the  property 
in  the  possession  of  Jessup.    In  183d  Acker,  as  sheriff,  levied  upon 
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the  same  property,  while  the  repleyin  suit  remained  undecided. 
White  recovered  the  property  from  Acker,  the  court  saying  that 
'Uhe  bond  was  substituted  for  the  goods/'  and  '^  assuming  that 
the  plaintiff  acquired,  by  yirtile  of  the  bond  and  replevin,  the 
property  in  question,  then  though  it  still  continued  in  the  posses- 
sion of  Jessup,  it  would  not  be  subject  to  execution  against  him.'^ 

The  case  of  Burkle  y.  Luce,  1  N.  Y.  163,  cited  by  the  General 
Term,  decided  only  that  where  the  replevin  suit  had  abated,  and 
could  not  be  revived  because  of  the  death  of  the  plaintiff,  the  levy 
made  by  the  sheriff,  from  whose  possession  the  replevin  had  taken 
the  property,  at  once  revived,  and  he  could  re-take  it  from  the 
possession  of  the  plaintiff's  executors.  There  the  replevin  was  at 
an  end,  and  the  custody  of  the  law  discharged.  We  fail  to  find 
anywhere  authority  for  the  doctrine  that  by  the  issue  of  an  execu- 
tion a  sheriff  holding  property  under  a  writ  of  replevin  can  be 
forced  to  disobey  the  mandate  of  the  writ  The  case  of  successive 
executions  issued  to  the  same  officer  stands  upon  different  principles. 
Even  there,  it  is  said,  that  having  levied  under  the  first  execution, 
he  cannot  and  does  not  levy  under  the  second,  but  its  issue  to  him 
operates  as  a  constructive  levy.  Seymour  v.  Newton,  17  Hun,  30. 
But  in  such  case  he  is  not  chsurged  with  inconsistent  duties,  or  his 
lawful  possession  disturbed.  The  later  executions  in  no  manner 
alter  or  interfere  with  his  duty  under  the  first.  He  can  obey  all 
the  mandates,  and  is  not  driven  to  disobey  any,  but  an  execution 
following  a  writ  of  replevin  sets  the  officer  at  once  at  war  with 
himself. 

The  Code  has  made  provision  for  the  case  of  a  claimant  whose 
claim  existed  prior  to  the  replevin  (§  1709),  but  has  made  none  for 
a  case  where,  as  here,  the  creditor's  judgment  was  obtained  and 
his  execution  issued  after  the  replevin.  In  such  case  he  can  only 
claim  through  the  title  of  the  debtor.  If  there  be  none  in  him, 
there  can  be  no  right  of  the  creditor.  If  that  title  is  already  in 
dispute,  he  must  abide  its  issue;  or  if  need  be,  in  a  lawful  manner 
take  part  in  its  determination.  If  the  property  be  lawfully  removed 
from  the  possession  of  his  debtor,  and  held  by  the  law  for  a  final 
adjudication,  he  cannot  disturb  that  custody,  or  invade  it  with  in- 
consistent process.  He  must  take  such  remedy  as  will  not  inter- 
fere with  the  custody  lawfully  acquired  and  maintained.  Oades  of 
attachment  furnish  an  illustration.  The  duty  of  an  officer  to  whom 
the  warrant  has  been  issued  is  to  take  and  retain  the  property  till 
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final  jadgment  and  execution.  Hence  it  is  said  that  property  in 
eusiodia  hgis  cannot  be  attached.  Drake  Attachments,  g  251. 
And  the  case  of  Read  y.  Sprague,  84  Ala.  101,  is  cited.  There  an 
attachment  was  placed  in  the  hands  of  the  sheriff,  and  before  its 
IcTj  a  writ  of  seizure  from  a  Court  of  Chancery  was  issued  to  the 
same  officer.  He  tried  to  execute  both.  Of  course  he  could  not, 
and  the  court  held  that  since  he  could  not  execute  the  attachment 
except  by  taking  the  property,  and  the  moment  he  took  it  the 
property  was  in  the  custody  of  the  court  under  the  writ  of  seizure, 
therefore  the  attachment  could  not  be  levied.  If  the  courts  of  this 
State  have  modified  this  rule,  it  is  only  in  a  manner  which  pre- 
serves its  substantial  elements.  In  Dunhp  v.  Patterson  Fire  In- 
surance  Co.,  74  N.  Y.  145;  B.  c,  30  Am.  Bep.  283;  money  de- 
posited with  the  clerk  of  a  court,  in  lieu  of  an  undertaking  on 
appeal,  was  held  liable  to  an  attachment  in  an  action  by  a  third 
person  against  the  depositor.  But  this  went  upon  the  ground  that 
the  attachment  operated  not  upon  the  money  itself,  but  upon  the 
intangible  right  of  the  depositor  to  so  much  of  it  as  might  remain 
after  the  exigencies  of  the  appeal  were  satisfied;  and  the  court  care- 
fully and  sedulously  guarded  itself  against  a  construction  that 
woidd  interfere  with  the  custody  of  the  fund. 

The  creditor,  in  the  present  case,  must  pursue  a  remedy  consist- 
ent with  the  sherifTs  duty  under  the  replevin,  and  with  the  hold 
which  the  law  has  upon  the  property.  The  issue  of  his  execution 
gave  him  a  general  lien  against  the  property  of  his  debtor.  He 
meets  with  an  obstruction  to  his  levy.  We  see  no  reason  why  he 
may  not  proceed  in  equity,  making  all  the  rival  claimants  parties, 
preventing  if  need  be  a  transfer  of  the  property  by  the  plaintiff  in 
replevin,  avoiding  a  multiplicity  of  suits,  and  so  determining  in  one 
action  the  whole  controversy.  We  think  the  Special  Term  was 
right  in  setting  aside  the  levy. 

The  ordw  of  the  General  Term  should  be  reversed,  and  that  of 
the  Special  Term  affirmed,  with  costs. 

Ordered  accordingly. 

All  oonour,  except  Bugbb,  C.  J.,  taking  no  part. 
Vol.  XLIX— 68 
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PartnerMp-^reUrmff partner—- efridenM-^admittim^ of  r^ 

In  an  action  against  a  retired  partner  for  a  debt  contracted  bj  the  remaining 
members,  in  the  same  firm  name,  on  the  ground  of  the  want  of  notice  or 
knowledge  of  the  dissolution,  the  aoooont  as  entered  on  the  ledger  of  the 
new  firm  is  not  evidence  against  the  defendant. 

ACTION  on  acconnt    The  opinion  statee  the  fact    The  plaint* 
iff  had  judgment  below. 

John  E,  Parsons  J  for  appellant. 
Albert  Stiekney,  for  respondent. 

Eabl,  J.  Preyions  to  August  11,  1874^  the  defendants,  Oharles 
D.  Leyerich,  Edward  Leverich  and  Stephen  D.  Leverich,  were  co- 
partners, doing  business  in  the  city  of  New  York,  under  the  firm- 
name  of  Leverich  &  Co.  For  some  years  prior  to  that  day  the 
plaintiff's  assignor,  John  J.  Pringle,  was  a  dealer  with  the  firm 
and  was  then  indebted  to  it.  On  that  day  the  firm  was  dissolved 
and  Charles  D.  Leverich  retired  therefrom  and  never  thereafter 
had  any  connection  therewith.  The  remaining  members  of  the 
firm  continued  to  carry  on  the  same  business  under  the  same  firm- 
name  until  1878  when  they  became  bankrupts.  John  J.  Pringle, 
after  the  dissolution  of  the  old  firm,  continued  to  deal  with  the 
new  firm,  and  at  the  time  of  its  bankruptcy,  in  1878,  the  latter 
firm  was  indebted  to  him  in  the  sum  of  about  $15,000.  His  claim 
for  that  amount  he  assigned  to  the  plaintiff,  and  he  brought  this 
action  against  the  members  of  the  old  firm,  seeking  to  hold  them 
for  the  debt  on  the  ground  that  his  assignor  had  received  no  notioe 
and  had  no  knowledge  of  the  dissolution  thereof.  Charles  D. 
Leverich,  the  present  appellant,  defended  the  action  upon  the 
ground  that  he  had  retired  from  that  firm,  and  that  the  plaintiff's 
assignor  had  knowledge  of  such  retirement.  Upon  this  appeal  his 
counsel  has  brought  to  our  attention  various  alleged  errors  for 
which  he  seeks  to  have  the  judgment  reversed;  but  as  we  have 
reached  the  conclusion  that  one  of  the  allegations  of  error  is  well 
founded,  we  will  at  this  time  take  no  notioe  of  the  others. 
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Upon  the  trial  for  the  i^nrpose  of  proving  the  amount  of  hig 
daim,  the  plaintiff  called  as  a  witness  Stephen  D.  Leverich,  one  of 
the  defendants,  who  produced  a  book  and  testified  that  it  was  the 
ledger  of  the  firm  of  Leverich  &  Co.,  composed  of  himself  and 
Edward  Leyerich.  He  was  then  asked  this  question:  "  What  was 
the  amount  of  the  indebtedness  of  the  firm  of  LcTerich  &  Co.  to 
John  J.  Pringle  on  February  15,  1878,  as  shown  by  this  book?" 
This  question  was  objected  to  by  the  counsel  for  Charles  D.  LeTe- 
rich,  upon  the  ground  that  it  appeared  that  he  was  not  a  member 
of  the  firm  of  Leverich  &  Co.  at  the  time  in  question.  The 
objection  was  OTerruled  by  the  court  and  an  exception  was  taken  to 
the  ruling.  The  witness  answered:  '^  On  Eebruary  15,  1878,  the 
firm  owed  John  J.  Pringle  $14,966,"  and  this  was  the  only  evidence 
given  of  the  amount  of  the  plaintiff's  claim. 

The  entries  in  the  book  were  not  used  as  memoranda  to  refresh 
the  memory  of  the  witness,  but  they  were  received  as  original  evi- 
dence,  and  the  question  is,  whether  as  such  they  were  properly 
received?  In-  considering -this  question  we  must  assume  that  the 
plaintiff's  assignor  did  not  during  the  time  he  dealt  with  Leverich 
&  Co.  have  any  notice  of  the  retirement  of  Charles  D.  Leverich 
from  the  firm.  The  claim  of  tl^e  plaintiff  is,  that  as  he  did  not  have 
such  notice,  as  to  him,  Charles  D.  Leverich  was  to  be  treated  as  a 
member  of  the  firm  for  all  purposes. 

During  the  continuance  of  a  firm  the  law  of  agency  mainly, 
although  not  exclusively,  governs  the  relations  of  its  uLembers  to 
each  other  and  to  the  persons  who  deal  with  it.  One  partner  is  the 
general  agent  of  the  firm  to  bind  it  in  all  matters  pertaining  to  the 
business  carried  on  by  the  firm.  The  rule  may  also  be  stated  that 
as  to  himself  he  acts  as  principal,  and  as  to  his  partners  he  has  a 
general  agency  to  bind  them  in  all  matters  of  the  firm. 

A  partner  who  retires  from  a  firm  may  be  held  liable  to  all  per- 
sons who  had  previously  dealt  with  it  and  who  continued  to  deal 
therewith  until  they  have  notice  or  knowledge  of  his  retirement 
In  Parsons  on  Partnership  (2d  ed.),  427,  it  is  said:  ''  The  reason 
of  the  rule  is  perfectly  obvious.  They  whom  he  authorizesr  to 
think  him  a  partner  may  hold  him  as  such;  and  being  a  partner, 
and  being  known  as  a  partner,  he  authorizes  all  to  think  him  so 
who  do  not  know  that  he  has  ceased  to  be  one.  If  we  suppose 
no  fraud  on  his  part,  there  is  negligence  on  his  part,  and  of  two 
innocent  persons  he  should  suffer  whose  negligence  caused  the 
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error."  In  Story  on  Partnership  (7th  ed.),  §  160,  it  is  said:  **  Where 
an  ostensible  or  known  partner  retires  from  the  Ann,  he  will  still 
remain  liable  for  all  the  debts  and  contracts  of  the  firm,  as  to  all 
persons  who  had  preyiously  dealt  with  the  firm,  and  have  no  notice 
of  his  retirement.  This  is  a  just  result  of  the  principle  that 
where  one  of  two  innocent  persons  must  suffer  from  giving  credit, 
he  who  has  misled  the  confidence  of  the  other,  and  has  been  the 
cause  of  the  credit,  either  by  his  representations,  or  his  negligence, 
or  his  fraud,  ought  to  suffer  instead  of  the  other." 

It  is  thus  seen  that  the  reason  for  holding  one  who  has  retired 
from  the  firm  in  such  case  is  based  either  upon  the  law  of  estoppel 
in  pais,  or  upon  the  rule  which  is  frequently  applied,  that  where  one 
of  two  innocent  parties  must  suffer,  he  should  suffer  who  by  his  fraud 
or  by  his  negligence  has  induced  confidence  or  action  on  the  part  of 
the  other  party.     But  the  reason  for  holding  the  retired  partner 
goes  so  far  only  as  to  make  him  responsible  to  innocent  persons  who 
continue  to  deal  with  the  firm,  presumptively  on  the  faith  of  his 
presence  as  a  member  thereof ;  and  all  obligations  to  such  persons 
created  in  such  dealings  bind  the  retired  partner  just  as  fully  and 
thoroughly  as  if  he  continued  to  be  a  member  of  the  firm.     The 
rule  thus  defined  goes  far  enough^  to  protect  the  former  dealers 
with  the  firm.     After  a  dissolution  of  a  firm  by  the  retirement  of 
one  of  the  members  thereof,  it  is  well  settled  that  the  surviving 
members  cannot  bind  him  by  their  admissions  {Brisban  v.  Boyd,  4 
Paige,  17;  Wald&n  v.  Shsrbume,  15  Johns.  409);  and  it  matters  not 
whether  the  dealer  to  whom  the  admissions  were  made  knew  of  the 
dissolution  or  not.    It  is  sufficient  that  at  the  time  the  admissions 
were  made  the  parties  making  them  had  no  right  to  bind,  rep- 
resent or  act  for  the  partner  who  had  retired.    In  Whtiman  v. 
Leonard,  3  Pick.  177,  the  following  language  was  used  by  Pabkbr, 
G.  J. :  *'  It  is  said  however  that  as  to  a  person  accustomed  to  deal 
with  the  partnership,  it  continued  until  he  had  notice  of  the  dis- 
solution; but  that  must  apply  to  their  usual  dealings." 

It  does  not  appear  when  these  entries  in  the  ledger  were  written, 
or  that  they  were  part  of  any  transaction  between  the  plaintiff's 
assignor  and  the  firm,  or  that  they  were  the  result  of  any  settle- 
ment then  made  between  him  and  the  firm.  Nothing  appears 
about  them  except  that  they  were  in  the  ledger  of  the  firm.  They 
may  have  been  written  there  after  the  plaintiff  had  ceased  to  deal 
with  the  firm,  or  after  he  had  notice  of  the  dissolution,  or  after  the 
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bankruptcy  of  the  firm.  They  were  evidently  written  after  the 
dealing  had  ceased,  as  they  contained  the  entire  balance  of  the 
plaintiffs  claim.  They  were  therefore  at  most  the  bare,  naked 
declarations  or  admissions  of  the  firm  as  it  was  then  constituted, 
made  four  years  after  Charles  D.  Leyerich  had  retired  therefrom. 
They  can  therefore  have  no  more  force,  and  are  entitled  to  no  more 
weight  as  a^inst  him  than  the  mere  verbal  declarations  of  Edward 
and  Stephen  D.  Leverich.  The  rule  which  holds  a  retired  partner 
is  only  for  the  protection  of  those  former  dealers  with  the  firm, 
who  continue  to  deal  with  the  firm,  and  it  holds  him  liable  that 
they  may  suffer  no  injury  or  loss  from  such  retirement  unknown  to 
them.  But  the  rule  does  not  go  so  far  as  to  hold  that  the  mere 
naked  declarations  and  admissions  of  the  remaining  members,  not 
connected  with  any  dealings,  upon  which  the  dealer  takes  no  action, 
and  in  which  he  reposes  no  confidence,  can  be  used  against  the 
retirmg  member.  It  was  therefore  error  to  overrule  the  objection 
to  this  evidence. 

[Minor  point  omitted.] 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

«  Judgment  reversed. 

All  concur,  except  Rugbr,  0.  J.,  dissenting,  and  Ripallo,  J., 
absent. 


DiLLBKBEGE  V.  DyGBBT. 
(97  N.  T.  80B.) 

NegotiMe  inttrument — right  of  aceommodation  maker  to  eantr&nttian. 

One  of  the  several  accommodation  makers  of  a  joint  and  several  promissory 
note  paid  it,  and  afterward  transferred  it  for  valaeto  a  third  person.  HM, 
that  the  transferee  coald  maintain  an  action  for  contribution  against  the 
other  makers,  althoagh  he  paid  the  full  face,  the  transferor  paid  the  full 
interest  for  several  years,  and  the  transferee  proved  the  note  for  the  full 
amount  against  the  transferor  in  bankruptcy,  and  received  and  credited  a 
dividend. 

ACTION  for  contribution.     The  head-note  states  the  case.    The 
plaintiff  had  judgment  below. 
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M.  Rumsey  Miller^  for  reepondent. 
J.  F.  Parhhursty  for  appellants. 

FiNOH,  J.  We  afKrm  this  judgment  upon  the  ground  that  the 
note,  which  was  paid  by  George  W.  Snell,  although  extinguished 
as  such  by  the  fact  of  its  payment,  remained  in  the  hands  of  Snell, 
the  eyidence  of  a  right  to  contribution  against  his  co-sureties,  estab- 
lishing both  that  they  incurred  the  original  obligation  to  contribute, 
and  the  fact  of  payment  by  Snell,  which  made  that  obligation 
operative  in  his  favor ;  that  the  transfer  of  the  note  by  Snell  to 
the  plaintiff  was  for  a  valuable  consideration,  and  the  court  below 
correctly  held  that  itfe  delivery  to  the  plaintiff  passed  to  him  the 
right  of  contribution  of  which  it  was  the  evidence ;  and  that  this 
result  is  not  defeated  by  the  fact  that  both  parties  supposed  it  gave 
to  the  transferee  a  greater  right,  and  held  the  co-sureties  as  makers, 
instead  of  contributors,  for  the  amount  paid  by  Snell.  The  novelty 
and  possible  importance  of  the  question  seem  to  require  that  the 
reasons  for  our  conclusion  should  be  sufficiently  developed. 

It  must  be  remembered  that  the  exception  here  argued  concedes 
the  liability  of  the  co-sureties  defending  to  somebody,  either  to 
Snell  himself,  or  to  plaintiff  as  his  assignee,  and  the  sole  inquiry 
is,  not  whether  they  are  liable  at  all,  but  simply  whether  they  shall 
pay  Snell,  or  his  alleged  assignee.  The  only  question  is,  which  of 
two  is  entitled  to  receive  the  money  that  is  certainly  due  to  one ; 
and  the  only  interest  of  the  defendants  in  that  question  is  to  know 
which  is  the  person  to  whom  they  may  safely  pay  a  debt,  which,  on 
this  appeal,  must  be  treated  as  valid  and  existing.  Since  therefore* 
it  is  immaterial  to  the  defendants  which  of  the  two  they  pay,  pro- 
vided only  they  pay  but  once,  the  practical  question  remaining  is 
whether  Snell,  as  between  him  and  plaintiff,  is  entitled  to  collect 
and  receive  this  admitted  debt  notwithstanding  what  passed  between 
them;  and  that  again  is  the  inquiry  whether  Snell  transferred 
absolutely  nothing,  and  got  plaintiff's  money  for  nothing.  We  say 
got  his  money  for  nothing,  since  the  proof  is  that  plaintiff  advanced 
to  Snell  the  whole  $500 ;  and  as  it  also  appears  that  at  the  date  of 
the  transfer  there  was  owing  to  plaintiff  by  Snell  only  the  two  sums 
of  $130  and  $100,  and  that  at  the  time  of  such  transfer  some  money 
was  paid,  the  inevitable  inference  is  that  upon  delivery  of  the  note 
the  difference  between  its  face  and  the  amount  of  SneU's  subsisting 
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debt  was  adyanced  in  cash.  The  injustice  of  denying  to  plaintiff 
any  right  whateyer  against  the  defendants,  and  leaying  it  in  the 
ownership  of  Snell,  requires  us  to  consider  whether  any  rule  of  hiw 
compels  such  a  result. 

For  some  distance  in  the  appellant's  argument  we  feel  bound  to 
go  with  him.  That  the  note  was  extinguished  by  payment,  and 
therefore  the  doctrine  of  subrogation  does  not  apply,  wc  concede. 
The  creditor  had  nothing  but  the  note.  Until  it  was  paid  by  one 
of  the  co-sureties,  he  could  gain  no  right  as  against  his  fellows. 
Their  liability  to  him  depended  upon  his  extinction  of  the  common 
debt  Subrogation  implies  a  presumed  intention  to  keep  the 
creditor's  security  alive,  and  the  equity  of  so  doing  as  against  a 
principal  debtor.  Contribution  is  among  sureties  only,  and  pre- 
sumes the  payment  and  extinguishment  of  the  debt  by  one  for  the 
benefit  of  alL  It  rests  rather  upon  the  equity  of  equality  than 
upon  contract,  though  at  law,  to  save  the  right,  a  promise  to  con- 
tribute will  be  implied.  Gampbett  v.  Mesier,  4  Johns.  Oh.  334; 
Dennis  v.  Perriney  4  Edw.  Ch.  64;  Armitage  v.  Baldwin^  5 
Bear.  278. 

It  follows  also  as  the  appellant  argues,  that  the  transfer  of  Snell's 
right  of  contribution  cannot  be  held  to  have  passed  as  an  incident 
to  the  transfer  of  the  note  as  a  principal  obligation,  since  payment 
left  it  not  an  obligation  at  all;  and  that  if  the  right  of  contribution 
passed,  it  did  so  as  a  new  and  principal  obligation,  and  not  as  acces- 
sary to  a  dead  and  extinct  note,  and  that  brings  us  to  the  funda- 
mental inquiry,  what  was  the  effect  of  the  transaction  between 
Snell  and  the  plaintiff. 

It  is  obvious  on  the  face  of  it  that  both  parties  intended  that 
some  right  against  the  signers  of  the  note  should  be  transferred. 
The  note  in  the  hands  of  Snell,  although  extinguished  as  such  by 
payment,  was  yet  the  evidence  of  the  liability  to  contribution  by 
the  co-sureties  originally  incurred,  and  also  of  the  payment  by  Snell 
which  gave  him  the  right  to  enforce  such  obligation.  Hodgson  v. 
ShaWy  3  MyL  &  K.  183.  If  when  Snell  paid  the  note,  he  had  taken 
from  the  payee,  besides  the  note,  a  written  receipt  acknowledging 
its  payment,  and  then  Snell  had  transferred  both  note  and  receipt 
to  plaintiff  for  a  valuable  consideration,  there  being  no  other  facts 
but  that  bare  transaction,  an  intent  to  transfer  the  right  to  contri- 
bution would  be  easily  and  necessarily  inferred.  But  since  the 
note  in  Snell's  hands  was  the  equivalent  of  a  receipt  from  the 
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payee,  and  equally  evidence  of  payment,  the  transfer  of  the  note, 
no  other  facts  being  present,  woald  compel  an  inference  that  ihe 
right  of  which  it  was  the  eyidenoe  and  which  subsisted,  and  not 
the  right  which  was  gone  and  dead,  was  intended  to  be  transferred. 
If  in  just  such  a  case  as  that  supposed  the  co-sureties  had  paid  to 
plaintiff  their  contributory  shares,  and  thereafter  Snell  had  sued 
them  for  contribution  as  due  to  him,  it  is  hardly  possible  to  doubt 
that  the  payment  to  plaintiff  would  have  been  held  good.  The  in- 
tent of  the  party  is  to  be  inferred  from  his  acts;  the  intent  to 
transfer  some  right  rather  than  no  right  would  have  been  an  inev- 
itable presumption;  and  since  no  right  of  which  the  note  was  evi- 
dence existed,  save  the  right  of  contribution,  an  intention  to  trans- 
fer that  right  would  necessarily  have  been  presumed.  But  this 
case  does  not  stop  at  the  bare  fact  of  the  transfer.  The  legal  in- 
ference of  intent  deducible  from  that  is  claimed  to  be  rebutted  and 
supplanted  by  facts  showing  a  different  intent  and  that  a  purpose 
to  transfer  the  note  as  a  note,  and  as  a  living  obligation  against  the 
signers  for  its  full  amount  was  proved,  which  is  inconsistent  with 
the  primary  intent  inferable  from  the  bare  fact  of  transfer.  The 
facts  relied  upon  for  this  purpose  were  three:  first,  that  plaintiff 
advanced  the  full  face  of  the  note  and  not  merely  the  amount  due 
for  contribution;  second,  that  Snell  steadily  paid  to  him  the  full 
interest  upon  the  note  which  he  indorsed  thereon;  and  third,  that 
upon  Snell's  failure  the  plaintiff  proved  this  note  against  him  in 
bankruptcy  for  its  full  amount,  and  received  and  credited  a  divi- 
dend thereon.  It  seems  to  us  that  none  of  these  facts  are  incon- 
sistent with  an  intent  deducible  from  the  bare  transfer  to  assign 
and  pass  the  right  of  contribution.  When  plaintiff  advanced  to 
the  full  amount  of  the  note  he  may  very  well  have  assumed  that 
Snell  would  be  liable  to  him  for  the  full  amount  of  his  advance, 
and  the  note  serve  as  a  memorandum  or  evidence  of  that  fact,  while 
establishing  only  as  against  the  other  signers  a  liability,  less  in 
amount,  and  measured  merely  by  their  duty  of  contribution.  On 
that  basis  it  would  be  natural  and  proper  for  Snell  to  pay  the  full 
interest,  and  not  strange  that  its  payment  was  indorsed  on  the  notei 
And  on  that  basis  the  plaintiff  might  well  prove  his  debt  against 
Snell  in  bankruptcy  and  receive  a  dividend  upon  it  without  waiving 
recourse  to  the  sureties  remaining  liable,  at  least  if  nobody  ob- 
jected. The  intention  on  the  part  of  plaintiff  to  hold  Snell  for  the 
full  amount  of  the  advances,  and  to  treat  the  note  transferred  as  a 
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memonuidain  of  sach  amount  and  the  payments  thereon,  could 
easily  co-exist  with  an  intention  to  hold  the  other  signers  as  secur- 
ity for  the  same  debt  to  the  limit  of  their  actual  liability.  An  in- 
tent on  the  part  of  Snell  to  give  to  plaintiff  a  right  against  himself 
to  tiie  full  amount  of  the  face  of  the  note  could  co-exist  also  with 
afurther  intent  to  transfer  in  addition  and  as  added  security  the 
Uability  of  the  co-sureties  for  contribution.  These  facts  therefore 
do  not  necessarily  disprove  the  primary  intent  derived  from  the 
transfer.  They  show  only  another  and  added  intention  to  hold 
Snell  for  the  full  amount  without  necessarily  disproving  a  co-ex- 
isting intent  to  transfer  on  one  side  and  hold  on  the  other  a  liabil- 
ity of  the  sureties  for  a  lesser  sum. 

But  beyond  this  view  of  the  case  there  remains  another.  While 
no  one  of  the  parties  has  testified  that  this  transfer  was  made 
under  a  mistake  of  law,  and  in  the  absence  of  such  proof,  we 
ought  to  presume  that  they  knew  the  law,  and  acted  in  the  light  of 
that  knowledge,  it  may  still  be  possible  to  infer  from  the  facts  that 
both  parties  thought  the  note  a  valid  and  subsisting  obligation 
against  all  the  signers,  and  had  no  conscious  and  definite  intent  to 
transfer  anything  else.  But  grant  that  they  did  not;  does  it  follow 
that  the  right  of  contribution  did  not  pass  ?  It  is  argued  that  it 
did  not  pass  unless  the  minds  of  the  parties  met  over  that  specific 
transfer;  that  there  must  have  been  a  mutual  intent  to  assign  that 
identical  right;  and  no  such  meeting  of  minds  or  mutual  assent 
existed.  But  it  was  said  in  Schuyler  v.  Smithy  51  N.  Y.  314;  s.  o., 
10  Am.  Bep.  609,  that  '*  the  general  rule  undoubtedly  is,  that  it 
takes  two  parties  to  make  an  agreement,  and  that  their  minds 
must  meet.  But  this  rule  is  not  of  universal  application.  The 
law  sometimes  steps  in  and  makes  agreements  for  parties  which 
they  did  not  mutually  intend."  In  the  opinion  in  that  case  perti- 
nent illustrations  are  given,  but  some  more  nearly  allied  to  the  case 
in  hand  may  be  gathered  from  the  reports..  In  Oneida  Bank  v. 
Ontario  Bank,  21  N.  Y.  490,  a  loan  was  made  to  a  bank  for  which 
post  notes  were  delivered  which  were  illegal,  but  were  afterward 
assigned  by  the  lender  to  another  bank,  and  it  was  held  that  the 
assignee  could  recover  on  the  original  loan,  although  the  action 
was  on  the  post  noi^s,  and  no  transfer  of  the  original  loan  had 
been  made.  There,  as  here,  there  was  no  specific  transfer  of  the 
right  which  existed,  and  there,  as  here,  a  transfer  only  of  some- 
thing utterly  dead  and  worthless.  What  the  parties  had  in  their 
Vol.  XLIX  —  67 


580  NEW  YORK, 


DiUenbeck  ▼.  Djgert 


minds  was  the  post  notes  only^  and  yet  the  law  made  the  worthless 
paper  carry  to  the  assignee  the  yaloable  right,  when  such  a  thought 
probably  never  entered  the  mind  of  either  party.  Oases  hxwe 
arisen  in  which  a  mortgage,  Toid  for  usury,  has  been  assigned  to 
third  parties,  and  which  was  held  to  carry  to  the  assignee  the  right 
to  an  old  security  not  usurious,  for  which  the  Toid  mortgage  was 
given.  Oenaig  v.  Siiterly,  56  N.  Y.  217.  The  reasoning  in  that 
case  justifies  much  that  we  have  said  in  this,  but  it  especially  shows 
how  the  law  deems  within  the  intent  of  the  parties  something 
which  was  never  present  to  their  thoughts,  and  in  spite  of  some 
ineffectual  thing  which  was  so  present.  In  that  case  it  was  said 
that  ''it  never  was  the  intention  of  the  assignor  to  retain  any 
thing  for  himself  in  respect  to  the  original  debt,''  and  with  equiJ 
propriety  we  may  say  here,  that  Snell  never  intended  to  retain  for 
himself,  and  to  be  enforced  by  him,  a  right  of  action  against  the 
sureties.  Still  another  class  of  cases  are  those  in  which  a  mortgage 
has  been  foreclosed  by  proceedings  entirely  ineffectual  to  pass  a  title, 
and  where  the  purchaser's  deed  has  been  held  to  operate  as  an 
assignment  of  the  mortgage.  Jackson  v.  Bowen,  7  Cow.  14;  Rob. 
inson  v.  Eyan,  25  N«  Y.  324.  In  these  instances  there  never  was 
in  the  mind  of  either  party  a  conscious  intention  or  purpose  of 
assigning  the  mortgage.  On  the  contrary,  the  actual  intention 
was  to  extinguish  the  mortgage  and  tranirfer  the  land.  In  the 
former  of  these  cases  it  is  said,  ''the  intention  was  to  pass  a 
greater  interest  If  that  failed,  it  is  no  objection  to  the  operation 
of  the  instrument  as  an  assignment.  Valoai  quanium  vdleropoUsL** 
In  that  maxim  thus  quoted  lies  the  germinant  seed  of  the  whole 
doctrine.  As  the  greater  right  includes  the  lesser,  even  though 
they  are  of  different  character,  the  intent  to  convey  the  greater 
includes  the  intent  to  convey  the  lesser,  and  if  the  former  fails  the 
latter  may  prevail.  So  much  shall  pass  as  can  pass.  In  the  present 
case  it  is  quite  certain  that  Snell  did  not  intend  to  reserve  in  him- 
self any  right  or  interest  which  the  note  in  his  hands  represented, 
or  of  which  it  was  the  evidence.  He  thought  he  was  passing  the 
greater  right,  but  did  not  think  he  was  reserving  the  lesser  one. 
Plaintiff  did  not  suppose  that  he  was  gaining  no  right  against  any 
one  but  Snell.  We  think  it  a  true  construction  of  the  transfer 
that  so  much  passed  as  existed  and  was  capable  of  passing,  and 
that  the  mutual  intent  must  be  held  not  limited  to  the  void  and 
useless  transfer. 
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We  have  examined  other  objections  to  the  judgment,  but  find 
them  insufficient  to  establish  error. 

The  judgment  should  be  affirmed,  with  oosts. 

JudgmmU  affirmed. 

All  ooncur,  except  Buqmb,  0.  J. ,  dissenting,  and  Sapallo,  J^ 
not  voting. 


Ohasx  v.  Sxoovd  AvBvua.  Railroad  Oompavt. 

(I7N.  T.  asi.) 
Chntraei — Uomue  —  impHed  exUtuion. 

Tlie  def endADt  in  oonsidentloii  of  a  speeified  Teulj  oampeosalion,  payable 
monihlj.  gave  the  plaintiff  the  exelasive  priyUege  of  plaeing  advertisements 
in  its  can  for  two  years  from  December  80, 1876.  After  the  expiration  of  that 

•  time,  without  farther  agreement,  the  plaintiff  contlnaed  to  place  advertise- 
menta  in  the  cars,  making  the  like  monthly  payments,  until  May  1,  1881, 
when  the  defendant  refused  to  allow  him  to  do  so  any  longer.  In  an  action 
for  damagea,  held,  that  the  d^endant  was  not  bound  to  permit  him  to  con- 
tinue the  advertiaements  for  the  rest  of  the  year  1881«  and  that  the  action 
was  not  maintainable. 

ACTION  for  breach  of  contract.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

John  Brooks  Leavitt,  for  appellant. 
Austen  G.  Fox,  for  respondent. 

• 

Earl,  J.  In  August^  1876,  the  plaintiff  entered  into  a  written 
contract  with  the  defendant,  whereby  in  consideration  of  $1,200 
per  year  payable  in  monthly  installments  of  $100  each,  he  was  to 
have  the  ezdusiye  right  to  place  advertisements  in  its  cars  for  two 
years  from  the  30th  day  of  December  of  that  year.  In  pursuance 
of  that  contract  he  placed  and  kept  advertisements  in  the  cars  for 
the  two  years,  and  paid  the  stipulated  compensation.  After  the 
expiration  of  the  two  years,  without  any  further  agreement,  he  con- 
tinued to  place  and  keep  advertisements  in  the  cars  until  May  1, 
1881,  making  the  monthly  payments,  when,  in  pursuance  of  a  notice 
requesting  him  to  remove  the  advertisements  from  the  cars  on  or 
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before  tliat  day,  it  removed  them  from  its  cars  and  refused  to  per- 
mit him  to  place  any  more  therein. 

The  plaintiff  claims  that  by  permitting  him  to  keep  his  advertise 
ments  in  the  cars  after  December  30,  1880,  and  taking  pay  from 
him,  the  defendant  must  be  held  by  implication  to  have  renewed 
the  original  contract  for  anotHer'term  of  two  yeai«  f roni  that  date  * 
and  that  at  least  by  permitting  him  to  enter  upon  another  year  in 
1881,  it  was  bound  to  permit  him  to  keep  his  advertisements  in  the 
cars  for  the  whole  of  that  year. 

This  action  was  brought  to  recover  damages  from  the  defendant 
for  its  refuel  to  perMt  the  plaintiff  to  ke^p  His  adveiiiiienients  in 
the  cars  after  May  1,  1881.  He  was  defeated  at  the  trial  and  then 
appealed  to  the  General  Term  and  to  this  court. 

The  written  contract  between  the  parties'  amounted  either  to  a 
license  or  to  a  lease  (it  is  unimportant  to  determine  which),  to  . 
use  the  defendants'  cars,  personal  property,  for  a  certain  purpose. 
The  law  did  not  imply  a  renewal  of  the  contract  for  a  term  of  two 
years,  because  such  a  contract  which  was  not  to  be  performed  and  • 
could  not  be  performed  within  one  year,  not  being  in  writing,  was 
vdid  under  the  statute  of  frauds.  The  law  will  not  imply  an  un- 
written contract  which  the  parties  themselves  could  not  make  with- 
out writing.  It  will  sometimes  imply  an  obligation  on  the  part  of 
a  person  who  has  received  a  benefit  under  a  contract  condemned 
by  the  tftattite  of  fraiids,  to  make  compensation  td  the  other  party. 
An  implied  contract  is  one*  which  the  law  infers  from  the  facts  . 
and  circumstances  of  the  case  ;  but  it  will  not  be  inferred,  so  far  as 
I  can  conceive,  in  any  case  where  an  express  contract  would  for  any 
reason  be  invalid.  The  law  will  not  make  that  valid  without  a 
writing  which  the  law  requires  should  be  in  writing. 

(Contracts  void;  under  the  statute  of  frauds  will  sometimes  be 
specifically  enforced  in  equity,  not  because  they  are  treated  as  valid,  , 
but  for  the  prevention  of  fraud. 

This  is  not  an  equitable  action  for  the  specific  performance  of  any 
contract  or  to  compel  the  execution  of  a  valid  lease  or  contract  on 
the  part  of  the  defendant.  No  such  relief  was  claimed  in  the  com- 
plaint or  upon  the  trial.  The  action  is  to  recover  damages  for  the- 
breach  of  an  alleged  valid  agreement,  and  to  maintain  it  the  plaint-  . 
iff  must  show  a  valid  agreement 

.The  claim  of  the  plaintiff  that  he  was  entitled  to  the  benefit  of 
the  contract  for  the  whole  of  the  year  subsequent  to  December  30, 
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1880,  upon  the  ground  that  there  was  an  implied  contract  for  the 
whole  of  that  year,  is  also  unfounded.  If  the  cars  had  been  real 
estate  leased  to  him,  his  claim  would  have  foundation.  A  tenant 
of  real  estate,  permitted  to  hold  oyer  after  the  expiration  of  his 
tenancy,  may  hold  for  another  year  upon  the  same  terms.  The 
landlord  has  his  option  to  treat  the  tenant  as  a  trespasser  or  as  a 
tenant  for  another  year.  But  if  he  takes  rent,  or  otherwise  assents 
to  the  holding  over,  then  the  tenant  has  the  rights  of  a  tenant  for 
another  year.  Schuyler  v.  Smith,  51  N.  Y.  309;  8.  c,  10  Am. 
Bep.  609.  These  are  technical  rules  applicable  to  real  estate,  which 
have  never  been  applied  to  personal  property,  and  so  it  was  held  in 
Chamberlain  v.  Prati^  33  N.  Y.  47.  To  the  reasoning  of  that  case 
nothing  needs  to  be  added.  By  using  the  cars  after  the  expiration 
of  the  first  term  of  two  years,  the  plaintiff  acquired  no  new  rights. 
It  was  always  in  the  power  of  the  defendant  to  put  an  end  to  his 
occupancy  of  its  cars  at  any  time. 

The  plaintiff  also  invokes  the  doctrine  of  estoppel  t^jtMiM  against 
the  defendant,  but  I  see  no  basis  for  it  to  rest  upon.  For  aught 
I  can  see  his  damage  and  his  embarrassment  would  have  been  just 
as  great  if  it  had  removed  the  advertisement  from  its  cars  on  the 
30th  day  of  December,  1880.  It  did  nothing  to  mislead  him.  He 
knew  that  his  contract  had  expired,  and  that  he  was  using  the  cars 
at  the  will  of  the  defendant,  and  it  simply  exercised  a  right  which 
he  was  bound  to  know  it  had. 

Therefore  without  giving  our  reasons  at  greater  length,  we  are 

of  opinion  that  the  judgment  is  right  and  should  be  affirmed,  with 

costs. 

JudgmmU  affirmed. 
All  concur. 


Oay  y.  Seibold. 

(97  Xf .  T.  4TI.) 

PwrtnerMp  —  itatuU  —  **d  Co.**  representing  no  aetwU  poftnere. 

A  bond  was  executed  to  "  John  Gaj  and  Charles  Gaj,  Jr.,  doing  basiness  as 
Gaj  Brothers  ft  Go."  Thej  were,  as  the  obligors  knew,  the  onlj  partners. 
HMt  not  within  the  statate  prohibiting  the  transaction  of  biudness  in  the 
n«me  of  a  partner  not  interested,  and  requiring  the  designation  *'  ft  Co."  to 
represent  an  actual  partner,  under  pev^ty  as  a  misdemeanor  for  non-obeer- 
vance. 
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ACTION  on  a  bond.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

Jowph  P.  Oarr,  for  appellants. 
Wm.  Ij.  Jones,  for  respondent 

Eabl,  J.  On  the  9th  day  of  Noyember,  1880^  the  plaintifb, 
book  publishers  of  the  city  of  New  York,  entered  into  a  written 
agreement  under  the  name  of  Gay  Brothers  &  Oo.,  with  the  defend- 
ant John  S.  Seibold,  whereby  he,  for  certain  considerations  to  be 
paid  to  him,  agreed  to  act  as  clerk  and  manager  of  their  branch 
office  in  the  city  of  Buffalo  for  the  sale  of  their  publications  whidi 
they  were  from  time  to  time  to  consign  to  him.  He  was  to  keep 
accounts  of  his  stock  and  of  receipts  and  disbursements  of  money, 
and  make  remittances  from  time  to  time  of  balances,  after  deduct- 
ing his  commissions,  to  the  plaintiflk  He  was  to  canYass  person- 
ally for  the  sale  of  books  each  afternoon,  and  deyote  the  morning 
of  each  day  to  office  work  until  such  time  as  the  office  work  should 
.require  his  entire  time  and  attention;  and  he  was  expected  to  em- 
.ploy  other  canvassers  to  aid  him  in  his  work.  In  the  agreement 
the  plaintiffs  were  described  as  Gay  Brothers  &  Go.,  and  in  that 
^name  they  executed  it. 

On  the  same  day  John  S.  Seibold,  the  respondent,  William  H. 
Seibold  and  Adele  Seibold  executed  and  delivered  to  *^  John  Gay 
^d  Oharles  Gay,  Jr.,  doing  business  as  Gay  Brothers  &  Ck).,  in  the 
city  of  New  York,''  their  bond,  conditioned  to  be  void  if  John  S. 
Seibold  should  well  and  truly  pay  to  '^  Gay  Brothers  &  Co.''  all 
sums  due  from  him,  under  the  agreement,  in  the  manner  and  at 
the  times  prescribed. 

Thereafter,  in  pursuance  of  the  agreement,  the  plainti^  in- 
trusted John  S.  Seibold'with  their  books  and  publications,  and  he 
disposed  of  the  same  and  received  money  on  account  thereof  which 
he  failed  to  account  for  and  pay  to  them,  and  this  action  was  com- 
menced to  enforce  the  obligations  of  his  bond.  WiUiam  H.  Seibold 
in  his  answer,  among  other  things,  alleged  as  a  defense  that 
the  plaintiffs  ^'  were  and  are  carrying  on  business  in  violation  of 
law  in  this,  to-wit:  that  said  plaintiffs  were  and  are  carrying  on 
^business  in  the  name  of  Gay  Brothers  &  Go.,  with  the  designation 
of    'and  Company'  or  '&  Co.,'  and  said  presented  bond  is  so 
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made  by  said  plaintiffs  with  said  designation  of  'and  Company' 
and  '&  Co./  to- wit:  'Oay  Brothers  and  Company'  and  'G^y 
Brothers  &  Co.'  and  the  said  *So  Co.'  represents  no  actual  partner 
or  partnei-s  in  violation  of  the  act  of  the  legislature  of  the  State  of 
New  York,  entitled  '^  An  act  to  prevent  persons  from  transacting 
business  under  fictitious  names." 

Upon  the  trial  it  was  proved  that  the  plaintiffs  had  for  two  years 
been  carrying  on  business  in  the  city  of  New  York  under  the  firm 
name  of  Gay  Brothers  &  Co.,  and  that  they  were  the  only  members 
constituting  the  firm.  At  the  close  of  the  evidence  the  court 
nonsuited  the  plaintiffs  upon  the  ground  that  they  '^  having  made 
the  contract  in  suit,  and  having  engaged  in  carrying  on  businest 
under  the  firm  name  of  '  Gay  Brothers  and  Company/  while  the 
words  'and  Company'  represented  no  actual  person  who  was  a 
member  of  said  firm  at  the  time  of  the  making  of  the  contract  out 
of  which  the  cause  of  action  here  arose,  were  violating  thereby  the 
.  statute  "  above  referred  to,  and  could  not  for  that  reason  recover  in 
this  action.  The  sole  question  for  our  determination  is  whether 
the  nonsuit  should  have  been  granted  upon  the  ground  stated. 

There  was  no  aUegation  in  the  answer,  or  proof  upon  the  trial, 
that  the  plaintiff's  business  in  Buffalo  was  carried  on  by  John  S. 
Seibold  in  violation  of  the  statute,  or  that  he  was  required  so  to 
carry  it  on,  or  that  the  contract  was  entered  into  and  the  bond 
made  to  aid  the  plaintiffs  in  violating  the  statute.  The  plaintifb 
were  nonsuited  simply  because  they  were  carrying  on  business  in 
the  city  of  Kew  York  under  the  name  of  Gay  Brothers  &  Co.,  and 
entered  into  the  contract  with  John  S.  Seibold  in  that  name,  and 
were  described  in  the  condition  of  the  bond  under  that  name. 

The  statute  referred  to  is  the  act  chapter  281  of  the  Laws  of 
1883,  and  reads  as  follows:  Section  1.  ''No  person  shall  here- 
after transact  business  in  the  name  of  a  partner  not  interested  in 
•his  firm,  and  where  the  designation  'and  Company'  or  ' &  Co.'  is 
used,  it  shall  represent  an  actual  partner  or  partners."  Section  2. 
"Any  person  offending  against  the  provision  of  this  act  shall,  upon 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor  and  be 
.punished  by  a  fine  not  exceeding  $1,000." 

This  statute  does  not  appear  to  be  a  very  useful  one.  It  does 
not  compel  partners  to  disclose  their  true  names,  or  any  of  their 
names  in  the  partnership  designation.  They  may  still  do  business 
.under  any  style,  not  untruly  containing  the  name  of  any  person 


536  NEW  TOBK, 


Oay  V.  Seibold. 


which  they  choose  to  asanme,  snch  as  the  *'  Union  Towing  Com- 
pany/' the  ''  Eareka  Company  "  or  other  fancifnl  TMxnss,  Crawford 
y.  Collinsy  45  Barb.  269;  Wright  y.  Hooker,  10  N.  Y.  51;  and  it 
may  be  yeiy  difficult  in  such  cases  to  ascertain  who  the  numerous 
persons  are  composing  the  partnership.  Eyen  an  indiyidual  may 
transact  his  business  under  such  a  name  without  yiolating  the 
statute.  So  these  plaintifb  could  haye  done  business  under  the 
name  of  *^  Gay  &  Co./'  and  the  public  would  haye  been  just  as 
liable  to  imposition  as  when  the  business  was  done  under  the  name 
of  Gay  Brothers  &  Co.  Persons  giying  credit  to  a  firm  either  rely 
upon  the  responsibility  of  the  firm  by  whomsoeyer  it  may  be  con- 
stitutedy  or  they  rely  upon  the  members  thereof  whose  names  by 
inquiry  or  in  some  other  way  become  known  to  them.  Without 
this  statute,  one  imposed  upon  by  a  fictitious  firm  would  haye  his 
ciyil  remedy  for  the  fraud  or  deceit,  and  there  would  generally 
also  be  a  remedy  by  indictment  for  false  pretenses.  So  the  statute 
is  not  only  not  Very  beneficial,  but  it  is  also  highly  penal,  and  it 
should  therefore  be  strictly  construed. 

To  yiolate  this  statute,  the  designation  ^'and  Company"  or 
**&  Co."  must  be  used  in  the  transaction  of  some  business.  The 
purpose  of  the  statute  was  obyiously  to  protect  persons  giying 
credit  to  the  fictitious  firm  on  the  faith  of  the  fictitious  designation. 
It  could  haye  had  no  other  purpose.  It  was  not  needed  to  protect 
those  who  obtained  credit  from  such  a  firm. 

Although  one  may  be  doing  business  generally  in  yiolation 
4>f  this  statute,  a  yiolation  thereof  may  not  be  predicated 
4A  any  transaction  in  which  the  false  designation  is  not  used,  and 
an  indictment  under  the  statute  cannot  be  based  upon  such  a 
iransaction* 

Here  John  8.  Seibold  when  he  signed  this  contract,  and  this 
appellant  when  he  executed  the  bond,  knew  that  these  plaintiSB 
alone  constituted  the  firm.  It  was  so  stated  in  the  bond  and  the 
bond  ran  to  them  in  their  true  names.  This  business  was  io  fact 
consciously  done  with  them  in  their  real  names  and  not  under  any 
false  designation,  and  hence  it  may  be  well  said  that  the  statute 
was  not  eyen  in  form  violated.  But  no  credit  was  giyen  to  and  no 
reliance  placed  upon  the  ffdse  designation,  and  in  fact  no  credit 
whateter  was  giyen  to  the  plaintiffs.  The  object  of  this  bond  was 
to  secure  the  plaintifb  for  a  credit  given  by  them  to  John  S.  Sei- 
bold.   Besides  here  all  the  parties  to  this  transaction  knew  who 
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the  real  partners  were.  No  one  was  deceiyed,  and  there  was  no 
possibility  that  any  of  the  parties  to  the  bond  oould  be  imposed  on 
or  harmed  by  the  false  designation.  To  indict  and  punish  the 
plaintifb  for  a  crime  in  such  a  case  would  be  most  absurd  and 
would  shock  the  common  sense,  and  the  sense  of  justice  of  eyery 
right-thinking  person.  This  case  is  not  therefore  within  the  pur- 
pose or  intention  of  the  statute,  and  such  a  transaction  is  not  one 
of  the  mischiefs  sought  to  be  remedied  by  the  statute.  Therefore 
although  this  transaction  should  be  held  to  be  within  the  letter  of 
the  statute,  it  is  clearly  not  within  the  purpose  and  intention  of 
the  statute,  and  hence  it  is  outside  of  the  statute.  It  is  a  rule 
peculiarly  applicable  to  the  construction  of  penal  statutes,  that  a 
thing  within  the  letter  of  a  statute  is  not  within  the  statute  unless 
within  the  intention  thereof ;  and  so  too  in  the  construction  of 
remedial  statuteis,  it  is  generally  held  that  a  thing  within  the  in- 
tention is  within  the  statute  though  not  within  the  letter ;  and 
these  rules  haye  many  illustrations  in  the  books*  People  y.  Utiea 
Ins.  Co.,  15  Johns.  858,  380;  Holmes  y.  Carletfy  31  K.  Y.  289.  It 
is  said  in  an  old  case,  Eyston  y.  Studd,  2  Plowden,  465,  '^  16  is  not 
the  words  of  the  law,  but  the  internal  sense  of  it  that  makes  the 
law,  and!  our' law  like  all  others  consists  of  two  parts,  yiz.,  of  body 
and  soul;  the  letter  of  the  law  is  the  body  of  the  law,  and  the 

"  •  •  • 

iBense  and  reason  of  the  law  is  the  soul  of  the  law,  quia  ratio  legis 
^t  anima  legisi** 

Applying  this  rule  therefore  in  the  construction  of  this  statute 
we  are  of  opinion  that  upon  the  tacts  appearing  in  this  record,  this 
transaction  was  not  within  the  statute,  and  upon  this  ground  thie 
judgments  of  the  (General  and  Trial  Terms  should  be  reversed  and 
A  new  trial  granted,  costs  to  abide  event. 

Judgment  reversed. 

All  ooncur,  BuaBB,  <}.  J.,  in  result 
Vot.XLIX— 68 
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Mbykb  y.  Phillips. 
(gr  N.  T.  tfK.) 

The  defendant,  claiming  a  preBcriptive  right  in  the  public,  proposed  to  float 
logs  down  a  private  stream  running  across  the  plalntilPs  land,  whenever  he 
chose.  The  act  would  do  some  injnry  to  the  banks  and  other  lands  of  the 
plaintiff.  In  thirty  years  the  stream  had  been  so  used  by  not  more  than 
twelve  persons,  and  by  not  more  than  three  or  fonr  in  any  year,  and  for  not 
more  than  from  three  to  six  days  in  any  year.  HM  (1),  that  no  preseiiption 
was  established;  (2),  that  all  parties  asserting  the  right  might  be  Joined  as 
defendants;  (8),  that  an  action  lay  to  restrain  the  defendants  and  settle  the 
plaintiff's  rights. 

ACTION  for  in  junction,  etc.    The  opinion  stateB  the  caae.    The 
defendant  had  judgment  below. 

N.  0.  Moah^  for  appellant. 

L.  H.  Ifarthrup,  for  respondents. 

Earl^  J.  It  is  not  claimed  that  the  North-west  Bay  brook  is  in 
its  nature,  under  common-law  rules^  a  nayigable  stream,  and  that 
as  such  the  defendants  have  any  rights  therein;  nor  is  it  daimed 
that  they  have  any  private  right  to  use  the  stream  by  prescription, 
as  they  and  those  under  whom  they  hold  had  not  used  it  for  any 
j)urpo8e  for  the  time  and  in  the  manner  required  to  gain  a  prescrip- 
tiye  right.  But  the  claim  is  (and  so  it  was  held  at  the  trial  term) 
that  the  public  had  acquired  a  prescriptiye  right  to  use  the  stream 
for  floating  logs,  and  that  these  defendants  therefore,  as  portions 
of  the  public  and  in  the  rights  of  the  public,  had  the  right  to  use 
the  stream  and  its  banks  for  the  purpose  named. 

We  do  not  deem  it  important  now  to  determin^^  and  we  do  not 
decide  whether  or  not  the  public  can  acquire  by  prescription  an 
easement  to  use  any  stream  for  floating  logs  or  any  other  purpose 
The  question  has  been  considered  in  several  cases  in  this  State. 
tShaw  V.  Crawford  J  10  Johns.  236;  MufMxm  v.  Hungerfwrdy^  Barb. 
265;  OuHu  v.  KeeOer,  14  id.  511;  CUmmts  v.  VtUage  of  WeU 
Troy,  10  How.  Pr.  199;  PoH  v.  Pearsatty  22  Wend.  426. 

Even  if  user  could  give  a  prescriptive  right  to  the  public  there 
was  no  such  user  licre  as  could  give  such  a  right.     The  public  gen* 
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erallj  have  never  used  and  could  never  use  this  stream.  In  the 
whole  thirty  years  covered  by  the  evidence  it  does  not  appear  that 
as  many  as  a  dozen  different  persons  used  the  stream  for  floating 
logSy  and  generally  not  more  than  three  or  four  different  persons 
used  the  stream  in  any  one  year;  and  the  user  did  not  exceed  about 
six  days  in  any  year^  and  some  years  not  more  than  three.  The 
stream  is  less  than  five  miles  long,  two  of  which  are  through  plaint- 
iff's lands.  Such  a  stream,  capable  of  being  used  by  a  very  limited 
number  of  persons,  is  not  adapted  to  a  public  use,  and  such  a  use 
as  existed  here  could  not  confer  a  public  right  which  could  be  en- 
joyed by  the  public  at  large. 

The  cases  above  cited  show  that  there  could  be  no  claim  that  this 
stream  had  been  dedicated  to  the  public  use,  and  indeed  such  a 
claim  has  not  been  made. 

It  is  therefore  entirely  clear  that  the  defendants  had  no  right  to 
float  logs  down  this  stream  through  the  lands  of  the  plaintiff. 

But  it  is  claimed  that  the  facts  of  this  case  did  not  authorize 
equitable  interference  or  sustain  the  jurisdiction  of  an  equity  court 
and  it  is  upon  this  ground  that  the  Oeneral  Term  affirmed  the 
judgment  of  the  Specifd  Term.  The  defendants  threatened  to 
float  a  large  number  of  logs  over  the  plaintiff's  lands,  using  the 
stream  and  its  banks  for  that  purpose,  and  they  would  thus  do 
'Some  damage  to  the  banks  of  the  stream  and  other  lands  of  the 
plaintiff.  They  would  occupy  the  stream  for  several  days.  Not 
only  this,  they  claimed  the  right  to  float  the  logs,  and  asserted  in 
substance  that  they  would  do  so  whenever  they  chose  to.  By  con- 
tinning  to  exercise  the  right  they  might  by  lapse  of  time  be  able  to 
prove  and  establish  a  right  by  prescription.  They  not  only  claimed 
a  right  for  themselves  but  for  the  public  —  for  everybody.  That 
in  such  a  case,  upon  such  facts,  a  plaintiff  may  maintain  an  equit- 
able action  to  quiet  his  title  and  settle  his  rights  and  prevent  the 
threatened  injury  is  abundantly  settled  by  authority.  Ang.  Water- 
courses, §  449;  2  Story  Eq.  Jur.,  §  927;  3  Pom.  Eq.  Jur.,  g 
1351;  Holstnan  v.  Bailing  Spring  Bleaching  Co.y  14  N.  J.  Eq.  335; 
CamplM  V.  Seaman,  63  N.  Y.  568;  s.  c,  20  Am.  Bep.  567;  John- 
son V.  CUg  of  Rochester,  13  Hun,  285;  Stoindon  Waier-works  Co.  v. 
Witts.  A  Berks.  Ganal  Co.,  L.  B.,  7  H.  L.  697;  L.  B.,  9  Ch.  App. 
451 ;  Clowes  v.  Staffordshire  Potteries,  8  id.  125, 142  ;  Goldsmtd 
V.  Tkiniridge  WeUs  Improvement  Commtsstoners,  L.  B.,  1  id. 
349,  354. 
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This  is  not  a  case  where  the  defendants  threatened  only  to  com- 
mit a  single  trespass,  but  they  threatened  to  commit  and  claimed 
the  right  to  repeat. the  trespass  every  year.  Here  a  preventiTe 
action  was  proper  to  preyent  an  irreparable  injury  within  the 
meaning  of  the  equitable  rule,  and  also  to  aybid  a  multiplicity  of 
suits. 

The  defendants  were  properly  united.  They  claimed  a  common 
right  Iiostile  to  the  plaintiff.  They  asserted  a  public  right  common 
to  many.  In  such  a  case  all  the  parties  asserting  the  conunon 
right  may  be  united  as  defendanfcs  in  an  action  by  one  who  seeks 
to  overthrow  the  common  claim  and  establish  his  right  against  all 
claimants.  Variek  v.  Smithy  5  Paige,  137;  Dimmoch  v.  Bixby^  20 
Pick.  368,  377;  Woodruff  y.  North  Bloomfield,  etc.,  8  Sawyer,  628; 
Hillman  v.  Newington,  67  Cal.  66. 

As  the  plaintiff  therefore  when  he  commenced  this  action  had 
the  right  to  maintain  the  same  upon  the  facts  then  existing,  he 
could  not  be  defeated  because  since  the  commencement  of  the  ac- 
tion the  logs  had  been  floated  down  the  stream.  The  court  having 
acquired  jurisdiction  shpuld  retain  it  to  administer  complete  jua- 
tice.  The  real  importance  of  the  action  still  remains,  to- wit,  the 
defendant's  right.  That  may  be  settled,  and  the  damages  sustained 
by  floating  the  logs  may  be  awarded  to  the  plaintiff. 

We  are  therefore  of  the  opinion  that  the  judgments  of  the  Special 

and  General  Terms  should  be  reversed  and  a  new  trial  granted, 

costs  to  abide  event. 

JudgmmU  reversed. 
All  concur. 


OABPEirrBB  V.  Boston  akd  Albany  Bailboad  Ooxpajtt. 

an  M.  7.  494.) 
RaUroada — nsgUgenee — ihrmdng  moMoffi, 


The  plaintiff,  waiting  on  the  platform  of  defendant's  station  for  a  tnln, 
stnick  by  a  mail-bag  thrown  from  the  jXMtal  car  in  the  approaching  train  bj 
a  clerk  in  the  employ  of  the  United  States.  It  appeared  that  it  bad  long 
been  the  well-known  eastern  to  throw  off  the  bags  when  passengers  were  on 
the  platform,  and  it  did*  not  appear  that  the  defendant  took  any  preoantloiia 
to  prevent  injnry.    HM,  that  a  recovery  was  justifiable.* 

*  See  SnotD  r.  FUeXburgh  Bailroad  Company,  ante,  40. 
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ACTION  fori  personal  injuty.l)y  negligence.     The  head-note  and 
opinion  show  the  f^cta..    The  defendant  had  judgment  below. 

Charles  L.  Beah  and  :^^/  ^.  ^ndret9«,  fdr  Appellant. 
«7o&n  Cittifman,. for  respondent.  !        .  . 

PANPORT£[y  J.  The  plaintiff  was  mjnired  before  the  actual 
oommencement  of  his  journey,  but  he  was  lawfully  oh  the  plat- 
form because  he  was  a  pafsenger,  and  waa  approaching  the  train^ 
as  the  defendant  concedes.,  ^'in  the  usnal  and  ordinary  way/' to 
enter  the  car  in  which  he  had  purchased  a, right  to  travel.  The 
law  in  such  a  case  is  well  settled.  It  imposes  an  obligation  on  the 
railroad  company  to  take'reasonable  care  that  a  person  holding  that 
relation  to  it  shall  while  on  its  premises  bo  exposed  to  no  unneces- 
sary danger  or  one  of  which  it  is  aware,  and  requires  it  to  proTide 
for  him  a  safe  passage  to  the  train.  It  is  obvious  that  was  not  done 
in  this  case.  The  plaintiff  was  knocked  down,  and  severely  hurt, 
by  a  loaded  mail-bag  thrown  from  the  postal  car  while  the  train 
was  in  motioni  and  the  only  Answer  to  his  demand  for  compensation 
is  that  the  niissile  was  neglijf^ently  thrown  by  the  person  in  charge 
of  the  mail  car,  an  employee  or  servant  of  the  United  States,  and 
not  of  the  company;  that  he  was  an  independent  agent,  and  hence, 
the  defendant  says,  it  is  not  liable  for  liis  act.  In  sujpport  of  this 
contention  its  learned  counsel  cites  Jffoltan  v.  Western  R,  Co.,  15 
if.  Y.  444;  Blair  v,  UrU  H.  Co.,  66  id.  313;  is.  c,  23  Am.  Rep.  55; 
Penn,  R.  Co,  v.  Price,  96  Penn:  St  266,  and  Putnam  v.  Broad- 
way, etc.,  R.  Co.,  55  N.  Y.  113. 

I  am  unable  to  give  to  those  cases  that  consequence.  The  Penn- 
sylvania case  was  an  action  against  a  railroad  company  for  damages 
for  the  d^th  of  a  postal  clerk,  caused  by  a  collision.  A  recovery 
was  denied,  but  the  question  turned  solely  upon  the  construction 
of  a  statute  of  that  State.  It  has  no  application  here.  But  if  it 
had,  the  decision  is  directly  opposed  to  that  of  this  court  in  cases 
also  cited  by  the  respondent^  viz.:  JVo^n  v.  Western  R.  Co.  and 
Blair  v.  Erie  R.  Co.,  supra,  in  ea^h  of  which  a  recovery  was  had 
on  the  ground  that  the  defendant  owed  a  duty  to  the  person  injured 
(in  one  case  a  postal  clerk  and  in  the  other  an  express  agent),  and 
neglected  to  perform  it.  That  principle  we  think  the  plaintiff 
may  also  successfully  invoke,  and  find  support  in  the  other  case, 
Putnam  v.  Broadway,  etc.,  R.  Co,,  supra,  cited  by  the  respondent. 
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It  was  there  held,  in  substanoe,  that  a  railroad  company  was 
bound  to  exercise  the  utmost  vigilance  not  only  in  guarding  its 
passengers  against  careless  interference  by  others,  but  even  against 
yiolence,  and  if  in  consequence  of  neglecting  this  duty  he  receives 
injury,  which  in  view  of  all  the  circumstances  might  have  been 
reasonably  anticipated,  it  is  liable.  The  defendant  prevailed  in 
that  case  on  the  ground  that  the  mischief  was  one  which  it  had  no 
reason  to  expect,  and  so  was  under  no  obligation  to  guard  against. 
But  if  it  had  been  made  to  appear  that  ke  who  made  the  assault 
was  vicious  and  accustomed  under  similar  circumstances  to  do  hurt, 
«nd  the  defendant  had  been  notified  of  the  fact,  a  duty  would,  as 
the  case  also  holds,  have  been  imposed  upon  it  either  to  remove 
him  from  the  car,  or  inform  its  other  passengers  of  their  danger, 
and  failing  to  do  so,  would  be  responsible  for  such  harm  as  he 
<x)casioned.  To  the  same  effect  is  MusUr  v.  C,  JT,  <§  Si.  P.  Ry. 
Co.*  There  the  plaintiff  was  at  work  for  the  defendant  at  its 
depot,  standing  on  a  scaffold  erected  by  it;  the  defendant's  train, 
of  which  a  mail  car  formed  part,  ran  past,  and  a  mail-bag  thrown 
from  it  by  a  postal  agent  struck  the  leg  of  the  scaffold  with  such 
force  that  it  fell  and  the  plaintiff  was  injured.  He  failed  in  his 
iiction.  Upon  appeal,  the  court,  in  answer  to  the  claim  that  the 
defendant  was  negligent  in  not  informing  the  plaintiff  of  his  peril, 
«aid:  ''All  the  evidence  on  that  subject  is  to  the  effect  that  the 
mail-bag  was  usually  discharged  near  the  mail  catcher,  which  was 
two  hundred  feet  west  of  the  depot,  and  there  is  no  testimony 
whatever  that  it  had  ever  before  been  thrown  off  at  the  depo^ 
adding:  ''  The  company  is  not  chargeable  with  notice  that  it  was 
likely  to  be  thrown  off  at  the  depot,  and  hence  was  not  required  to 
^ard,  by  notice  or  otherwise,  against  an  accident  to  the  plaintiff 
resulting  from  its  being  thrown  off  there  on  the  occasion  in  ques- 
tion." In  such  cases  no  doubt  sci&nier  is  the  gist  of  the  action, 
and  in  those  cited  it  was  lacking.  In  the  one  before  us  it  was 
clearly  established.  The  defendant  constructed  the  postal  car  and 
owned  it.  It  was  occupied  under  defendant's  permission  for  a  cer- 
tain use,  and  it  may  be  conceded  that  there  was  nothing  in  the 
nature  of  that  use  to  require  the  defendant  to  expect  that  the  con- 
tents of  the  car  would  be  violently  cast  upon  the  platform  while 
the  train  was  in  motion,  and  before  the  passengers  thereon  could 

•Ante,  41.  ' 
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reach  the  cars.     Had  this  accident  therefore  happened  on  the  first ' 
passage  of  the  car^  the  defendant  might  be  excused^  as  in  the  case  . 
cited,  on  the  ground  that  the  mere  act  of  the  postal  clerk  in  throw- ' 
ing  off  the  mail-bag  at  that  place,  without  the  previous  knowledge 
of  the  defendant  of  his  intention  to  do  so,  was  not  negligence  on 
its  part. 

But  the  fact  is  quite  otherwise.  The  practice  which  led  to  the 
accident  was  a  familiar  and  usual  one.  It  was  proven  by  uncon- 
tradicted evidence  that  this  method  of  discharging  mail-bags  from 
the  postal  car,  upon  the  platform  provided  for  passengers,  and 
while  they  were  upon  it  and  exposed  to  injury,  had  prevailed  for  a 
long  time,  under  circumstances  from  which  notice  to  the  defendant 
might  be  fairly  implied,  and  with  the  actual  knowledge  of  the  de- 
fendant's agents  in  whose  presence  the  act  was  frequently  if  not 
daSlj  performed,  and  so  far  as  appears  without  the  slightest  objec- 
tion on  their  part  They  were  therefore  chargeable  with  notice 
that  the  mail-bag  was  likely  to  be  thrown  ofT  in  the  same  manner 
4md  under  the  same  circumstances  at  any  arrival  of  a  postal  car. 
By  this  knowledge  the  defendant  was  brought  fairly  within  the 
rule  which  enjoins  care  not  only  on  the  part  of  itself  and  its  ser- 
vants, but  also  like  care  in  preventing  injury  from  the  careless  or 
wrongful  act  of  any  other  person  whom  it  permits  to  come  upon 
its  premises. 

The  occupants  of  the  postal  car  are  no  exception  to  this  rule; 
they  were  not  strangers  or  uninvited.  They  came  under  a  contract 
voluntarily  made  by  the  defendant  and  which  secured  the  carriage 
And  delivery  of  the  mails  upon  such  conditions  as  it  imposed  or 
jicceded  to.  Its  police  power  extended  over  the  persons  employed 
in  it  while  they  were  on  the  defendant's  track  or  at  its  stations, 
certainly  not  to  interrupt  them  in  the  discharge  of  their  ofiBcial 
duties,  but  so  far  as  practicable  to  prevent  injury  to  those  for  whose 
safety  it  was  bound  to  provide.  So  it  was  held  in  Siewarl  v. 
Brooklyn  and  Gross  Town  B.,  90  N.  T.  588;  s.  c,  43  Am.  Bep. 
185,  applying  the  rule  to  violence  committed  by  strangers  and  co- 
passengers,  in  Flint  v.  Norwich  dk  N.  Y.  Trans.  Co.,  34  Conn. 
554,  to  violence  from  whatever  source  arising,  and  this  although 
the  aggressors  were  soldiers  received  upon  the  boat  on  compulsion. 
The  doctrine  of  tliat  case  is  approved  and  its  reasoning  followed  in 
the  case  of  Puinaniy  supra. 

Nor  was  it  necessary  in  order  to  charge  the  defendant  with  the 
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duty  of  care  and  yigilance  that  on  some  former  occasion  a  like  in- 
jury had  happened.  The  act  was  itself  dangerous.  There  was, 
under  the  circumstancs  of  which  the  defendant  had  notice^  a 
natural  and  probable  connection  between  the  act  of  throwing  out  a 
mail-bag  with  its  contents  and  the  injury  which  actually  happened-. 
It  could  have  been  foreseen,  and  the  defendant  owed  a  duty 
to  those  who  might  probably  be  on  the  platf  ()rm,  either  to  prohibit 
the  practice  which  made  the  place  dangerous,  or  exclude  the  passen- 
gpt  until  train  time,  or  provide  some  other  way  for  ingress  to  the 
c$r8,  or  at  least  gire  notice  to  him  that  he  must  take  care  and 
ayoid  the  danger  or  in  some  other  w^y  use  reasonable  caution, 
to  prevent  damage  from  the  danger  of  which  it  knew  or  ought  to 
have  known.  Whether  such  reasonable  care  was  taken  by  notice, 
guarding  the  way  or  otherwise,  must  be  deteirmined  as  a  matter  of 
fact  So  far  as  the  case  now  discloses,  the  defendant  failed  to  do 
either  of  these  things.  It  seems  to  me  therefore  that  the  plaintiffs 
evidence  tended  to  establish  every  proposition  which  as  set  forth  in 
his  complaint  constituted  a  fair  cause  of  action  — •  damages  occasioned 
by  the  omission  of  duty  which  the  defendant  owed  to  him,  and 
that  he  was  not  himself  in  default.  These  were  questions  for  the 
jury  and  should  have  been  submitted  to  them.  The  plaintiff  was 
therefore  improperly  nonsuited. 

It  follows  that  the  judgment  of  the  Special  and  Oeneral  Terms 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Judgments  reversed* 

All  concur,  except  Rapallo  and  ForoH,  JJ.,  dissenting 


Fbbgubok  v.  Hubbsll. 

(W  N.  T.  fior.) 
Master  and  serwmt  —  o(nUraetor — widenoe  —  esBpsrt  —  time  to  hwmfidlow, 

The*  owner  of  land  is  not  Uable  for  injury  bj  oommanicaUon  of  a  file  negli^ 
gently  set  on  hiA  land  by  one  contracting  to  clear  the  land.* 

The  proper  time  to  bum  a  fallow  is  not  a  question  of  expert  eyidence..  {See 
note,  p.  554.) 

•  See  Harruon  v.  CoUine  (86  Penn.  St.  153).  ^7  Am.  Rep.  699. 
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ACTION  of  damages  by  negligence  in  setting  fire  to  wood.    The 
opinion  states  ti^e  facts.    The  defendant  had  judgment  below. 

N.  P.  Hinman,  for  appellant. 

S.  Brown,  for  respondent. 

Eakl,  J.  On  the  17th  day  of  May,  1880,  and  for  a  long  time 
prior  thereto,  the  plaintiff  owned  a  certain  lot  of  land  nambered 
104  in  the  county  of  Warren  in  this  State,  and  the  defendant  owned 
lot  116  situated  north  of  104,  and  lot  105  situated  west  of  104.  The 
defendant  had  leased  lot  105  to  Charles  Hammond  to  work  upon 
shares,  under  an  agreement  by  which  each  party  was  to  furnish  half 
the  seed  and  have  half  the  crops,  and  the  defendant  was  to  pay 
Hammond  tlO  per  acre  for  clearing  so  much  of  the  lot  as  he  should 
choose  to  clear.  On  Thursday,  the  13th  day  of  May,  Hammond, 
for  the  purpose  of  clearing  up  a  portion  of  his  lot,  set  fire  to  some 
wood  and  brush  thereon.  That  fire  burned  moderately  and 
smouldered  Friday,  Saturday,  Sunday  and  until  Monday,  when  the 
wind  began  to  blow  and  the  fire  started  up  and  passed  out  of  that 
lot  upon  lots  116  and  104.  On  Monday,  the  17th,  in  the  forenoon, 
the  defendant,  for  the  purpose  of  clearing  up  a  portion  of  lot  116, 
set  a  fire  upon  that  lot,  and  either  at  the  time  he  set  the  fire  or 
shortly  after,  the  wind  began  to  blow  a  sharp  gale.  One  or  both 
of  the  fires  thus  set  upon  these  two  lots  passed  upon  lot  104  and  set 
fire  to  and  burned  down  a  house  and  bam  upon  that  lot  belonging 
to  the  plaintiff;  and  this  action  was  brought  by  him  to  recover  his 
damages  thus  sustained. 

Upon  the  trial  it  was  a  disputed  question  whether  the  fire  which 
burned  the  buildings  came  from  that  set  upon  lot  105  by  Ham- 
mond, or  from  that  set  upon  lot  116  by  the  defendant;  and 
the  claim  of  the  plaintiff  was  that  if  it  came  from  either  of 
those  lots,  the  defendant  was  liable.  But  the  defendant  claimed 
that  he  was  not  liable  for  any  damage  done  by  the  fire  set  by 
Hammond.  The  trial  judge  decided,  and  so  instructed  the  jury, 
that  in  clearing  upon  lot  105  Hammond  was  an  independent  con- 
tractor and  not  a  servant  or  employee  of  the  defendant,  and  hence 
that  the  defendant  was  not  liable  for  his  negligence;  and  he  charged 
the  jury  that  if  they  found  that  the  plaintiff's  buildings  were 
burned  by  the  fire  set  by  Hammond,  they  should  render  a  verdict 
for  the  defendant. 

Vol.  XLIX  —  69 
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We  think  the  court  was  right  in  holding  as  matter  of  law  thai 
the  defendant  was  not  liable  for  the  negligence  or  wrong  of  £[am- 
mond.  Hammond  was  engaged  in  clearing  upon  lot  106  under  a 
contract  with  the  defendant  to  clear  by  the  acre.  He  could  per- 
form his  contract  by  carting  the  wood  and  brush  away  from  the 
lot,  or  by  burning  it  upon  the  lot.  The  defendant  had  no  right  to 
interfere  in  the  work.  Hammond  was  to  employ  his  own  help>  and 
he  could  control  and  direct  them,  and  choose  his  own  time,  and 
the  defendant  had  no  right  to  direct  or  control  him  in  the  manner 
in  which  he  should  do  the  work.  He  was  therefore  in  no  sense  the 
servant  of  the  defendant  so  that  the  doctrine  of  respondeai  superior 
could  apply.  The  defendant  was  entitled  to  the  results  of  his 
labor,  and  could  enjoy  its  fruits,  but  he  could  not  direct  the  manner 
in  which  it  should  be  performed.  McCafferty  v.  &  2).  d  P.  M.  R. 
Co.,  61  N.  Y.  178;  8.  c,  19  Am.  Bep.  267.  The  case  cited  is  a 
precise  and  sufficient  authority.  If  instead  of  clearing  off  the  wood 
and  brush  upon  the  lot,  the  contract  had  been  to  blast  and  remove 
rock,  and  if  in  blasting  the  rock  portions  of  it  had  been  thrown 
upon  neighboring  lands  and  there  done  damage, the  defendant,  under 
the  case  cited,  would  not  haye  been  liable;  and  there  certainly  can 
be  no  difference  in  principle,  as  bearing  upon  the  question  now 
under  consideration,  between  a  contract  to  clear  off  wood  and 
brush  and  one  to  blast  and  remove  rock.  This  was  not  a  oontract 
with  Hammond  to  produce  a  nuisance  or  to  do  an  act  upon  defend- 
ant's land  which  was  necessarily  dangerous.  It  was  a  contract  to 
4o  a  lawful  thing,  which  if  done  in  a  proper  manner  would  be 
reasonably  safe  to  the  owners  of  adjoining  property. 

The  case  was  submitted  to  the  jury  to  determine  whether  the  fire 
which  destroyed  the  buildings  came  from  lot  105  or  from  lot  116, 
and  they  were  also  permitted  to  determine,  if  it  came  from  lot  116, 
whether  it  was  set  at  a  proper  time  and  managed  in  a  proper 
manner.  They  found  generally  for  the  defendant,  and  it  ^is  im- 
possible to  know  whether  they  based  their  verdict  upon  the  ground 
that  the  fire  was  set  upon  lot  105,  or  upon  the  ground  that 
it  was  set  at  a  proper  time,  and  managed  in  a  careful  manner 
npon  lot  116.  And  it  is  therefore  necessary  to  inquire  whether 
error  was  committed  in  the  rulings  to  which  we  will  now  call 
attention. 

There  was  evidence  tending  to  show  that  the  fire  was  set  upon 
\ot  116  by  the  defendant  at  a  time  when  the  land  was  very  dry,  and 
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when  the  wind  was  blowing  a  strong  gale  in  the  direction  of  the 
plaintiff's  lot.  The  defendant's  witnesses  gave  eyidence  as  to  the 
condition  of  the  land,  the  state  of  the  weather  and  of  the  wind  and 
yarious  other  circumstances  surrounding  the  fire.  As  a  witness  in 
his  own  behalf  he  testified  that  he  was  a  farmer,  and  that  he  had 
cleared  and  seen  others  clear  land,  and  then  he  was  asked  this  ques- 
tion: ''  What  do  you  say  as  to  whether  or  not  as  to  that  time  the 
fires  were  set  there  at  that  place  it  was  a  proper  time  in  your  judg- 
ment for  burning  log  heaps  on  a  fallow  that  had  been  burned  over?  " 
The  question  was  objected  to  on  the  part  of  the  plaintiff  as  calling 
for  a  conclusion  of  the  witness  on  a  subject  not  proper  to  give  an 
opinion;  that  the  witness  could  only  state  facts  and  the  jury  must 
draw  the  conclusions.  The  trial  judge  remarked  that  the  evidence 
would  be  received  upon  the  principle  that  the  witness  was  shown 
to  hare  superior  knowledge  upon  that  subject.  The  plaintiff  ex- 
cepted to  the  ruling  and  the  witness  answered,  ''  I  thought  it  was." 
Another  witness,  who  was  shown  to  have  had  experience  in  clear- 
ing land,  was  asked  this  question:  *^  How  was  it  at  that  time  as  to 
being  dry  enough  for  a  proper  time  to  bum  a  fallow?"  which  was 
objected  to  on  the  part  of  the  plaintiff  as  calling  for  a  conclusion. 
The  objection  was  overruled  and  the  witness  answered,  *^  It  was 
dry  enough."  Another  witness  who  was  also  shown  to  have  had 
experience  in  clearing  land  was  asked  this  question:  ''  What  do 
you  say  as  to  whether  it  was  a  proper  time  or  not  to  bum  a  fallow?" 
to  which  there  was  the  same  objection  and  ruling,  and  he  answered, 
"  I  should  say  it  was  a  proper  time  to  bum  it  and  advised  him  that 
way  that  day." 

We  think  there  was  some  evidence  from  which  a  jury  could  have 
found  that  the  fire  which  destroyed  plaintiff's  buildings  came  from 
lot  116,  and  the  jury  may  have  found  from  the  answers  to  these 
questions  that  the  fire  was  set  at  a  proper  time  and  thus  may  have 
been  infiuenced  to  find  their  verdict  in  favor  of  the  defendant. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  questions  ob- 
jected to  were  improper,  and  that  the  subject  of  the  inquiry  was 
not  one  proper  for  expert  evidence.  The  questions  related  to  a 
vital  point  in  the  case.  The  principal  claim  on  the  part  of  the 
plaintiff  was  that  in  consequence  of  the  wind  and  the  dryness  of 
the  ground  and  the  wood,  brush  and  timber,  it  was  an  improper 
time  to  set  fire;  and  whether  it  was  or  not  was  the  main  question 
to  be  determined  by  the  jury  if  they  reached  the  conclusion  that 
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the  fire  came  from  lot  116.  These  witnesses  were  therefore  asked 
their  opinions  npon  a  controlling  issue  which  was  to  be  determined 
by  the  jury.  In  answering  the  questions  they  did  not  testify  to 
facts,  and  they  did  not  tell  what  they  knew  as  matter  of  knowledge. 
They  simply  expressed  opinions  which  were  based  upon  the  facts 
as  they  existed.  The  general  rule  of  law  is  that  witnesses  must 
state  facts  within  their  knowledge,  and  not  give  their  opinions  or 
their  inferences.  To  this  rule  there  are  some  exceptions  among  which 
is  expert  evidence.  Witnesses  who  are  skilled  in  any  science,  art, 
trade  or  occupation,  may  not  only  testify  to  facts,  but  are  some- 
times ptfnnitted  to  give  their  opinions  as  experts.  This  is  per- 
mitted because  snch  witnesses  are  supposed  from  their  experience 
and  study  to  have  peculiar  knowledge  upon  the  subject  of  inquiry 
which  jurors  generally  have  not,  and  are  thus  supposed  to  be  more 
capable  of  drawing  conclusions  from  facts  and  to  base  opinions  upon 
then!,  than  jurors  generally  are  presumed  to  be.  Opinions  are  also 
allowed  in  some  cases  where  from  the  nature  of  the  matter  under 
inyestigation  the  facts  cannot  be  adequately  placed  before  the  jury 
so  as  to  impress  their  minds  as  they  impress  the  minds  of  a  com- 
petent, skilled  obserrer,  and  where  the  facts  cannot  be  stated  or 
described  in  such  language  as  will  enable  persons  not  eye  witnesses 
to  form  an  accurate  judgment  in  regard  to  them,  and  no  better 
evidence  than  such  opinions  is  attainable.  But  the  opinions  of 
experts  cannot  be  received  where  the  inquiry  is  into  a  subject  the 
nature  of  which  is  not  such  as  to  require  any  peculiar  habits  or 
study  in  order  to  qualify  a  man  to  understand  it 

It  is  not  sufficient  to  warrant  the  introduction  of  expert  evidence 
that  the  witness  may  know  more  of  the  subject  of  inquiry,  and  may 
better  comprehend  and  appreciate  it  than  the  jury;  but  to  warrant 
its  introduction,  the  subject  of  the  inquiry  must  be  one  relating  to 
some  trade,  profession,  science  or  art  in  which  persons  instructed 
therein  by  study  or  experience  may  be  supposed  to  have  more  skill 
and  knowledge  than  jurors  of  average  intelligence  may  be  pre- 
sumed generally  to  have.  The  jurors  may  have  less  skill  and  ex- 
perience than  the  witnesses  and  yet  have  enough  to  draw  their  own 
conclusions  and  do  justice  between  the  parties.  Where  the  factd 
can  be  placed  before  a  jury,  and  they  are  of  such  a  nature  that 
jurors  generally  are  just  as  competent  to  form  opinions  in  reference 
to  them  and  draw  inferences  from  them  as  witnesses,  then  there  iB 
no  occasion  to  resort  to  expert  or  opinion  evidence.     To  requii^ 
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the  exclusion  of  sach  evidence^  it  is  not  needed  that  the  juirors 
should  be  able  to  see  the  facts  as  they  appear  to  eye-witnesses  or  to 
be  as  capable  to  draw  conclusions  from  them  as  some  witnesses 
might  be^  but  it  is  sufficient  that  the  facts  can  be  presented  in  such 
a  manner  that  jurors  of  ordinary  intelligence  and  experience  in  the 
affairs  of  life  can  appreciate  them^  can  base  intelligent  judgments 
upon  them,  and  comprehend  them  sufficiently  for  the  ordinary  ad- 
ministration of  justice. 

The  rules  admitting  the  opinions  of  experts  should  not  be  unnec- 
essarily extended.  Experience  has  shown  that  it  is  much  safer  to 
confine  the  testimony  of  witnesses  to  facts  in  all  cases  where  that  is 
practicable  and  leave  the  jury  to  exercise  their  judgment  and  ex- 
perience upon  the  facts  proved.  Where  witnesses  testify  to  fActs 
they  may  be  specifically  contradicted,  and  if  they  testify  falsely, 
they  are  liable  to  punishment  for  perjury.  But  they  may  give  false 
opinions  without  the  fear  of  punishment.  It  is  generally  safer  to  take 
the  judgments  of  unskilled  jurors  than  the  opinions  of  hired  and 
generally  biased  experts.  A  long  time  ago  in  Tracy  Peerage,  10 
CI.  &  Fin.  154,  191^  Lord  Gampbbll  said,  that  skilled  witnesses 
came  with  such  a  bias  on  their  minds  to  support  the  cause  in  which 
they  are  embarked,  that  hardly  any  weight  should  be  given  to  their 
evidence.  Without  indorsing  this  strong  language  which  is  how- 
ever countenanced  by  the  utterances  of  other  judges  and  of  some 
text  writers,  and  believing  that  opinion  evidence  is  in  many  cases 
absolutely  essential  in  the  administration  of  justice,  yet  we  think 
it  should  not  be  much  encouraged  and  should  be  received  only  in 
cases  of  necessity.  Better  results  will  generally  be  reached  by  tak- 
ing the  impartial,  unbiased  judgments  of  twelve  jurors  of  common 
sense  and  common  experience  than  can  be  obtained  by  taking  the 
opinions  of  experts,  if  not  generally  hired,  at  least  friendly,  whose 
opinions  cannot  fail  generally  to  be  warped  by  a  desire  to  promote 
tiie  cause  in  which  they  are  enlisted. 

From  a  careful  examination  of  many  cases  in  this  and  other  States, 
we  are  satisfied  that  the  questions  objected  to  in  this  case  should 
have  been  excluded. 

In  Fraser  v.  Tapper,  29  Vt.  409,  in  an  action  like  this,  a  ques- 
tion entirely  similar  to  this,  was  held  to  be  inadmissible.  That  the 
defendant  offered  to  prove  by  farmers  who  were  acquainted  with 
the  clearing  of  land  by  burning  the  same^  and  who  were  upon  the 
land  the  day  the  fires  were  set,  and  who  described  to  the  jury,  9A 


550  IfEW  YOBK, 


Ferguson  t.  Habbell. 


weir  as  they  coald,  the  position  of  the  fire  and  the  force  and  direc- 
tion of  the  wind^  that  in  their  opinions  it  was  a  suitable  and  proper 
and  safe  day  for  setting  the  piles  on  fire  with  reference  to  the  posi- 
tion of  the  piles  in  respect  to  the  plaintiff's  coal,  and  the  force  and 
direction  of  the  wind.  To  this  evidence  the  plaintiff  objected,  and 
it  was  excluded  by  the  court,  and  to  its  exclusion  the  defendant 
excepted,  and  it  was  held  that  the  ruling  was  proper.  In  the  opin- 
ion of  the  court  it  is  said  :  ''There  could  be  no  difficulty  in  this 
case  in  the  witnesses  stating  to  the  jury  the  position  of  the  fires 
which  were  set  by  the  defendant,  their  number  and  magnitude,  the 
direction  and  course  of  the  wind,  the  position,  distance  and  char- 
acter of  plaintiff's  property  and  its  exposure  to  injury  from  that 
source.  The  jurors,  upon  the  question  whether  the  defendant  ex- 
ercised proper  care,  could  form  as  definite  an  opinion,  from  the  facts 
stated  by  the  witnesses,  as  the  witnesses  themselves.  The  subject- 
matter  is  not  one  of  science  or  skill,  but  is  susceptible  of  direct 
proof,  and  in  most  cases  the  triers  themselves  are  qualified  from 
experience  in  the  ordinary  affairs  of  life,  duly  to  appreciate  the 
material  facts  when  found.  If  there  is  any  materiality  attached  to  the 
force  of  the  wind  on  that  day,  we  do  not  see  any  difficulty  in  convey- 
ing a  true  idea  of  it  sufficient  at  least  for  all  practical  purposes." 
In  Higgins  v.  Dewey y  107  Mass.  494 ,  s.  c,  9  Am.  Bep.  63,  the 
i^^tion  was  also  like  this,  and  the  defendant  offered  to  prove  by  a 
surveyor  and  civil  engineer  of  many  years'  experience  in  clearing 
land  by  fire,  who  had  observed  the  effects  of  wind  on  fires  in  dif- 
ferent localities,  and  had  been  upon  the  land  where  the  defendant 
set  his  fire  and  made  a  plan  of  it  and  was  acquainted  with  the  sur- 
rounding country,  that  there  was  no  probability  that  a  fire  set  under 
the  circumstances  in  the  case  as  described  by  the  witnesses  would 
be  communicated  to  the  plaintiff's  land ;  but  the  judge  excluded 
the  evidence,  and  his  ruling  was  held  to  be  proper  on  the  ground 
that  the  evidence  offered  related  to  a  subject  within  the  common 
knowledge  of  the  jury.  In  Luce  v.  Dorchester  Mutual  Fire  Ins.  Co., 
105  Mass.  297 ;  s.  c,  7  Am.  Bep.  522,  the  action  was  to  recover 
for  a  loss  on  a  policy  of  insurance  against  fire  upon  a  dwelling- 
house  which  the  plaintiff  had  left  unoccupied  at  the  time  of  the 
loss  and  for  some  time  before ;  and  the  opinions  of  witnesses,  that 
leaving  a  dwelling-house  unoccupied  for  a  considerable  length 
of  time  increased  its  liability  to  be  destroyed  or  injured  by 
fire,  were  held  to  be  inadmissible,  on  the  ground  that  the  subject 
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was  within  common  knowledge.  In  Sowers  y.  Dukes,  8  Minn.  28, 
the  action  was  to  recover  for  a  breach  of  contract  in  neglecting  to 
build  and  keep  in  repair  a  fence  around  a  certain  field,  whereby 
plaintiff's  crops  were  injured.  Upon  the  trial  the  plaintiff,  a  wit- 
ness in  his  own  behalf,  was  asked  this  question:  **  Was  the  fence  a 
proper  fence  to  turn  stock,  and  could  they  easily  put  their  heads 
through  between  the  fence  and  rider  ? "  This  question  was 
objected  to  on  the  ground  that  the  jurors  were  the  proper  judges 
as  to  whether  the  fence  was  sufficient  after  it  had  been  described. 
The  objection  was  oyerruled  and  the  witness  was  permitted 
to  answer ;  and  the  question  was  held  to  be  incompetent,  and  the 
judgment  was  reversed  for  that  reason.  It  was  held  that  the  witness 
should  have  stated  the  facts;  that  the  jury  should  have  based  their 
judgments  upon  the  facts,  and  that  it  was  not  a  proper  subject  for 
opinion  evidence.  In  Enrighi  v.  S.  F.  d  S.  J.  B.  Co.,  33  Cal. 
230,  in  a  suit  against  the  defendant  for  injury  to  plaintiff's  cattle 
caused  by  an  insufficient  fence,  it  was  held  that  the  evidence 
of  farmers  that  the  fence  was  sufficient  to  turn  cattle  was  improper. 
In  Bills  V.  City  of  Otlumwa,  35  Iowa,  109,  the  defendant  was  sued 
for  injuries  to  the  plaintiff  alleged  to  have  been  sustained  in  con- 
sequence of  the  bad  condition  of  the  street  which  caused  him  to 
be  thrown  from  a  wagon  loaded  with  hay ;  and  it  was  held  that  the 
opinion  of  a  farmer,  that  a  wagon  loaded  in  the  manner  in  which 
the  one  was  upon  which  the  plaintiff  was  riding  was  not  safe  for 
riding  upon  over  ordinary  roads,  was  inadmissible.  In  Concord  B. 
V.  Oreely,  23  N.  H.  237,  in  a  proceeding  to  assess  damages 
for  a  right  of  way  for  a  railroad,  it  was  held  that  the  opinion  of  a 
farmer  as  to  the  effect  upon  a  farm  of  a  railroad  passing  through 
it  was  inadmissible.  In  Paige  v.  Hazard,  5  Hill,  603,  in  an  action 
for  negligence  in  injuring  and  sinking  a  canal  boat,  the  plaintiff, 
after  proving  the  cause  of  action  as  alleged,  called  a  witness  who 
testified  that  he  was  a  boatman  and  knew  the  boat  in  question  pre- 
vious to  her  being  injured,  that  he  had  raised  sunken  boats  and 
caused  them  to  be  repaired,  and  he  was  then  asked  the  following 
question:  ''From  the  description  of  the  situation  of  the  boat  as 
given  by  the  witnesses,  what  would  the  damage  be?"  and  it 
was  held  improper  and  that  the  witness'  answer  was  inadmissible. 
In  Teall  v.  Barton,  40  Barb.  137,  the  action  was  brought  to  recover 
damages  caused  by  fire  communicated  by  a  steam  dredge,  and  it 
was  held  that  a  question  put  to  a  witness  who  had  had  experience. 
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as  to  whether  he  considered  it  dangerous  to  use  a  steam  dredge 
without  a  spark-catcher^  was  properly  oyerruled,  it  not  being  a 
question  of  science  or  skill,  and  not  falling  within  the  rule  relating  to 
evidence  by  experts.  In  MeOregor  y.  Brown,  10  N.  T.  114,  the  action 
was  by  a  landlord  against  his  tenant  for  waste;  and  it  was  held  that 
the  opinions  of  witnesses,  that  the  acts  complained  of  were  not  in- 
jurious to  the  inheritance,  and  therefore  not  waste,  were  inadmissible. 

In  all  these  cases  it  was  held  that  the  witnesses  should  be  con- 
fined to  a  statement  of  the  facts,  and  that  it  was  the  proyince  of 
the  jury  to  draw  inferences  and  form  judgments.  In  most  of  them 
it  was  as  probable  as  it  was  here  that  some  of  the  jurors  might  not 
know  as  much  about  the  subject  of  inquiry  and  not  be  as  capable 
of  forming  opinions  or  drawing  inferences  from  the  facts  as  the 
witnesses ;  and  yet  it  was  held,  as  the  subjects  of  inquiry  were  of  such 
a  nature  that  jurors  generally  might  be  presumed  to  haye  sufficient 
knowledge  of  them  to  enable  them  to  discharge  their  duty  when  the 
facts  were  placed  before  them,  that  it  was  safer  to  rely  upon  them  than 
upon  the  opinions  of  witnesses  howeyer  expert  they  might  be. 
Here  the  subject  of  inquiry  related  to  the  common  elements  of  fire 
and  wind  and  dry  wood  and  brush  and  timber  with  which  every 
man  has  some  acquaintance;  and  whether  under  all  the  circum- 
stances it  was  a  safe,  prudent  or  proper  act  to  set  a  fire,  a  jury  with 
the  common  experience  which  if  not  all  men,  most  men  have, 
would  be  sufficiently  competent  to  form  an  opinion.  This  is  not 
a  case  where  it  was  impossible  to  place  the  facts  before  the  jury. 
The  character  of  the  wind,  the  condition  of  the  soil  as  to  being 
dry  or  not,  the  character  of  the  brush  and  timber,  the  nature  of 
the  ground,  the  distance,  exposure,  every  thing,  could  be  proved 
so  that  the  jury  would  have  substantially  as  correct  knowledge  in 
reference  to  it  as  the  witnesses ;  if  not  as  correct,  they  could  ac- 
quire knowledge  sufficiently  correct  to  enable  them  to  discharge 
their  duty  as  jurors. 

We  have  carefully  examined  the  numerous  cases  cited  in  reference 
to  this  evidence  in  the  brief  of  the  learned  counsel  for  the  defend* 
ant,  and  none  of  them  sustain  its  admission.  They  show  that 
farmers  may  be  permitted  to  give  their  opinion  of  the  value  of  farms, 
and  farm  stock,  and  produce ;  that  witnesses  may  give  their  opin- 
ions on  questions  of  identity,  or  whether  a  person  is  under  the  in- 
fluence of  liquor,  and  as  to  many  other  matters.  There  is  a  broad 
range  for  expert  evidence,  but  none  of  the  authorities  go  far  enough 
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to  hold  that  this  evidence  is  within  the  proper  range.  The  question 
of  expert  evidence  was  not  involved  in  the  case  of  Hays  v.  Miller ^ 
6  Hun,  320,  and  70  K.  T.  112.  The  action  in  that  case  was  brought 
to  recover  damages  caused  by  fire  to  the  lands  of  the  plaintifiTs  in-, 
testate,  through  the  alleged  negligence  of  the  defendant ;  and  the 
referee,  instead  of  passing  upon  the  question  of  negligence  directly 
as  one  of  fact,  made  special  findings  of  the  circumstances,  and  from 
those  found  negligence  as  a  conclusion  of  law,  and  he  ordered  judg- 
ment in  favor  of  the  plaintiff.  The  question  under  consideration 
upon  the  appeal  was  whether  the  inference  of  law  was  justified  by 
the  facts  found.  The  appellant  claimed  that  it  was  the  duty  of 
this  court  to  review  the  conclusion  of  the  referee,  and  decide,  as 
matter  of  law,  whether  the  facts  and  circumstances  found  by  him 
established  that  the  burning  upon  the  defendant's  land  was  con- 
ducted in  an  improper  and  negligent  manner,  or  at  an  improper 
time  and  season,  or  whether  it  was  conducted  in  a  proper  manner 
and  at  a  proper  time ;  and  we  held  that  this  court  was  not  com- 
petent to  draw  the  conclusions  and  inferences  from  the  facts ;  that 
that  was  a  matter  for  the  refei^ee,  and  that  we  were  concluded  by 
the  inferences  and  conclusions  drawn  from  the  facts  by  him ;  and 
in  discussing  that  question  some  language  was  used  by  the  judge 
writing  the  opinion  in  this  court,  which,  it  is  claimed,  favors  the 
contention  of  the  respondent  here  that  these  questions  were  proper 
to  elicit  expert  evidence.  But  as  we  have  seen,  the  learned  judge 
writing  the  opinion  did  not  have  in  mind  the  subject  of  expert 
evidence,  and  was  simply  discussing  the  competency  and  power  of 
this  court  to  draw  inferences  from  facts  and  circumstances  found 
by  the  referee ;  and  it  was  held,  as  we  always  hold  in  such  cases, 
that  the  inferences  are  for  the  triers  of  facts. 

We  are  therefore  constrained  to  reverse  this  judgment  and  grant 
a  new  trial,  as  we  think  an  important  rule  of  evidence  was  violated. 
To  uphold  the  propriety  of  these  questions  would  carry  the  rule  of 
expert  evidence  further  than  it  has  ever  been  carried  in  this  State,. 
and  would  be  an  unwarranted  invasion  of  the  rule  which  confines 
witnesses  to  facts,  and  excludes  their  opinions.  It  is  important  to 
maintain  the  rule  in  its  integrity^  and  to  permit  as  few  invasions 
of  it  as  the  proper  administration  of  justice  will  allow. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  oosts 
to  abide  event.  Judgment  reversed^ 

All  coQcqr  except  MiiiLBR,  J.,,  dissenting.      .; 
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Note  bt  the  Rbportbr. —  Expert  eTidenoe  is  not  Admissible  to  show  thai 
aetosl  danger  from  fire  to  certain  premises  has  been  increased  by  the  erection 
of  adjacent  buildings;  no  person  can  be  deemed  an  expert  as  to  a  matter  of 
eommon  experience  and  observation.  FrwnJdin  Fire  Ifu.  Oo.  t.  Cfruver,  lOO 
Penn.  St.  206. 

Upon  the  qaestion  whether  it  was  a  material  change  of  risk  for  insared 
property  to  become  yaeant  daring  the  existence  of  the  policy,  the  testimony  of 
experts,  as  a  matter  of  opinion,  is  inadmissible.  Kin^  t.  Phanix  Imwranee 
Company,  9  Lea,  142. 

Whether  a  piece  of  paper  had  the  appearance  of  wadding  shot  from  a  gan« 
hM,  not  a  subject  for  expert  testimony.  PeapU  ▼.  Manke,  78  N.  Y.  611.  The 
court  said  it  was  a  ''  border  case." 

Whether  a  railroad  cattle-guard  was  necessary  at  a  particular  point,  hdd,  not 
a  subject  for  expert  testimony.    Am&Uin  t.  Gmrdner,  184  liass.  4. 

But  otherwise  as  to  whether  a  certain  platform  was  a  proper  place  for  a  boy 
thirteen  years  old  to  drive  two  horses.    Jame$  ▼.  Juknton,  12  Bridw.  286. 

Expert  opinion  as  to  the  suffideney  of  a  sidewalk  is  incompetent.  BethMet 
V.  CUy  of  Fond  du  Lac,  45  Wis.  495. 

The  opinion  of  experts  as  to  whether  it  is  feasible  to  use  a  ladder-hole  in  a 
mine  with  a  railing  around  it,  is  incompetent.  MayhMD  t.  SuBivan  Mming 
Co,,  76  Me.  100;  citing  SUOe  t.  WaUon,  65  id.  74. 

In  the  latter  case,  upon  the  trial  of  an  indictment  for  anon  of  farm  buildings, 
where  it  was  a  material  question  whether  fire  was  communicated  from  one 
building  to  another;  hdd,  that  the  opinion  of  an  experienced  city  fireman  upon 
the  question  whether  under  all  the  circumstances  the  fire  would  be  thus  com- 
municated is  not  competent  evidence.    The  court  said: 

"  In  the  class  of  cases  where  the  opinion  of  a  witness  is  competent  evidence, 
it  becomes  so  not  because  the  witness  may  be  supposed,  when  compared  with 
the  jury,  to  possess  superior  powers  of  perception,  intuition  and  judgment,  or 
superior  ability  to  draw  correct  inferences  from  proved  facts;  but  because  the 
nature  of  the  question  at  issue  is  such  that  men  of  ordinary  experience  and  in- 
telligence must  be  supposed  to  be  incapable  of  drawing  oonclodons  from  the 
facts  in  evidence  without  the  assistance  of  some  one  who  has  special  skill  or 
knowledge  in  the  premises. 

"  In  the  case  of  Jefferson  Ins.  Oo.  v.  Gotheal,  7  Wend.  78,  it  was  held  that 
the  only  cases  in  which  opinion  is  evidence  are  those  where  the  nature  of  the 
question  involved  is  such  that  the  jury  are  incompetent  to  draw  their  own 
conclusions  from  the  facts  without  the  aid  of  persons  possessing  peculiar  skill 
and  luowledge  respecting  such  facts. 

**  Hence  it  follows  that  where  an  inference  is  to  be  drawn  respecting  matters 
which  *  may  be  presumed  to  be  within  the  conunon  experience  of  all  men  of 
common  education  moving  in  the  ordinary  walks  of  life,  there  is  no  room  tot 
the  evidence  of  opinion;  it  is  for  the  jury  to  draw  the  inference.'  K.  S.  Glam 
Co.  v.  LoveU,  uhi  supra. 

"  Accordingly  in  the  last  named  case,  where  it  became  material  to  determine 
whether  certain  packages  of  glass-ware  were  stowed  on  or  under  the  deck  of 
a  vessel  which  was  stranded  on  Hart  Island,  and  the  plaintilEs  offered  evidenee 
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tending  to  show  that  if  they  had  been  stowed  under  deck  they  or  the  remains 
of  them  would  have  been  found  there,  and  the  defendants  offered  evidence 
tending  to  show  that  they  might  have  been  washed  out,  the  opinion  of  a  wit- 
ness who  had  been  acquainted  with  the  navigation  about  there  for  thirty  years 
and  had  been  stranded  there,  and  had  been  employed  in  saving  and  getting  off 
wrecked  vessels,  and  was  near  the  place  at  the  time  of  the  wreck,  upon  the 
question  whether,  taking  into  view  all  the  circumstances,  the  goods  could 
have  been  broken  to  pieces  in  the  hold  or  washed  out  of  the  hold  as  the  de- 
fendants contended,  was  held  inadmissible. 

**  And  in  Jeffenon  Ins.  Co.  v.  Calheal,  ubi  wpra,  witnesses  long  and  familiarly 
acquainted  with  the  business  of  insurance  were  not  allowed  to  give  their 
opinion  as  to  the  materiality  of  a  representation  or  concealment,  nor  whether 
the  risk  had  been  increased  by  the  erection  of  a  boiler  house  adjoining  the 
premises  covered  by  the  insurance. 

**  In  J&yee  v.  Maine  Int.  Co.,  45  Me.  168,  and  CanneU  v.  Phcmix  In».  Co.,  69 
id.  682,  the  opinions  of  witnesses  who  had  had  large  experience  in  the  busi- 
ness of  insurance  as  to  the  comparative  risk  upon  occupied  and  unoccupied 
dwelling-houses,  and  their  testimony  as  to  the  fact  that  rates  of  insurance  were 
increased  when  dwelling-houses  were  vacant,  and  as  to  the  relative  number  of 
losses  upon  occupied  and  unoccupied  buildings,  were  all  held  inadmissible. 

"  These  cases  were  decided  in  accordance  with  the  rule  and  principle  above 
stated,  which  may  be  regarded  as  well  settled,  the  main  difficulty  being  in  the 
practical  application  of  it  to  the  ever  varying  circumstances  of  the  cases  in 
which  it  is  sought  to  establish  an  exception. 

"In  the  case  before  us  the  incidental  question  was  whether  the  fire  was 
communicated  from  the  bam  to  the  dwelling-house;  and  It  was  plainly  one 
within  the  scope  of  common  experience,  to  be  determined  by  and  upon  the 
facts  and  circumstances  proved,  from  which  the  jury  were  fully  competent  to 
draw  their  own  condusions. 

*'  It  was  not  a  question  upon  which  the  opinions  of  those  who  had  witnessed 
many  fires  either  in  dty  or  country  could  be  competent  evidence.  If  the  door 
were  to  be  opened  to  opinions  in  such  a  case,  there  is  seldom  a  case  in  which 
it  could  be  dosed;  and  the  trial  of  causes  would  degenerate  into  a  canvassing 
of  the  opinions  of  witnesses,  often  loosely  given  upon  imperfect  and  prejudiced 
views,  of  the  facts  upon  which  the  jury  alone  ought  to  pass." 
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(W  N.  Y.  iS80.) 
OomUhUianal  law —  **  justice  or  judge"  — JtuUee  of  peace. 

A  Justice  of  the  peace  is  not  within  the  oonstitational  provision  that  **  no  per- 
son shall  hold  the  office  of  justice  or  judge  of  any  court "  after  becoming 
seventy  years  old. 


W 


RIT  of  prohibition.     The  opinion  states  the  point.     The  writ 
was  awarded  below. 


J.  8.  Millard  and  Oeartfe  W.  Parkers,  for  appellant. 
W.  H.  B.  My,  for  respondents^ 

Akdbews,  J.  Section  12  of  article  6  of  the  Gonstitntion  men- 
tions the  Superior  Gourt  of  the  city  of  New  York,  the  Court  of 
Common  Pleas  of  the  same  city,  the  Superior  Gourt  of  BufiEalo  and 
the  City  Gourt  of  Brooklyn,  and  continues  them  in  existence  by 
express  constitutional  mandate.  Section  13  is  as  follows:  '^  Jus- 
tices of  the  Supreme  Gourt  shall  be  chosen  by  the  electors  of  their 
respectiYe  judicial  districts.  Judges  of  all  courts  mentioned  in  the 
last  preceding  section  shall  be  chosen  by  the  electors  of  the  cities 
respectively  in  which  said  courts  are  instituted.  The  oflScial  terms 
of  the  said  justices  and  judges  who  shall  be  elected  after  the  adop- 
tion of  this  article  shall  be  fourteen  years  from  and  including  the 
first  day  of  January  next  after  their  election.  But  no  person  shall 
hold  the  office  of  justice  or  judge  of  any  court  longer  than  untD 
and  including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age.'' 

The  question  presented  is  whether  the  limitation  of  age  contained 
in  this  section  applies  to  justices  of  the  peace.  That  it  does  so  ap- 
ply has  been  determined  by  the  judgment  now  under  review.  The 
same  question  was  considered  by  the  General  Term  of  the  fourth 
department  in  the  case  of  People  v.  Dohring,  2  T.  &  G.  458,  and 
was  determined  the  other  way.  The  Dohrifig  case  was  decided 
in  1878,  and  the  question  now  presented  for  the  first  time  in  this 
court  has  never,  so  far  as  we  can  ascertain,  been  considered  in  the 
courts  below,  except  in  that  case  and  the  one  now  before  us,  which 
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was  first  decided  at  Special  Term  in  Jannary,  1884.  It  has  come 
to  the  knowledge  of  the  court  from  oflScial  sonrces  that  since  the 
adoption  of  the  present  judiciary  article  of  the  Constitution  many 
persons  in  different  parts  of  the  State  have  been  elected  justices  of 
the  peace,  who  have  served  after  having  attained  the  age  of  sev- 
enty years,  some  having  been  elected  before  and  others  after  they 
had  reached  that  age.  The  question  is  therefore  important,  not 
only  because  it  involves  the  interpretation  of  a  constitutional  pro- 
vision, but  also  for  the  reason  that  it  practically  afFects  important 
public  and  private  interests. 

The  policy  of  fixing  by  constitutional  provision  a  limitation  of 
age  to  judicial  service,  first  established  in  this  State  in  respect  to 
the  chancellor  and  judges  of  the  Supreme  Court  by  the  Constitu- 
tion of  1822,  and  abandoned  in  the  Constitution  of  1846,  was  re- 
established by  the  judiciary  article  of  1869,  primarily  with  reference 
to  the  terms  of  those  judges,  which  by  the  same  article  had  been 
extended  to  the  period  of  fourteen  years.  Foloeb,  J.,  People  v. 
OardneTy  45  N.  T.  819.  On  this  ground  it  was  claimed  in  the  case 
of  People  V.  Brundagey  78  N.  T.  403,  that  the  limitation  of  age  in 
the  13th  section  did  not  apply  to  county  judges  whose  terms  were 
by  the  15th  section  fixed  at  six  years  instead  of  four  years  as  previ- 
ously established.  The  court  however  resting  upon  the  broad  lan- 
guage of  the  restrictive  clause  held  that  county  judges  were  included. 

It  is  however  we  think  quite  evident  that  the  limitation  does  not 
apply  to  every  officer  who  is  invested  with  judicial  power.  It  is 
the  *'  office  of  justice  or  judge  of  any  court,'*  which  the  clause  de- 
clares shall  not  be  held  by  any  person  beyond  the  age  specified. 
But  the  judicial  function  may  be  vested  in  a  person,  to  be  exer- 
cised for  certain  purposes  and  bn  particular  occasions,  who  does  not 
hold  the  "  office  of  justice  or  judge  of  any  court,"  within  the  mean- 
ing of  this  clause.  The  Constitution  itself  furnishes  one  illustra- 
tion. The  president  of  the  senate,  the  senators  and  the  judges  of 
the  Court  of  Appeals,  comprise  the  court  for  the  trial  of  impeach- 
ments, created  by  the  first  section  of  the  sixth  article.  But  neither 
the  lieutenant-governor,  nor  the  senators,  although  they  act  as 
judges  on  the  trial  of  an  impeachment,  ^'  hold  the  office  of  justice 
or  judge  of  any  court.**  The  office  which  the  lieutenant-governor 
holds  is  that  indicated  by  his  title,  and  so  of  the  senators.  The 
judicial  function  which  they  exercise  in  the  particular  case  is  an- 
nexed to  their  respective  offices.     They  sit  as  judges  on  the  trial 
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of  impeachments,  but  they  do  not  hold  the  office  of  judges  while 
acting  as  snch.  We  think  it  plain  that  they  would  not  be  disquali* 
fied  from  acting  as  members  of  the  court  after  attaining  the  age 
of  seventy  years,  under  the  clause  in  the  Constitution  now  in  ques- 
tion. Another  illustration  is  furnished*  in  the  statutes  creating 
mayor's  courts  in  cities,  by  which  judicial  powers  are  vested  for 
certain  limited  purposes  in  mayors  and  other  municipal  offioeis. 
There  is  such  a  court  in  the  city  of  Hudson,  and  it  may  be  in  other 
cities,  which  is  held  by  the  mayor,  or  by  the  mayor  in  conjunction 
with  other  officers.  The  mayor  in  these  cases  acts  as  a  judge  or 
magistrate,  but  the  judicial  function  is  incident  to  the  office  of 
mayor.  He  does  not  hold  the  office  of  judge,  and  if  eligible  to  the 
office  of  mayor,  although  seventy  years  of  age,  he  may  we  think 
discharge  the  duties  connected  with  that  office  after  that  time,  in- 
cluding the  holding  of  the  mayor's  court,  without  a  violation  of 
the  Constitution. 

Returning  to  the  immediate  point  now  in  judgment  the  question 
recurs:  Does  a  justice  of  the  peace  '^hold  the  office  of  justice  or 
judge  of  any  court,"  within  the  meaning  of  section  13,  article  6,  of 
the  Constitution?  This  office  was  not  created  by  the  Constitution. 
Justices  of  the  peace  had  been  known  to  the  common  law  of 
England  for  a  century  and  a  half  before  America  was  discovered. 
They  were  in  their  original  institution  mere  conservators  of  the 
peace,  exercising  no  judicial  function.  It  is  said  in  Bum's  Justice 
(vol.  3, 19th  ed.,  p.  4),  that  by  the  statute  1  Edw.  Ill,  which  is  the 
first  statute  that  ordains  the  assignment  of  justices  of  the  peace  by 
the  king's  commission,  ^^  they  had  no  other  power  but  only  to  keep 
the  peace."  But  from  time  to  time  their  powers  were  enlarged, 
and  they  came  to  constitute  a  very  important  agency  in  the  admin- 
istration of  local  government  in  England.  They  discharged  a  great 
variety  of  duties  connected  with  the  support  of  the  poor,  the  repa- 
ration of  highways,  the  imposition  and  levjring  of  parochial  rates 
and  other  local  affairs.  See  enumeration  in  stat.  16,  Geo.  II, 
chap.  18.  They  were  invested  with  judicial  powers  for  the  first 
time  (it  seems)  by  the  statute  34  Edw.  Ill,  chap.  1,  which  gave 
them  power  to  try  felonies,  but  then  only  when  two  or  more  acted 
together,  and  not  singly,  and  it  is  said  by  Blackstone  ( voL  1,  p.  349), 
''they  then  acquired  the  more  honorable  appellation  of  .justices." 
I  do  not  find  that  they  ever  exercised  in  England  jurisdiction  in 
civil  causes. 
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The  office  of  justice  of  the  peace  was  brought  here  by  the  Eng- 
lish colonists.     From  the  earliest  colonial  period  it  has  existed  in 
this  country.     By  the  Code  known  as  ''the  Duke's  Laws,"  for  the 
government  of  the  colony  of  New  York,  promulgated  in  1665, 
justices  of  the  peace  were  commissioned  for  the  towns  in  the  prov- 
ince, with  the  same  powers  as  in  England.    The  judicial  establish- 
ment created  by  ''the  Duke's  Laws  "  comprised  a  local  court  in 
4Bach  town,  with  jurisdiction  of  actions  of  debt  and  trespass  under 
£5,  to  be  held  by  the  constable  and  overseers  of  the  town;  a  court 
of  sessions  for  each  of  the  three  ridings,  and  a  court  of  assize  for 
the  whole  province.    Justices  of  the  peace  were  entitled  to  sit  as 
members  of  the  court  of  sessions  and  the  court  of  assize,  but  not 
of  the  town  courts.     In  1691  the  judicial  system  was  reorganized 
by  an  act  of  the  colonial  legislature.    By  that  act  the  town  courts 
were  changed  into  courts  of  justice  of  the  peace,  to  be  held  by  one 
justice  and  two  freeholders.     It  was  not  until  1737  that  a  justice 
of  the  peace  was  empowered  singly  to  hold  a  court  for  the  trial  of 
actions.      See  Monograph  upon  the  Courts  in  this  State  by  Chief 
Judge  Daly,   preface  1  E.   D.    Smith  ;   also  3  Daly,  Appendix. 
But  from  the  earliest  colonial  period  until  this  time,   justices 
of   the   peace    here,   as  in    England,   have    been    invested  with 
various  and  important  functions  connected  with  local  administra- 
tion, quite  independent  of  their  judicial  authority.    A  glance  at 
the  statutes  will  show  how  important  a  part  these  officers  have  had 
in  the  administration  of  the  poor  laws,  the  highway  acts,  the  ad- 
justment of  town  charges,  and  indeed  in  nearly  e^ory  department 
of  local  administration.     It  is  important  to  notice  that  the  judicial 
function  exercised  by  justices  of  the  peace  was  a  graft  upon  their 
original  authority,  and  that  the  enlargement  of  their  powers  has 
not  been  in  this  direction  alone,  but  that  by  gradual  accretion  they 
have  come  to  constitute  a  most  important  factor  in  the  corporate 
administrative  life  of  towns  and  counties.     The  gradual  growth  of 
their  powers  and  functions  furnishes  a  good  illustration  of  the 
manner  in  which  institutions  grow  up  and  adapt  themselves  to  the 
changing  conditions  and  demands  of  society,  until  they  are  brought 
to  subserve,  in  the  most  effective  way,  the  public  interests. 

We  have  failed  in  the  purpose  of  this  brief  historical  reference 
to  the  origin  and  growth  of  the  office  of  justice  of  the  peace,  un- 
less it  shows  how  widely  it  differs  in  the  circumstances  of  its  insti- 
.  tution  and  development,  and  in  the  variety  of  its  functions,  from 
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th^  office  of  judge  of  an  ordinary  court.  We  know,  from  obeerra- 
tion,  that  justices  of  the  peace  are  not  in  common  speech  known 
as  judges^  but  are  uniformly  called  by  the  distinctive  title  of  their 
office.  Unquestionably  their  jurisdiction  as  a  tribunal  for  the  trial 
of  small  causes  is  now  the  most  important  of  their  functions,  but 
they  have  never  lost  their  character  as  administrative  officers,  and 
in  this  respect  they  occupy  a  position  and  character  and  exercise 
powers  unique,  and  in  many  respects  quite  dissimilar  to  those  exer- 
cised by  other  judicial  officers. 

An  examination  of  other  sections  in  the  judiciary  article  throws 
light  upon  the  construction  of  the  13th  section,  and  furnishes 
strong  ground  for  an  inference  that  justices  of  the  peace  were  not 
intended  to  be  included  within  the  restrictive  clause.  In  proyisions 
intended  to  apply  to  judges  or  justices  of  inferior  courts,  and  also 
to  justices  of  the  peace,  the  latter  are  specially  mentioned  by  their 
name  of  office,  and  their  inclusion  is  not  left  to  inference  from 
general  words.  The  eleventh  section  of  the  sixth  article,  after 
prescribing  how  judges  of  the  Court  of  Appeals  and  of  the  Supreme 
Court  may  be  removed,  proceeds  as  follows:  *' All  judicial  officers, 
except  those  mentioned  in  this  section  and  except  justices  of  the 
peace  and  judges  and  justices  of  inferior  courts,  not  of  record,  may 
be  removed,'^  etc.  The  same  language  is  repeated  in  section  18: 
^^  Justices  of  the  peace  and  judges  or  justices  of  inferior  courts 
not  of  record,"  etc.  Justices  of  the  peace  are  in  a  general  sense 
judges  of  an  inferior  court,  but  their  special  designation  in  these 
provisions,  by  the  title  of  their  office,  is  a  recognition  in  the  Con- 
stitution itself  of  their  peculiar  and  distinctive  character,  and  in- 
dicates that  they  were  not  intended  to  be  included  within  the 
general  words  '^  judges  or  justices  of  a  court,''  as  used  in  that  in- 
strument. The  provision  in  the  13th  section,  that  '^no  person 
shall  hold  the  office  of  justice  or  judge  of  any  court,"  is  to  be  in- 
terpreted in  the  light  of  the  antecedent  and  subsequent  sections, 
and  so  interpreting  them,  justices  of  the  peace  are  not,  we  think, 
included.  There  are  other  considerations  which  tend  to  support 
this  conclusion.  There  was  no  apparent  reason  or  policy  for  sub- 
jecting justices  of  the  peace  to  the  limitation  of  age  applicable  to 
the  general  class  of  judges.  Their  terms  are  short  and  are  left 
by  the  amended  judiciary  article  as  they  were  fixed  by  the  Consti- 
tution of  1846.  It  does  not  appear  that  any  public  inconvenience 
liad  resulted  from  the  absence  of  a  limitation  of  age  applicable  to 


JANUABY  TBRM^  1886.  561 


I^oUq  v.  King. 


these  officers.  Their  number,  tojut  in  each  town,  afford  a  reason- 
able guaranty  that  the  public  service  will  not  suffer  by  a  disability 
of  incumbents  arising  from  age,  and  the  easy  means  proyided  for 
their  removal  would  subject  the  public  at  most  to  only  a  temporary 
inconvenience.  It«annot.be  claimed  that  the  prohibition  in  the 
13tlt  section  would  have  been  applied  to  justices  of  the  peace  if 
they  alone  had  been  in  the  contemplation  of  the  framers  of  the 
judioiary  article. 

We  ace  of  opinion,  for  the  reasons  stated,  that  a  justice  of  the 
peace  does  not  ^^hold  the  office  of  justice  or  judge  of  any  court" 
within  the  purview  of  the  Idth  section.  To  avoid  misapprehension 
it  may  be  proper  to  say  that  we  do  not  intend  to  decide  that  the 
prohibition  may  not  apply  to  persons  in  office  whose  official  title  is 
not  that  of  judge.  U  the  office  is  a  judicial  one  and  is  creatod  for 
the  exercise  by  the  incumbent  of  the  judicial  function -r- as  for  ex- 
ample a  surrogate,  quite  other  considerations  would,  apply  than 
those  which  appertain  to  the  case  now  before  us.  This  case  rests 
upon  the  dual  character  of  the  office  of  justice  of  the  peace,  the 
essential  distinction  between  his  duties  and  functions  and  those  ot 
any  other  judicial  officer>  and  upon  a  discrimination  made  by  the 
Constitution  itself.     See  Settle  y.  Van  Evrea,  49  N.  Y.  280. 

The  order  of  the  General  and  Si)ecial  Terms  should  be  reversed 

and  the  writ  dismissed. 

Ordered  aecordinfffy. 
AU  ooncur. 


NOLAK  V.   KlHO. 

•  •     *         ■ 

(97  N.  T.  60S.) 

NiBgligence  —  bridge  owr  eoxcmated  MewaXk, 

Where  one  duly  licen9ed  by  the  city  authorities  has  removed  a  portion  of  a 
mdewalk  to  excavate  for  a  vault,  and  has  built  a  bridge  over  the  excavation, 
necessarily  higher  than  the  street,  he  is  not  bound  to  make  the  bridg<^  as 
safe  for  travellers  as  the  sidewalk  was,  but  only  reasonably  safe. 

ACTION   for  peirspnal  injury  by  negligence.     The  head-note 
and  opinion  show  th^  point.    The  plaintifi(  had  jud^ent 
below. 
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Joseph  £L  Autrbaeky  for  appeUuit. 

John  0.  Jfeft,  for  respondent 

FivoH^  J.  The  complaint  in  this  action  was  gioonded  upon 
negligenoe  in  the  oonstruotion  of  the  bridge  over  the  yaolt  opening. 
There  is  no  allegation  that  its  existenoe  was  unlawful,  or  that  it 
constituted  an  unauthorized  obstruction  of  the  street,  and  so  was  a 
wrong,  or  a  nuisance;  but  on  the  contrary  the  complaint  assumed 
a  lawful  construction,  for  it  was  averred  that  ''  it  became  and  was 
the  duty  of  the  defendant  so  to  erect  and  maintain  the  said  bridge, 
or  wooden  walk  aforesaid,  and  the  approaches  or  steps  leading  thereto 
and  therefrom,  *  *  *  in  good  order  and  in  proper  and  safe  con- 
dition,'' and  then  avers  that  the  structure  was  built  in  a  careless  and 
negligent  manner,  and  was  allowed  to  fall  into  and  remain  in  a  dan-^ 
gerous  state  and  condition.  Upon  the  trial  the  plaintiff  proved  that 
she  fell  while  descending  the  steps  from  the  bridge;  that  those  st^is 
were  of  unequal  height  and  width  and  guarded  by  no  railing  at  the 
side,  and  after  proof  of  the  injury  rested  her  case.  The  defendant 
moved  for  a  nonsuit  claiming  that  there  was  no  negligence,  which 
motion  was  denied.  Evidence  was  then  given  of  the  mode  and 
manner  of  construction;  of  the  permission  granted  by  the  depart- 
ment of  public  works  to  build  the  vault;  and  of  the  city  ordinances 
relating  to  the  subject;  and  after  a  renewal  of  the  motion  for  a 
nonsuit,  which  was  again  denied,  the  defendant  rested.  The  court 
then  charged  the  jury,  and  submitted  to  them  solely  the  question 
of  negligenoe  in  the  construction  or  maintenance  of  the  bridge; 
saying  explicitly  that  the  defendant  under  the  permit  from  the 
department  of  public  works  had  the  right  to  erect  a  bridge  over 
the  excavation  in  question,  and  that  no  cause  of  action  was  shown 
unless  the  jury  should  find  the  defendant  guilty  of  negligence. 
Neither  side  controverted  this  proposition,  or  took  exception  to  it; 
but  on  the  contrary,  the  learned  counsel  for  the  plaintiff  in  his 
brief  on  this  appeal  expressly  says  not  only  ''  that  the  case  went  to 
the  jury  on  the  question  of  negligence  in  constructing  the  steps/' 
but  also  that  ^Mt  was  tried  on  that  understanding.''  It  will  not  do 
now  to  say  that  there  was  no  authority  for  building  the  bridge  at 
all,  and  that  its  very  existence  was  an  aflirmative  wrong  for  which 
the  judgment  may  be  sustained.  That  would  be  extremely  unjust 
in  view  of  the  pleadings  and  the  course  of  trial.    We  must  treat 
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the  action  therefore  as  the  parties  and  the  coart  treated  it,  as  in- 
ToWing  only  the  question  of  n^ligence  in  the  construction  9f  the 
bridge ;  and  so  considered,  a  yery  important  question  arises  as  to 
the  degree  of  care  and  prudence  in  that  construction  which 
dcTolyed  upon  the  defendant.  The  jury  were  told  that  "  the  de- 
fendant was  under  a  liability  to  have  the  bridge  constructed  in  such 
manner  that  the  plaintiff  would  not  be  subjected  to  any  moie 
personal  risk  than  if  the  sidewalk  had  been  there  instead  of  the 
bridge."  To  this  instruction  the  defendant  excepted.  The  doc- 
trine thus  declared  was  not  inadyertent  or  unintentional.  It  is 
repeated  not  less  than  six  times  in  the  course  of  the  charge  and  so 
woyen  into  it  as  to  be  its  most  prominent  feature.  The  jury  were 
told  'Mf  in  your  deliberation  you  reach  the  conclusion  that  this 
bridge  was  less  safe  than  the  sidewalk  would  haye  been,  and  this 
lady  in  passing  oyer  it  exercised  the  caution  which  reasonably  pru- 
dent men  and  women  exercise  in  passing  oyer  a  sidewalk,  then  you 
will  pass  to  the  consideration  of  the  amount  of  your  yerdict.^' 
Here  again  the  defendant  excepted,  pointing  his  objection  to  the 
test  of  reasonable  care  on  the  part  of  plaintiff  supplied  to  the 
jujy.  And  to  make  the  true  position  of  the  court  still  plainer,  the 
ju^g[e  was  asked  to  charge  '^  that  if  the  jury  belieyed  the  bridge 
and  steps  were  constructed  in  a  reasonably  safe  and  proper  manner 
plaintiff  cannot  recoyer,"  which  instruction  was  refused  and  the 
defendant  again  excepted.  Since  walking  oyer  an  unbroken  leyel 
is  undeniably  safer  than  ascending  or  descending  steps,  howeyer 
carefully  constructed,  the  jury  were  left  to  the  possibility  of  an 
inference  that  any  construction  of  a  bridge  above  the  leyel  of  the 
street  inyolving  the  presence  of  steps  was  negligence  as  matter  of 
law.  It  is  not  at  all  certain  that  such  an  idea  was  in  the  mind  of 
the  court,  and  yet  the  language  used  was  broad  enough  to  coyer  it, 
and  quite  sure  to  leaye  a  jury  in  danger  of  being  misled.  To  its 
full  extent  it  was  approved  by  the  Oeneral  Term  without  the  least 
restriction  or  limitation,  and  in  the  respondent's  brief  on  this  appeal 
it  is  distinctly  argued  that  the  cover  of  the  excavation  should  have 
been  on  the  level  of  the  old  sidewalk,  thus  dispensing  with 
steps  entirely.  The  doctrine  of  the  charge  to  its  full  extent  and  in 
its  entire  scope  was  defended  in  the  General  Term  and  is  sought  to 
be  justified  on  this  appeal  by  a  series  of  decisions  in  this  court 
Clifford  y.  JDam,  81  N.  Y.  56;  MeOuire  v.  8penc$,  91  id.  303;  8. 
c,  43  Am.  Bep.  668;  Wasmer  v.  D.,  L.   d  W.  R.  Co.,  80  N.  Y. 
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212;  8.  c,  36  Am.  Rep.  608,  n.;  Irvine  Y.Wood,  61  N.Y.  224;  s.  c, 
10  Am.,  Rep.  603. 

In  the  first  of  these  cases  a  vault  was  built  with  an  opening  in 
the  sidewalk  to  receive  coal,  but  the  cover  to  the  opening,  intended 
to  remain  there  permanently  and  to  constitute  a  part  of  the  side- 
walk, was  so  imperfectly  constructed  that  it  gave  way  and  injuiy 
foUowed.  We  said  that  the  builder  was  bound  to  make  the  side- 
walk as  safe  as  it  was  before  it  was  excavated.  But  we  did  not  at  , 
all  say  that  he  was  bound  to  do  that  during  the  process  of  construc- 
tion. In  the  present  case  the  builder  uras  required  to  restore  the 
sidewalk  which  he  had  excavated,  to  its  original  safe  condition,  but 
that  is  not  saying  that  he  must  keep  it  so  during  the  process  of 
construction. 

That  process  implies  and  compels  a  temporary  removal  of  the  : 
sidewalk,  and  either  it  must  be  left  impassable  and  guarded  and 
protected  as  an  excavation,  or  bridged  above  the  sidewalk  level  so 
that  the  work  of  building  or  restoration  can  go  on  beneath  it  and 
without  obstruction  to  the  public  travel;  or  at  least  the  question 
whether  consistently  with  the  construction  of  the  vault  it  was  not 
necessary  to  build  the  bridge  above  the  sidewalk  level;  whether 
any  covering  at  such  level  was  possible,  such  as  would  permit  at 
the  same  time  and  with  equal  safety  the  work  of  construction  and 
the  passage  of  the  public;  and  whether,  if  so,  the  temporary  cover- 
ing at  grade,  with  the  inevitable  process  of  change  from  stone  to 
wood  and  then  from  wood  to  stone,  might  not  have  involved  greater 
risk  to  the  passers-by  than  the  construction  of  the  elevated  bridge; 
all  these  were  questions  of  fact  for  the  jury  and  not  of  law  for  the 
court.  They  were  made  questions  of  law  by  force  of  the  charge 
which  in  effect  denounced  as  negligent  a  construction  of  the  bridge 
which  by  reason  of  its  steps  was  not  and  could  not  be  made  to  in- 
volve as  little  risk  to  the  public  as  the  level  sidewalk.  If  that  is 
the  law,  builders  will  be  compelled  to  stop  passage  entirely  and ' 
turn  the  public  into  or  across  the  carriage-way  with  all  the  risks 
and  inconveniences  which  must  necessarily  result.  The  second  of 
the  cases  cited  was  also  that  of  a  vault  or  area  left  uncovered  and 
without  guard,  after  the  process  of  construction  was  ended  and 
when  there  was  nothing  to  warn  the  public  of  possible  danger. 
The  third  case  cited  was  that  of  a  railroad  which  had  interfered 
with  u  public  street  and  failed  to  restore  it  to  its  original  or  useful 
condition.     In  like  manner  the  last  case  cited  was  that  of  a  coal 
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vault  left  imperfectly  covered  after  the  work  of  construction  was 
complete.  All  of  these  cases  require  of  the  builder  what  is  possible 
and  what  is  just^  but  none  of  them  lay  down  a  rule  of  law  that  a 
rightful  removal  of  the  sidewalk  to  build  a  vault  must,  during  the 
temporary  period  of  construction,  be  accompanied  by  the  presence 
of  a  new  sidewalk  just  as  safe  as  the  one  removed.  Practically  that 
is  saying  that  the  vault  shall  not  be  built,  or  that  while  building 
passage  shall  be  turned  into  the  roadway  or  across  to  the  opposite 
walk,  a  measure  palpably  as  dangerous  and  even  more  so  than  a 
prudent  and  proper  bridge.  In  all  such  cases  it  is  inevitable  that 
the  passage  of  the  public  temporarily  is  made  less  convenient  and 
not  so  perfectly  safe  as  before  the  removal  of  the  sidewalk;  but  if 
this  is  done  with  prudence  and  care,  with  good  judgment,  and 
properly  and  attentively,  so  as  not  to  be  perilous  to  passengers  in 
the  street,  the  builder  is  not  responsible  for  an  accident.  The  rule 
applied  upon  the  trial  of  this  case  would  tend  to  make  impossible 
any  temporary  occupation  of  the  street  by  builders  during  the  pro- 
cess of  construction.  One  who  with  the  permission  of  the  public 
authorities,  without  disturbing  the  sidewalk,  piles  brick  in  the 
roadway,  leaving  room  for  wagons  to  pass,  necessarily  narrows  the 
roadf^ay,  and  does  not  and  cannot  keep  it  in  as  safe  condition  for 
the  passage  of  carriages  as  it  was  before  such  occupation.  Such 
an  occupation  of  the  street  in  the  city  of  New  York  is  lawful, 
Reliberg  v.  Mayor ^  etc.,  91  N.  Y.  143;  s.  o.,  43  Am.  Rep.  657,  but 
does  not  leave  the  street  in  as  safe  a  condition  for  passage  as  it  was 
before  the  pile  of  brick  was  placed  upon  it.  Such  a  test  cannot  be 
applied.  The  rule  in  case  of  an  excavation,  duly  authorized,  is 
that  it  shall  be  carefully  guarded  so  as  to  be  reasonably  free  from 
danger  to  travellers  upon  the  street.  Brtisso  v.  City  of  Buffalo^  90 
N.  Y.  679.  If  it  is  covered  and  the  public  invited  to  pass  over  it, 
reasonable  care  requires  that  it  should  be  so  strongly  and  so  pru- 
dently constructed  as  to  involve  no  peril  to  those  passing  over  it 
and  exercising  the  ordinary  care  appropriate  to  the  situation.  It 
is  not  to  be  expected  and  cannot  be  required  that  the  temporary 
covering  shall  equal  in  safety  and  convenience  the  sidewalk  re- 
moved, or  that  passengers  may  cross  with  as  little  heed  and  care  as 
upon  the  completed  pavement,  and  the  duty  of  the  builder  is  not 
to  be  thus  measured  until  his  work  is  done  and  opened  to  public 
passage  as  a  completed  sidewalk.  The  necessities  of  building  in- 
volve some  inconvenience  to  the  public.     Temporarily  it  must  be 
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borne  in  view  of  the  other  public  benefit  resulting  from  freedom  of 
construction,  and  where  it  occurs  the  traveller  is  bound  to  observe 
its  presence  and  give  to  his  passage  some  of  the  care  and  observa- 
tion which  he  may  assume  to  be  unnecessary  upon  the  completed 
sidewalk.  But  if  the  builder  opens  his  covering  to  the  passage  of 
the  public  although  only  as  a  temporary  substitute,  he  must  be 
deemed  to  declare  it  sate  and  free  f^m  peril  to  persons  crossing 
with  such  ordinary  prudence  and  care  as  the  presence  of  the  tem- 
porary structure  requires;  and  so  he  must  build  it  with  so  much  of 
care,  and  skill,  and  prudence  as  will  reasonably  protect  the  passers 
from  peril  and  enable  them  with  some  ordinary  attention  to  their 
steps  to  pass  it  with  safety.  The  necessity  is  exceptional  upon  both 
sides.  In  the  present  case  the  steps  were  of  unequal  height  and 
width,  and  there  was  some  evidence  that  they  were  guarded  by  no 
side  rail,  and  the  question  of  negligence  should  have  been  presented 
to  the  jury  upon  all  the  facts  and  circumstances  of  the  case,  but 
without  setting  up  the  removed  sidewalk,  and  passage  over  it  as 
the  measure  of  the  builder's  duty  and  the  traveller's  care* 

For  this  error  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  ooncnr,  ezoept  Dakvobth,  J.,  diflsentiii^. 
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004  Peim.  St.  n.) 

Tlie  minor  ton  of  one  of  the  partners  in  a  firm  was  apprentloed  to  the  finn,  and 
remained  until  after  the  firm  made  a  general  assignment  for  creditors.  No 
express  emancipation  of  the  plaintiff  was  shown,  bnt  a  separate  wages  aocoont 
was  kept  bj  the  firm  in  the  son's  name;  the  wages  were  not  credited  to  or 
daimed  \fj  the  father;  the  minor  drew  a  small  sum  on  aocoont  of  his  wages; 
and  he  received  from  the  assignee  his  wages  earned  after  the  assignment. 
BM^  in  an  action  b^  the  son  after  majority,  that  the  question  of  emandpation 
was  for  the  Jury.* 

ASSUMPSIT.    The  head-note  states  the  case.    The  plaintiff 
had  judgment  below. 

John  SUwart  and  F.  M.  Kimmett,  for  plaintiff  in  enror. 
J.  MeD.  Sharpe  and  Jowph  Douglas,  for  defendant  in  error. 

Glark,  J.     The  exercise  of  parental  authority  is  not  necessarily 
for  the  profit  of  the  parent,  bnt  for  the  advantage  of  the  child;  thcv 

*  See  85  Am.  Rep.  117. 
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duty  of  seryice  by  the  child,  being  deemed  necessary  to  the  proper 
exercise  of  parental  authority,  for  its  own  good.  Although  we  still 
recognize  the  right  of  the  fathei;  to  the  personal  serrices  of  his 
children,  that  right  is  simply  incidental  to  the  duty  of  the  father 
to  discipline  and  direct  them;  his  right  to  personal  custody  and 
personal  service  is  secured  to  him  therefore  in  order  that  through 
them,  ppmpted  by  natural  affection,  he  may  successfully  impart 
to  them  habits  of  ilidustry,  methods  of  thrift  and  the  means  of 
personal  success  in  life.  Children  are  therefore  not  the  mere  ser- 
Tants  of  the  father,  nor  is  he  bound  to  work  them,  as  such,  for  the 
benefit  of  his  creditors  {McOloskey  t.  Cyphert,  27  Penn.  St.  220);  he 
may  let  them  go  free  from  his  service,  when  he  chooses,  no  matter 
whether  he  be  solvent  or  insolvent.  Holdship  v.  Paiierson^  7 
Watts,  647;  Brown's  Appeal,  86  Penn.  St.  524.  The  right  to  their 
service,  being  merely  for  their  good,  whenever  the  father  finds  their 
interest  or  his  own  better  subserved  by  their  emancipation,  he  can 
liberate  them.  This  emancipation  may  be  as  perfect  when  they  live 
together,  under  the  same  roof,  as  if  they  were  separated;  for  al- 
though the  father  thus  relinquishes  his  right  to  their  services,  as  a 
means  of  discipline,  the  duty  of  discipline  still  remains,  and  this 
duty  can  be  better  exercised  in  the  family  than  elsewhere.  J/b- 
•Cloakey  v.  CgpbeH,  iupra;  Rush  v.  Vaught,  55  Penn.  St  437. 

In  Browvfs  Appeal^  86  Penn.  St.  524,  this  principle  was  fully  rec- 
'Ognized,  and  it  was  there  held,  that  the  services  of  a  son,  rendered 
.during  minority,  under  a  contract  previously  made  with  his  father, 
was  a  valid  consideration  for  a  judgment  confessed,  as  similar  ser- 
Tices  rendered  under  a  contract  made  afterward,  and  that  both,  or 
either,  were  sufficient  to  sustain  the  judgment  even  as  against 
creditors.  Thus  then  it  appears,  that  a  father  may  not  only  relin- 
quish his  right  to  the  wages  of  his  minor  son's  labor,  but  he  may, 
even  as  against  his  creditors,  bind  himself  to  pay  his  son  for  such 
services,  pursuant  to  a  contract  previously  made.  If  howeyer  the 
contract  had  not  been  made  previous  to  the  service,  neither  could 
the  son  recover  for  his  labor,  nor  would  a  voluntary  judgment, 
given  by  an  insolvent  man  on  such  a  consideration,  be  of  any  valid- 
ity as  against  creditors.     Hack  v.  Stewart,  8  Penn.  St  218. 

Therefore  we  infer,  that  whilst  the  right  of  a  father  to  the  actual 
custody  and  services  of  his  minor  children  is  not,  as  such,  an  abso- 
lute or  vested  right,  yet  his  right  to  wages  for  their  labor  is  absolute 
and  vested,  if  that  labor  has  been  performed  without  any  previous 
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juit,  agreement^  or  understanding  otherwise.  Of  course  he  may, 
without  intent  to  hinder,  delay  or  defraud  creditors,  assign  or  re- 
linquish this  debt  as  any  other.  In  the  case  of  Kauffelt  t.  Moder- 
welly  21  Penn.  St.  222,  we  held,  that  when  a  minor  is  permitted  by  his 
father  to  make  his  own  contract  for  serrices,  it  is  fair  to  presume 
that  he  is  allowed  also  to  receive  the  wages  for  himself,  and  so  the 
law  implies  the  contract,  until  a  contrary  purpose  appears;  but  it  is 
not  so  when  the  father  makes  the  contract.  ^'  He  hsis  the  right  to 
command  the  services  and  receive  the  wages  of  his  minor  son,  and 
when  he  makes  a  contract  for  them,  there  is  no  ground  for  the  pre- 
sumption that  he  is  acting  as  an  agent  of  his  son,  or  that  the  other 
party  knows  it,  and  intends  the  contract  to  be  with  his  son;  and 
therefore  the  law  cannot  imply  that  such  was  the  contract,  as 
matter  of  fact,  or  impose  it  as  a  matter  of  duty.  The  private  ar- 
rangements between  the  father  and  son,  in  this  case,  was  a  matter 
of  their  own,  which  constitutes  no  part  of  the  transaction,  and 
which  is  indeed  revocable  at  the  father's  pleasure.  To  allow  the 
recovery  by  the  sun  in  such  a  case  might  defeat  just  claims  of  Kauf- 
felt against  the  father." 

Was  there  any  relinquishment  by  John  Bare  of  the  services  of 
his  son,  previous  to  his  entering  the  employment  of  this  firm,  or  at 
any  time  during  its  continuance  or  afterward  prior  to  the  assign- 
ment? If  not,  then  the  father's  right  to  these  wages  was  vested 
iind  absolute,  at  the  assignment,  and  that  right,  passing  under  it, 
vested  in  his  assignee  for  creditors.  The  paper  dated  30th  October, 
1882,  is  of  no  avail  for  the  purpose  intended ;  it  came  too  late; 
that  which  he  released  or  relinquished  to  his  son,  he  had  previously 
transferred  to  his  creditors.  '  This  case  should  have  b^en  submitted 
to  the  jury,  on  the  question  of  emancipation,  which  was  practicaUy 
withdrawn  from  the  jury  in  the  trial  below.  "  No  evidence  of  that 
sort,"  says  the  court,  '^  was  o£Fered,  so  far  as  his  wages  were  con- 
cerned, that  he  was  allowed  to  receive  his  wages  himself.  I  saw.no 
evidence  at  all  of  that,  in  the  case,  the  wages  therefore  at  the  time 
they  were  earned  were  by  law  due  to  the  father." 

This  was  a  practical  withdrawal  from  the  jury  of  that  branch  of 
the  case;  there  was,  we  think,  some  evidence  for  the  jury  on  this 
question.  The  account  for  th'ese  services  was  in  the  name  of  the 
^n,  not  in  the  name  of  the  father.  No  credit  was  given  to  the 
father  for  them,  and  the  books  were  open  to  all  the  members  of  the 
firm.  The  plaintiffs  charge  for  labor  embraces  two  years  and  nine 
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moDthSy  in  which  time  there  was  no  proof  that  the  father  claimed 
the  benefit  of  them,  whilst  the  son  received  all  that  ever  was  paid; 
he  continued  to  labor  after  the  assignment  was  made,  daring  mi- 
nority, and  receiyed  to  himself  wages  from  the  assignee.  These 
circumstances,  taken  with  the  testimony  of  the  son,  were  certainly 
proper  matters  for  the  consideration  of  the  jury;  their  weight,  when 
taken  with  the  fact  that  the  contract  was  made  by  the  father,  and 
with  other  circumstances  in  the  cause,  was  for  the  jury.  What 
effect  they  might  have  had  upon  the  minds  of  the  jury  is  not  for 
us  to  say,  but  we  think  the  court  was  in  error  in  saying  that  there 
was  no  evidence  on  the  subject. 

Judgment  reversed  and  a  nenire  faciaa  de  novo  awarded^ 
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aO&Penn.  St.  74.) 

Ineuranee — i^fs — intereH — auiffnmeni. 

▲.  insuTed  his  life  for  the  benefit  of  B.,  who  had  no  insoraUe  interMt  B. 
usigned  the  policy  dnring  A.'8  life  to  C,  who  had  no  insniable  interest  C. 
paid  asseesments,  and  on  A.'b  death  oollected  the  insaranoe.  HM,  that  A«'a 
administrator  could  recover  the  same  from  C,  lees  the  assessmentB.* 


D 


EBT  for  money  had  and  receiyed.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 


David  WUls  and  Bdw.  J.  Oox,  for  plaintiff  in  error. 

R.  0.  McOreary,  for  defendants  in  error. 

€k>BD0K,  J.  Jacob  Moose,  in  his  life-time  (August  17,  1880), 
made  application  to  the  Southern  Pennsylyania  Belief  Association, 
of  HanoTer,  York  county,  for  an  insurance  on  his  life,  and  upon 
this  application  a  policy,  or  certificate  of  membership,  as  it  is 
called,  in  the  sum  of  12,000,  was  issued  for  the  benefit  of  one 
Peter  Jacobs,  an  alleged  grandson  of  the  assured.  It  turns  out 
however  that  Jacobs  was  in  no  way  related  to  Moose,  being  but  the 
son  of  a  son's  wife,  hence  having  no  asstlrable  interest  in  the  life 

*See  M%99ouri  VaUey  Life  Ins.  Co.  v.  Sturges  (18  Kans.  98),  26  Am.  Rep.  761. 
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on  which  the  policy  was  issaed.  On  the  Slst  of  August  following 
the  date  of  the  certificate,  Jacobs,  for  the  consideration  of  $28, 
assigned  to  JohnO.  Gilbert,  the  defendant,  by  whom  all  subsequent 
assessments  made  by  the  company,  were  paid.  On  the  3d  of  April, 
1881,  Jacob  Moose  died,  and  the  defendant  received  from  the  com- 
pany on  the  policy  some  1356.  It  was  for  this  sum  of  money,  or 
the  balance  of  it  after  deducting  the  assessments  and  other  expenses 
paid  by  Gilbert,  that  this  suit  was  brought.  The  court  below,  after 
hearing  the  eyidence,  directed  the  jury  to  return  a  verdict  for  the 
plaintiffs,  and  reserved  the  following  point:  '^  Whether  or  not  the 
assignment  being  made  upon  the  consideration  of  the  payment  of 
128,  the  assignee  having  no  interest  in  the  life  of  the  assured,  and 
having  taken  the  assignment  for  the  purpose  of  speculation  only, 
is  entitled  to  retain  the  money  received  on  the  policy  as  against  the 
personal  representatives  of  the  deceased,  beyond  the  amount  of  the 
consideration,  foes  and  assessments  paid  to  the  association. "  After- 
ward on  argument  the  court  entered  judgment  on  the  verdict  for 
the  plaintiffs.  We  are  thus  at  once  brought  face  to  face  with  the 
question,  really  the  only  one  in  the  case:  Oan  one  having  no  interest 
in  the  life  assured,  and  for  the  purpose  of  speculation  only,  acquire, 
by  assignment  or  otherwise,  such  title  to  the  policy  as  the  law  will 
enforce? 

It  was  held  by  this  court  as  early  as  1803,  in  the  case  of  PrUehei 
V.  Iniuranc0  Company ^  8  Yeates,  458,  that  every  species  of  gaming 
contracts  of  insurance,  wherein  the  insured  has  no  interest  in  the 
subject-matter  of  the  policy,  or  one  only  colorable,  is,  in  this  Oom- 
mtowealth,  without  the  sanction  of  either  law  or  usage;  that  such 
contracts  are  mischievous  and  dangerous  to  the  interests  of  trade, 
commerce  and  society,  and  are  to  be  reprobated  rather  than  en^ 
couraged  by  our  courts.  The  very  same  view  of  this  subject  is 
adopted  in  EdgM  v.  McLaughlin,  6  Whart.  176;  36  Am.  Dec.  114, 
and  it  was  there  said  that  no  kind  of  wager  had  ever  been  recover* 
able  in  the  courts  of  Pennsylvania.  So  also  in  the  case  of  Adams 
V.  Insurance  Company,  1  Bawle,  97,  it  was  asserted  that  in  this 
State  a  gaming  policy  cannot  be  enforced.  We  need  not  stop  to 
consider  at  length  the  principles  upon  which  these  decisions  rest, 
for  they  must  be  obvious  to  every  sound  moralist.  The  gambler  is, 
as  a  rule,  reckless  and  dangerous,  and  seldom  hesitates  at  the  means 
necessary  to  secure  his  bet.  We  have  within  our  own  knowledge 
a  case  in  which  a  wagering  policy  on  a  life  resulted  in  murder. 
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So  far  however  as  the  policy  itself  is  in  this  case  concerned,  we 
must  take  it  as  valid;  nothing  to  the  contrary  appears  from  the 
evidence,  and  its  validity  seems  not  to  have  been  questioned  in  the 
conrt  below.  The  sole  inquiry  then  is,  to  whom  do  the  proceeds 
belong?  Was  the  conrt  right  in  holding  that  they  conld  not  go  to 
Jacobs,  the  beneficiary  named  in  the  certificate,  or  to  the  def  endant^ 
his  assignee,  because  of  their  want  of  interest  in  the  assured  life  ? 
If  so,  judgment  was  properly  entered  for  the  plaintiJSs,  for  in  that 
case  the  beneficial  interest  in  the  risk  remained  in  Jacob  Moose 
and  the  representatives  of  his  estate.  We  do  not  overlook  the  fact 
that  the  status  of  Jacobs  is  the  point  of  this  case,  for  if  he  was  the 
proper  and  lawful  beneficiary,  then  even  were  Gilbert  without 
right,  the  plaintiffs  could  not  recover,  for  the  proceeds  of  the 
policy  would  belong  to  Jacobs,  and  on  the  other  hand,  if  his  claim 
was  not  good  he  had  nothing  to  assign  to  the  defendant.  But  as  a 
beneficiary  merely,  having  no  interest  in  the  life,  it  seems  to  us  very 
clear  that  he  could  lawfully  have  no  interest  in  the  policy.  For  if 
we  admit  the  contrary;  if  we  admit  that  one  man  may  insure  his 
life  for  the  benefit  of  another,  who  is  neither  a  relative  nor  a  creditor, 
our  whole  doctrine  concerning  wagering  policies  goes  by  the  board. 
The  very  foundation  of  that  doctrine  is  that  no  one  shall  have  a 
beneficial  interest  of  any  kind  in  a  life  policy  who  is  not  presumed 
to  be  interested  in  the  preservation  of  the  life  insured.  But  in  the 
case  supposed  the  presumption  is  inverted;  the  beneficiary  is  di- 
rectly interested  in  the  death  of  the  assured.  Moreover  if  such  a 
transaction  were  permitted,  the  wager  could  always  be  concealed 
under  the  mere  form  of  the  policy.  Nor  can  we  see  that  did  the 
defendant's  case  depend  on  an  assignment  directly  from  Moose  to 
himself,  how  it  would  be  bettered  in  the  least*  The  reserved  point 
idleges  that  Gilbert  took  the  assignment  for  the  purpose  of  specula- 
tion, and  of  this  there  can  be  no  doubt,  for  for  what  other  purpose 
could  it  have  been  taken?  But  speculation  on  what?  The  life  of 
Moose,  and  the  sooner  that  was  determined  the  better  the  specula- 
tion. If  there  is  any  difference  between  this  and  an  original  wager 
policy,  I  confess  I  cannot  see  it.  Under  the  case  put,  Gilbert,  as 
assignee,  undertakes  to  pay  the  assessments;  he  pays  one,  say  for 
example,  of  $10,  and  the  sole  and  only  consideration  for  that  pay- 
ment is  the  chance  that  the  life  may  fall  in  before  the  next  assess- 
ment, and  that  for  his  $10  he  may  get  $100  or  perchance  $1,000. 
Between  this  and  the  bet  in  the  case  of  Phillips  v.  Ives^  1  Bawle, 
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36,  on  the  life  of  Napoleon  Bonaparte,  we  can  see  no  material  dif- 
ference. Both  are  wagers,  and  both  dependent:  on  the  contingency 
of  a  life.  No  semblance  of  authority  from  either  Pennsylvania  or* 
Federal  conrts  has  been  adduced  in  support  of  the  position  as- 
sumed for  the  plaintiff  in  error,  except  a  dictum  of  Judge  Shaks- 
woob,  then  president  of  the  District  Court  of  Philadelphia,  in  the 
case  of  Insurance  Company  v.  RoberisAaw,  26  Penn.  St.  189.  Not 
only  is  the  case  itself  very  far  from  being  in  point,  but  even  the  lan- 
guage cited  was  intended  to  have  no  application  to  a  case  like  thafc  in 
controversy. 

The  position  assumed  by  the  learned  judge  is  that  where  a  policy 
is  bona  fide  and  founded  upon  an  insurable  interest,  the  assignment 
or  gift  of  it,  to  a  friend  or  other  person,  is  no  fraud  upon  the  in- 
surance company  by  which  it  was  issued.  This  however  is  a 
position  not  controverted  in  the  suit  now  under  consideration. 
Therefore  admitting  this  dictum  to  be  authority  in  a  case  proper 
for  its  application,  it  is  certainly  not  so  in  the  case  in  hand. 

When  we  pass  from  our  own  courts  to  those  of  neighboring  States*^ 
we  find  such  difference  in  the  decisions  upon  this  subject  that  as' 
authority  they  afford  us  little  or  no  help  in  the  way  of  a  definite' 
conclusion.     In  Rhode  Island,  Clark  v.  Allen,  11  R.  I.  439;  s.  c, 
23  Am.  Rep.  496,  it  has  been  held  that  the  assignment  of  a  life 
policy  to- one  having  no  interest  in  the  life  insured  is  good.      On' 
the  other  hand,  in  New  York,  in  the  case  of  RuseY,  Life  Insurance- 
Co,,  23  N.  Y.  516,  the  doctrine  appears  to  be,  and  this  independ-' 
ently  of  the  statute  of  that  State  avoiding  wagering  contracts  of 
every  sort,  that  a  policy  obtained  by  a  party  having  no  interest  in 
the  subject  matter  of  the  insurance  is  a  mere  wager  and  void.  • 
Opposed  to  this  we  hfive  the  case  of  the  Trenion  Mutual  Life  and 
Fire  Insurance  Co.  v.  Johnson,  4  Zabr.  576,  where  it  was  deter- 
mined that  it  was  not  necessary  for  the  plaintiff  in  an  action  on  a 
policy  -on  the  life  of  another  to  show  that  he  had  an  interest  in^ 
such  lif e^  and  this,  as  it  appears,  on  the  ground  that  wagers  on  in- 
different questions  are  not  prohibited  by  ,the  laws  of  New  Jersey.  * 
But  we  abstain  from  further  citation  of  these  confiicting  opinions,  v 
since  it  involves  but.  useless  labor,  and  turn  to  the  federal  decisions,. » 
which  next  to  our  own  are  of  the  most  value  in  our  discussion.    Of' 
these  we  have  two  directly  in;  point:  Cammaek  v.  Lewis,  15  Wall.x 
643,  and  Warnock  v.  Davis,  14  Otto,  775.    In  the  first  of  these  the 
facts  are  briefly  as  follows:  Lefris  insured  his  life  for  $3,000  and 
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assigned  the  policy  to  Oammack  to  whom  he  owed  $70.  Cammack 
paid  the  first  year's  preminm,  and  npon  the  death  of  the  assured, 
some  seven  months  afterward,  received  from  the  company  the 
amount  dne  on  the  risk.  Of  this  he  paid  $1,000  to  Mrs.  Lewis 
and  kept  the  balance.  To  recover  this  money  suit  was  brought 
against  Cammack  by  the  administrators  of  Lewis,  and  it  was  held 
that  they  could  recover  the  whole  amount  received  by  the  defend- 
ant less  premiums  by  him  paid  and  other  just  offsets.  In  the 
opinion,  which  was  delivered  by  Mr.  Justice  Miller,  it  was  said 
that  the  transaction  with  Cammack  was  a  wager;  that  the  dispro- 
portion between  the  debt  and  the  amount  received  by  him  deprived 
the  matter  of  all  pretense  of  being  a  bona  fide  effort  to  secure  a  debt; 
that  the  strength  of  this  proposition  was  not  diminished  by  the  tact 
that  Cammack  was  to  get  but  $2,000  out  of  the  $3,000,  nor  was  it 
weakened  by  the  further  fact  that  the  policy  was  taken  out  by 
Lewis  and  assigned  to  Oammack.  In  the  second  case  the  facts 
were  that  the  decedent  had  in  his  life-time  agreed  with  the  de- 
fendants to  procure  a  policy  on  his  life,  they  to  pay  the  fees  and 
assessments,  and  on  his  death  to  be  entitled  to  nine-tenths  of  the 
insurance.  In  pursuance  with  this  arrangement  a  policy  was  pro- 
cured and  assigned  to  the  defendants,  who  after  the  death  of  the 
assured  received  from  the  insurers  nine-tenths  of  the  amount  due 
on  the  policy.  Here  again  it  was  held  on  suit  by  the  adminis- 
trators of  the  estate  of  the  assured  that  they  were  entitled  to  re- 
cover the  money  received  by  the  defendants  on  the  said  policy. 

In  the  opinion  delivered  by  Mr.  Justice  Field,  the  case  of  Gom- 
mack  V.  Lewis  is  approved  and  cited  as  sustaining  the  doctrine  that 
the  assigning  of  a  policy  to  a  party  not  having  an  insurable  interest 
in  the  life  is  as  objectionable  as  though  the  policy  were  taken  in 
the  assignee's  own  name. 

These  authorities  in  connection  with  our  own  remove  all  hesita- 
tion concerning  the  rectitude  of  the  judgment  of  the  court  below. 

If  however  the  question  were  one  of  first  impression  and  to  be 
settled  on  the  ground  of  public  morality  and  judicial  policy,  we 
could  hardly  fail  to  reach  the  same  conclusion.  So  fraught  with 
dishonesty  and  disaster,  and  so  dangerous  even  to  human  life  has 
this  life  insurance  gambling  become  that  its  toleration  in  courts  of 
justice  ought  not  for  one  moment  to  be  thought  of. 

Judgment  affirmed. 
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(104  P«nii.  St.  a«.) 
dtattOe  0fUmUaUoM---frafiid, 

Where  a  debtor  diacloaed  to  the  admlnistntor  of  his  oieditor  the  fMt  of  his  la- 
debtednefls,  bat  omitted  to  state  the  amount,  this  is  not  such  fiandolent  con- 
eealment  as  will  toll  the  statute  of  limitations. 

ACTION  on  a  promissory  note.    The  opinion  states  the  ease. 
The  plaintiff  had  judgment  below. 

D.  B.  Kurtz  and  B.  T,  Kurtz,  for  plaintiff  in  error. 

R.  B.  McOofnby  for  defendant  in  error. 

Obben,  J.  This  action  was  brought  in  1882  upon  a  note  giren 
on  April  15,  1848,  thirty-fonr  years  after  the  canse  of  action  ao- 
orued.  To  the  plea  of  the  statute  of  limitation  it  was  replied  that 
the  defendant  had  been  guilty  of  such  fraud  as  to  preyent  its  oper« 
ation  as  a  bar.  The  alleged  fraud  consisted  in  withholding  full  in 
formation  as  to  the  true  amount  of  the  debt.  The  payee  of  the 
note,  B.  W.  McEleveyy  died  in  1849.  Administration  upon  his 
estate  was  granted  on  August  22,  1849,  to  his  brother  John  Mc- 
Elevey,  the  present  plaintiff.  On  June  25, 1850,  Dayid  Sankey,  the 
defendant,  executed  and  deliyered  a  deed  to  Amanda  McEleTey,  a 
sister  of  the  payee,  for  lot  No.  39  in  New  Oastle,  for  the  nominal 
consideration  of  11,000,  alleging  that  the  conyeyance  was  made  in- 
pursuance  of  a  contract  between  him  and  the  payee  that  he  would 
eonyey  the  lot  to  Amanda  in  discharge  of  indebtedness  for  money 
borrowed  by  the  defendant  from  the  payee.  The  defendant  alleged, 
and  testified  that  he  informed  the  parties,  including  Amanda  and 
John  and  their  mother  Sarah,  of  the  whole  transaction,  stating  the 
whole  amount  of  the  debt.  At  the  time  of  the  trial,  and  long  before 
this  action  was  brought,  Sarah,  the  mother,  and  Amanda  were  dead. 
John  being  aliye  testified  that  the  amount  of  the  loan  was  not  stated 
by  the  defendant  when  the  deed  was  made,  and  the  court  left  to 
the  jury  the  question  whether  the  defendant's  allegation  on  that 
subject  was  true,  charging  that  if  it  was  not,  his  conduct  was  such 
a  fraud  as  would  toll  the  statute.     In  this  we  think  there  was  error. 
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The  learned  jndge  charged  the  jarj  that  there  was  no  obligation  on 
the  part  of  Dayid  Sankey  to  make  known  the  fact  of  his  indebted- 
ness, and  that  if  he  had  said  nothing  the  action  would  have  been 
barred.     But  he  said  if  the  defendant  did  speak  at  all  he  was  bound 
to  tell  the  whole  truth,  and  for  not  doing  so  he  forfeited  the  pro- 
tection of  the  statute.    It  is  difficult  to  understand  upon  what  prin- 
ciple this  theory  can  be  sustained.     We  are  not  furnished  with.a^ 
single  authority  either  by  the  learned  judge  of  the  court  below,  or 
by  the  counsel  for  the  plaintiff,  the  defendant  in  error,  in  support 
of  this  proposition,  and  it  seems  untenable.     If  it  be  conceded,  as 
indded  it  is,  and  must  be,  that  the  relation  of  debtor  and  creditor 
merely  is  not  a  relation  of  trust  and  confidence^  imposing  upon  the 
debtor  the  duty  of  information  either  to  the  creditor  or  his  repre- 
sentative, of  thb  ^f ftct  and  extent  of  his  indebtedness,  and  therefore 
that  he  is  guilty  of  no  fraud  if  he  withholds  all  information,  how 
can  he  be  guilty  of  fraud  if  he  does  impart  some  information  and 
withl^olds.oiKlyi  a  part?    To  so  hold.'  would  seem  to  be  making  the 
less  greater  than  the  whole.     According  to  the  doctrine  of  the 
court  below  the  defendant  /was  under  no  obligation  to  inform  the 
plaintiff  of  the  fact  of  his  indebtedness  to  the  intestate,,  and  if  he 
gave  no  information  at  all,  said  nothing  whateyer  upon  %\ie  subject, 
he  was  guilty  of  no  fraud,  and  his  plea  of  the  statute  would  be  a 
perfect  bar.     But  if  he  did  tell  the  plaintiff  that  he  owed  the  in- 
testate, but  did  not  tell  him  how  much  he  owed  him,  then  he  was 
guilty  of  fraud  and  cannot  have  the  benefit  of  the  statute*     In  this 
case  the  plaintiff  admits,  that  in  1850  when  the  defendant  made  the 
deed  to  Amanda  for  the  lot,  he  did  tell  him  he  had  borrowed  money 
from  Robert  McElevey  and  that  he  was  to  make  a  deed  to  Amanda, 
but  that  he  did  not  name  the  amount.     He  testified  thus:  '^He 
(Sankey),  made  the  remark  to  me  shortly  after  I  took  out  letters 
of  administration,  that  he  had  borrowed  a  certain  amount  of  money 
hot  naming  the  amount,  from  my  brother,  saying  it  was  the  desire 
of  Robert  that  he  should  make  the  title  to  Amanda  for  the  consid- 
eration of  1825  or  1850,  he  said  to  me  for  the  lot,  or  the  same 
amount  which  he  claimed  was  bid  off  in  Mercer  county.     Q.  Rob- 
ert McElevey  was  to  have  credit  for  it?    A^  Yes,  sir.     Q.  With 
the  amount?    A.  Tes,  sir;  it  was  $825.50.  Mr.  Sankey  said  to  me 
that  was  to  be  the  amount  that  he  was  to  deed  the  lot  to  Amanda  for. 
Q.  How  did  the  amount  come  to  be  mentioned  or  alluded  to  in  that 
conversation?    How  did  he  come  to  refer  to  the  amount  in  dollars 
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and  cents?  A.  I  don't  recollect  that  that  was  the  amount  He 
said  he  had  borrowed  some  money  from  Bobert  not  naming  the 
amount.  This  was  in  1849  and  the  deed  was  not  made  out  for 
more  than  a  year  after  that,  and  the  deed  was  made  in  my  presence 
to  me  and  signed  in  my  presence  by  his  wife  and  him.  I  found 
the  deed  to  be  a  thousand  dollars,  and  I  said  to  Mr.  Sankey,  '  This 
cannot  be  possible,  for  I  got  information  from  you  that  it  was  to 
be  $825  or  $850  or  whatever  the  amount  was  that  was  knocked 
down  by  the  sheriff  in  Mercer  county/  and  I  took  exception  to 
putting  it  at  $1,000  at  the  time.  He  gave  me  no  information  at 
alL  Q.  Did  he  say  any  thing  about  how  much  he  got  from  Robert 
McHleyey?  A.  No,  sir;  he  neyer  told  me  or  any  one  else,  and  I 
guess  he  didn't  know  himself." 

In  view  of  this  testimony  it  is  amazing  that  the  plaintiff  did  not 
ask  the  defendant  how  much  he  borrowed  from  Bobert.  He  gives 
no  explanation  of  his  omission  to  make  this  inquiry,  nor  does  he  at 
all  allege  that  the  defendant  gave  him  any  false  amount  as  being 
the  sum  borrowed.  Where  then  is  the  fraud?  It  was  the  right  of 
the  plaintiff  to  request  and  insist  upon  exact  information,  and  if 
it  was  not  furnished  he  could  have  commenced  appropriate  pro- 
ceedings at  once,  when  the  facts  were  of  recent  occurrence  and 
parties  and  witnesses  were  living.  He  knew  the  fact  of  indebted- 
ness, for  the  defendant  had  himself  informed  him  of  it.  He  knew 
that  the  defendant  alleged  that  the  deed  was  to  be  made  on  ac- 
count, or  in  payment  of  the  debt,  for  that  also  the  defendant  told 
him.  Yet  he  makes  no  further  inquiry,  though  his  attention  was 
attracted  to  the  subject  of  amount  by  a  discrepancy  between  the 
sum  named  in  the  deed  and  a  different  sum  which  he  said  had 
been  named  by  the  defendant  as  the  intended  consideration.  He 
commences  no  proceedings  but  lies  by  for  thirty-two  years  after 
the  most  material  facts  were  disclosed  to  him  by  the  defendant, 
and  then  brings  suit  because  the  amount  of  the  loan  and  the  fact 
that  a  note  had  been  given  were  not  disclosed  to  him.  Without 
any  confidential  relation  existing  between  them,  without  any  af- 
firmative act  of  fraud  or  misrepresentation,  without  having  parted 
with  any  property  or  right  in  consequence  of  any  falsehood  or 
deceit  of  the  defendant,  he  now  after  a  delay  of  nearly  a  third  of  a 
century  seeks  to  compel  the  payment  of  a  debt  founded  upon  an 
ordinary  loan  of  money,  and  in  a  common-law  action,  by  one  who 
owed  him  no  duty  of  information,  yet  did  inform  him  of  every  ma- 
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terial  tacfc  which  would  haye  established  his  liability.  The  only 
omitted  tact  is  one  which  would  determine  merely  the  pecnniaiy 
extent  of  the  liability,  but  of  that  fact  the  plaintiff  was  necessarily 
put  upon  inquiry  when  the  other  facts  were  communicated  to  him. 
It  is  certainly  not  the  law  that  one  who  is  merely  a  debtor  to  an- 
other is  bound  to  inform  the  creditor  of  the  fact  of  the  indebted- 
ness. Nor  if  the  creditor  dies,  does  such  a  duty  arise  in  favor  of 
his  legal  representative.  Hence  there  is  neither  fraud  nor  breach 
of  trust  on  the  part  of  the  debtor  in  fiuling  to  impart  such  infor- 
mation. 

It  was  held  in  Barton  t.  Diek&ns,  48  Penn.  St.  518,  that  the  trusts 
not  reached  or  affected  by  the  statute  of  limitations  are  those  techni- 
cal and  continuing  trusts  which  are  not  cognizable  at  law  but  fall 
within  the  proper  and  exclusiye  jurisdiction  of  a  court  of  equity. 
On  page  523  Agkew,  J.,  said:  ^'Analogies  if  resorted  to  are  ad- 
verse to  the  opinion  of  the  court  below;  as  where  the  fiduciary 
relation  ceases  to  exist  at  a  known  period,  or  where  the  relation  is 
such  as  to  put  the  plaintiff  upon  inquiry  and  demand.  Thus  the 
right  of  action  of  a  ward  against  his  former  guardian  is  barred 
after  six  years  from  his  arrival  at  age.''  In  Campbell  v.  Bogg9y  id. 
524,  it  was  held  that  the  statute  of  limitations  begins  to  run  in 
favor  of  an  attorney  in  fact,  and  even  of  an  attorney  at  law,  for  not 
paying  over  money  collected,  from-  the  time  of  collection  and  not 
from  the  time  notice  is  given  of  the  receipt  of  the  money. 

It  is  true  that  where  a  plaintiff  has  been  kept  in  ignorance  of  a 
cause  of  action  by  the  actual  fraud  of  the  defendant,  the  fact  of  the 
fraud  IS  a  good  reply  to  the  plea  of  the  statute.  This  was  the  case 
in  Bricher  v.  Lightnm^s  Ihir%^  40  Penn.  St.  199,  where  the  defendant 
.•snatched  the  notes  in  suit  from  the  desk  of  the  deceased  payee  on 
the  morning  after  his  death,  and  thereby  concealed  the  knowledge 
<of  them  from  his  representative.  It  was  the  positive  fraudulent 
•act  of  the  defendant  which  deprived  him  of  the  benefit  of  the  stat- 
ute. So  also  the  mere  fraudulent  concealment  of  a  cause  of  action 
by  the  debtor,  if  it  be  by  means  of  an  affirmative  act,  may  operate  to 
prevent  the  bar  of  the  statute.  As  in  the  case  of  Wiekersbam  v. 
Lee,  83  Penn.  St.  416,  where  the  plaintiffs  were  misled  by  false  infor- 
mation given  them  as  to  the  collection  of  a  claim  which  had  been  in- 
trusted to  the  defendants.  The  plaintiffs  had  constantly  applied 
for  information  and  that  which  they  received  was  not  true  in  fact 
In  the  opinion  it  was  said:     ^'  So  long  as  they  (the  agents)  give  him 
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(the  creditor)  to  understand  that  his  claim  is  uncollected  he  is  put 
off  his  guard.  The  duty  of  inquiry  lies  on  him  but  having  made 
inquiry  of  his  agents  and  being  misinformed  by  them  they  cannot 
set  up  the  statute,  when  they  have  misled  him  and  thereby  induced 
him  to  delay  his  action.''  The  same  doctrine  is  well  illustrated  in 
the  case  of  Ferris  v.  Henderson,  2  Jones,  49,  where  there  was  actual 
fraud  and  fraudulent  concealment  by  means  of  false  aflSrmation  as 
ta  the  plaintifiPs  condition  of  servitude,  in  consequence  and  by 
means  of  which  he  was  deterred  from  bringing  his  action  for  many 
years,  and  it  was  held  these  facts  constituted  a  good  reply  to  the 
plea  of  the  statute. 

The  subject  of  fraudulent  concealment  of  a  cause  of  action  was 
very  fully  considered  in  the  case  of  Troup  v.  Smithy  20  Johns.  33. 
It  was  there  held  that  in  an  action  of  assumpsit  for  negligence, 
want  of  skill  and  fraud  in  the  performance  of  work,  the  defendant 
having  pleaded  the  statute  of  limitations,  the  plaintiff  could  not 
reply  a  fraudulent  concealment  of  the  badness  of  the  work  by  th^ 
defendant  so  that  the  plaintiff  did  not  discover  the  fraud  until 
within  six  years  of  the  commencement  of  the  work,  so  as  to  deprive 
the  defendant  of  the  protection  of  the  statute.  The  same  rule  was 
held  in  the  cases  of  Smith  v.  Bishop ,  9  Yt.  110 ;  31  Am.  Dec. 
^7 ;  Fee  v.  Fee,  10  Ohio,  469;  36  Am.  Dec.  103;  AlUn  v.  Mills, 
17  Wend.  202;  Bains  v.  Williams,  3  Ired.  481.  The  doctrine 
is  specially  applicable  in  common-law  actions  in  which  the  courts 
hold  themselves  bound  by  the  explicit  provisions  of  the  statute 
of  limitations.  But  even  in  courts  of  equity  we  apprehend  that 
there  must  be  some  relation  of  trust  and  confidence  between  the 
parties  imposing  a  duty  to  give  information  or  some  affirmative 
act  of  fraud,  something  more  than  mere  silence,  which  will  suffice 
to  defeat  the  operation  of  the  statute,  where  the  basis  of  the 
reply  to  the  statute  is  concealment  of  the  cause  of  action.  In  the 
recent  and  very  excellent  work  of  Wood  on  Limitation  of  Actions^ 
at  p.  586,  g  274,  the  subject  of  the  effect  of  fraud  on  the  operation 
of  the  statute  of  limitations  is  very  fully  and  ably  presented.  He 
shows  that  in  some  of  the  States  it  is  expressly  provided  by  law  that 
the  fraudulent  concealment  of  a  cause  of  action  shall  be  a  bar  to  the 
running  of  the  statute,  except  from  the  time  of  its  discovery.  As  to 
these  he  says  on  page  590,  section  276,  ^^  The  provision  that  if  a  per- 
son liable  to  an  action  shall  conceal  the  fact  from  the  knowledge  of  the 
person  entitled  thereto  the  action  may  be  commenced  at  any  time 
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within  the  period  of  limitation  after  the  discovery  of  the  cause  of 
action,  applies  to  causes  of  action  for  fraud,  as  well  as  to  other  causes 
of  action;  but  the  concealment  contemplated  by  the  statute  is  some- 
thing more  than  mere  silence;  it  must  be  of  an  affirmative  charac- 
ter and  must  be  alleged  and  proved  so  as  to  bring  the  case  clearly 
within  the  meaning  of  the  statute.'' 

[Omitting  a  minor  point.] 

Judgm&ni  rwer^etL 


PiTTBBUSOH  SoUTHBBlir  RAILWAY   OOMPAirT  V.  TaTLOB. 

(iMPeim.  atam.) 

HfegUgevhce — o(n^iTib^Uory — obtitrucHon  to  Mghwa§f. 

The  defendants'  cars  had  run  off  the  track  at  a  highway  crossing.  The  plaint- 
iff undertaking  to  drive  a  horse  over  the  crossing,  the  horse  showed  fitight 
at  the  upturned  cars,  but  the  plaintiff  persisted,  the  horse  ran  and  the  plaint- 
iff was  injured.  There  was  another  road  near,  which  the  plaintiff  might 
have  taken.    Held,  that  he  was  guilty  of  contributory  negligence.* 

ACTION  for  personal  injuries  by  negligence.      The  head-note 
states  the  point.     The  plaintiff  had  judgment  below. 

Oeorge  W.  Outhrie  and  W,  F.  Wright,  for  plaintiff  in  error. 
Boyd  Orumrine  and  J.  F,  Taylor,  for  defendant  in  error. 

Paxson,  J.  In  the  court  below  the  plaintiff  claimed  damages 
from  the  Pittsburgh  Southern  Railway  Company^  for  personal 
injuries  to  himself  and  wife  consequent  upon  the  alleged  negligence 
of  the  company  in  allowing  two  of  its  cars  to  remain  off  the  track 
an  unreasonable  length  of  time  at  the  crossing  of  a  public  highway, 
thereby  causing  plaintiff's  horse  to  take  fright  and  run  off,  break- 
ing his  carriage  and  harness,  and  inflicting  serious  personal  injuries 
upon  his  wife  and  himself. 

It  appears  that 'on  Sunday  night,  December  15,  1879,  a  train  of 
defendant  company's  empty  flat  cars  was  being  backed  down  its 
road  to  the  Enterprise  Coal  Works,  some  three  miles  distant.    It 

*  See  Town  of  Albion  v.  Hetrick  (90  Ind.  545),  46  Am.  Rep.  380;  47  id.  744. 
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was  a  dark^  stormy  night,  and  when  the  train  reached  the  place 
where  the  Pittsburgh  and  Washington  tnmpike  road  crosses  the 
railroad,  three  of  the  cars  ran  off  the  track  and  were  oyertumed. 
An  effort  was  made  by  the  train  hands  to  get  the  cai*s  back  on  the 
track,  but  they  only  succeeded  with  one  of  them.  The  other  two 
were  not  removed  until  the  following  Saturday.  There  was  a  fill 
of  several  feet  in  the  turnpike  road  to  enable  it  to  cross  the  railroad, 
and  up  the  slope  caused  by  the  fill,  the  carriage-way  was  narrow, 
say  ten  to  twelve  feet  in  width.  The  two  cars  left  were  overturned 
mostly  outside  of  the  limits  of  the  turnpike  road,  and  wholly  out- 
side the  travelled  portion  of  it.  The  plaintiff  was  a  farmer  living 
about  half  a  mile  from  this  crossing.  The  morning  after  the  oc- 
currence he  started  with  his  wife  to  drive  over  this  road  in  a  wagon 
with  one  horse.  He  had  previously  been  informed  of  the  accident 
by  Mr.  Hughes,  a  neighbor,  as  will  appear  by  the  following  extract 
from  plaintiff's  own  testimony:  ^' He  (Hughes)  told  me  there  was 
some  cars  off  the  track,  and  that  his  horse  had  frightened  at  them, 
but  I  did  not  pay  much  attention,  for  I  did  not  know  any  thing 
about  the  position  of  them,  and  I  did  not  care  very  much,  for  I 
thought  I  had  as  quiet  a  horse  as  was  in  the  country.  *  *  *  I 
did  not  think  there  was  any  danger  at  all,  I  thought  the  horse  was 
so  very  quiet.''  It  also  appeared  that  the  plaintiff  might  have 
avoided  the  crossing  by  a  way  through  one  of  his  fields;,  one  of  the 
witnesses  did  so.  When  the  plaintiff  approached  the  crossing,  the 
following  is  what  occurred,  taken  from  his  statement  on  the  wit- 
ness stand:  '^  When  I  came  here  the  horse  stopped,  as  I  said  before; 
my  wife  wanted  to  know  if  she  would  get  out;  I  told  her  I  thought 
there  was  no  danger,  and  I  took  the  horse  by  the  bit  and  walked 
rather  before  the  horse,  because  if  you  lead  a  horse  up  to  a  thing 
he  has  more  confidence;  he  kept  his  eye  kind  of  on  this  obstruction, 
but  did  not  appear  to  make  any  fuds,  and  followed  me  right  up; 
just  about  the  time  the  wheels  got  over  the  railroad  track  I  stepped 
from  before  him  to  the  side  of  him,  but  never  unloosed  my  hold, 
but  still  had  tight  hold  of  him;  just  about  the  time  the  wheels  got 
across,  and  as  he  stepped  to  one  side,  he  kind  of  turned  to  me  and 
threw  up  his  head  and  leaped  hght  off;  I  never  saw  such  jumping* 
I  held  on  to  him;  the  ground  was  very  steep,  and  I  had  not  much 
more  than  this  much  room  to  hold  the  horse,  and  I  could  not  have 
held  him  any  how;  my  wife  held  on  to  the  reins,  and  I  held  on,  and 
we  went  down  over  this  bank,  and  after  we  got  down  over  this 
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steep  part  to  where  it  was  level,  and  I  got  him  a  little  to  one  side, 
I  suppose  my  arm  broke  and  then  the  horse  ran  away;  the  horse 
ran  abont  thirty  rods  on  the  straight  road;  there  was  another  road 
came  in  there,  and  he  turned  off  the  main  road  and  took  through 
a  post-and-rail  fence;  one  wheel  caught  on  the  fence  and  the  horse 
burst  right  through  and  broke  every  thing  to  pieces,  and  my  wife 
fell  among  the  fragments;  I  have  no  recollection  of  falling  but  I  got 
up  and  ran  as  fast  as  I  could.''  Upon  cross-examination  he  said: 
'*  I  did  not  say  to  John  Plater  or  any  other  person  that  the  horse 
did  not  scare  at  the  cars;  I  said  he  scared  at  something;  the  horse 
knew  that  thing  was  back  of  him  as  well  as  I  did^  and  he  watched 
it  all  the  way  across;  I  said  that  he  might  have  taken  fright  at  the 
buggy  and  thought  it  was  that  thing  after  him;  he  might  have 
thought  the  top  of  the  buggy  was  the  thing  that  he  was  afraid  of; 
I  was  surprised  as  much  at  the  horse  scaring  as  any  person." 

The  jury  found  a  verdict  for  the  plaintiff.  Seventeen  assign- 
ments of  error  were  filed  to  the  rulings  of  the  court  below.  The 
questions  involved  in  said  assignments  will  now  be  considered. 

[Omitting  other  points.] 

The  defendant's  seventh  point  raised  the  question  of  contributory 
negligence,  and  the  learned  judge  was  asked  to  say:  ^^  That  if  the 
jury  find  from  the  evidence  in  the  case  that  plaintiff  knew  that  the 
cars  were  off  the  track  at  or  neai*  the  crossing;  that  the  cars  as 
placed  were  calculated  to  frighten  ordinarily  quiet  or  gentle  horses; 
that  as  plaintiff  approached  the  crossing  his  horse  showed  that  he 
was  afraid  of  the  cars;  that  plaintiff  had  another  road,  which  was 
safe  and  convenient,  by  which  he  could  have  pursued  his  journey, 
it  was  contributoiy  negligence  on  his  part  to  persist  in  attempting 
to  pass,  and  he  cannot  recover  in  this  action."  This  point  the 
learned  judge  refused,  saying,  *^  The  plaintiff  had  a  legal  right  to 
pass  over  the  highway,  and  if  he  used  due  precaution  in  passing  the 
defendant's  cars  in  order  to  prevent  an  accident,  he  was  not  guilty 
of  contributory  negligence." 

The  abstract  right  of  the  plaintiff  to  pass  along  the  highway 
notwithstanding  the  obstruction  is  admitted.  It  is  not  necessarily 
involved  in  the  case.  It  is  outside  of  the  true  question.  A  man  is 
as  much  bound  to  avoid  a  known  danger  on  a  public  highway  as 
anywhere  else.  Such  obstructions  are  always  liable  to  occur;  the 
person  or  persons  by  whose  negligence  they  have  been  placed  there 
or  suffered  to  remain  may  be  liable  in  damages  to  the  parties  in- 
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jured  thereby  where  they  have  used  reasonable  care  to  avoid  such 
injury,  but  it  would  be  a  harsh  rule  to  hold  that  because  a  man  has 
a  right  to  pass  along  a  public  road  he  is  under  no  duty  to  avoid 
a  known  danger;  such  is  not  the  law.  The  contrary  was  ruled  in 
Forks  Township  v.  KtTig,  84  Penn.  St  230.  In  that  case  the  plaintiff 
brought  an  action  against  the  township  for  injuries  received  under 
the  following  circumstances:  In  descending  a  mountain  four  or 
five  miles  from  Forksville,  along  a  dug  way,  the  wagon  slid  off  the 
road,  dragging  the  horses  with  it,  and  the  mare  of  the  plaintiff  was 
killed,  either  by  the  fall  or  by  choking  to  death  before  she  was  ex- 
tricated. The  road  was  ten  or  twelve  feet  wide,  and  the  upper  side 
was  from  six  to  ten  inches  higher  than  the  lower,  with  a  uniform 
descending  inclination  from  the  bank  to  the  edge  on  the  lower  side. 
At  this  point  there  were  no  guard  logs  along  the  edge  for  a  distance 
of  thirty  or  forty  feet.  There  was  a  spring  on  the  upper  side  with 
a  sluice  way  across,  partially  stopped  up,  and  the  water  flowed  over 
the  highway  and  froze  on  the  surface.  Bain  had  fallen  the  day 
before  the  accident,  the  weather  had  become  suddenly  cold  and  ice 
had  formed  to  an  extent  to  make  travelling  dangerous.  For  ten 
days  previously  however  there  was  evidence  that  ice  had  been  ao-* 
cumulating,  and  it  was  alleged  that  the  duty  of  the  supervisors  to 
keep  the  highway  in  a  safe  condition  had  been  wholly  neglected. 
On  the  trial  the  court  admitted  evidence  that  plaintiff  knew  of  the 
condition  of  the  road,  but  rejected  evidence  to  show  that  he  also 
knew  of  another  road  which  he  might  have  travelled  with  safety. 
The  rejection  of  the  latter  evidence  was  assigned  for  error  in  thid 
court,  and  the  judgment  was  reversed  wholly  upon  that  ground, 
Mr.  Justice  Woodward  saying:  ''A  person  who  knows  of  a  de* 
feet  on  a  highway  and  voluntarily  undertakes  to  test  it,  when  it 
could  be  avoided,  cannot  recover  against  the  municipal  authorities 
for  losses  incurred  through  such  defect.  Whart.  i!eg»,  g  440* 
Thus  if  it  appear  that  there  is  danger  of  treading  on  a  piece  of  ice, 
and  the  plaintiff  voluntarily  and  unnecessarily  undertakes  to  walk 
over  it,  when  he  could  plainly  see  it  and  easily  avoid  it,  and  falls 
and  breaks  a  limb,  he  is  precluded  from  recovery.  Durhin  v.  City 
of  Troy,  61  Barb.  437/' 

In  the  later  case  of  the  city  of  Erie  v.  Magilly  101  Penn.  St.  616; 
47  Am.  Rep.  739, the  same  doctrine  was  re-asserted.  There  a  foot  pas- 
senger in  the  streets  of  a  city  attempted  to  cross  a  high  ridge  of  snow, 
very  slippery  on  the  surface,  which  sloped  at  an  acute  angle  across  a 
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sidewalk  into  the  street.  Wlule  making  this  attempt  she  fell  and 
sustained  severe  injuries.  The  undisputed  eyidence  showed  that 
the  ridge  had  existed  for  about  three  weeks  prior  to  the  accident  and 
that  it  was  commonly  regarded  as  dangerous.  Many  passers-by 
were  in  the  habit  of  turning  out  into  the  street  to  avoid  it.  The 
foot  passenger  in  question  had  previous  knowledge  of  the  condition 
of  the  ridge,  and  it  was  in  the  day  time  that  she  attempted  to  crosa 
it.  In  an  action  brought  by  her  against  the  city  to  recover  dam- 
ages for  her  injuries  it  was  held  by  this  court:  1.  That  the  plaint- 
iff had  been  guilty  of  such  contributory  negligence  as  to  preclude 
her  right  of  recovery,  and  that  the  jury  should  have  been  so  in- 
structed; and  2.  That  it  was  error  in  such  circumstances  to  leave 
the  question  of  contributory  negligence  to  the  jury.  The  opinion 
of  the  court  was  delivered  by  our  brother,  GBEEiar,  who  cited  sev- 
eral authorities  which  fully  sustain  the  text,  amongst  which  may  be 
mentioned  WUson  v.  OUy  of  Charlestony  8  Allen,  137;  OUy  of  Con- 
iralia  v.  Krotue,  64  111.  19,  and  ButterfiM  v.  Forrester y  11  East, 
60.  It  was  said  by  Lord  ELLBirBOBOnoH  in  the  latter  case:  ^*  A 
party  is  not  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  fault  of  another  and  avail  himself  of  it,  if  he  do  not 
himself  use  common  and  ordinary  caution  to  be  in  the  right." 

The  plaintiff  Jmew  when  he  started  for  this  crossing  that  the 
cars  were  overturned  by  the  roadside.  He  further  knew  that  a 
neighbor's  horse  had  taken  fright  at  the  cars  that  morning.  By 
crossing  one  of  his  own  fields  he  could  have  avoided  the  danger 
without  inconvenience  to  himself.  Why  did  he  not  do  so  ?  The 
answer  is  plain  from  his  own  testimony  already  cited.  He  trusted 
to  his  horse;  he  did  not  believe  there  was  any  danger.  *^  I  did 
not  think  there  was  any  danger  at  all;  I  thought  the  horse  was  so 
very  quiet,  I  was  surprised  as  much  at  the  horse  scaring  as  any  per- 
son." So  that  it  appears  from  the  plaintiff's  own  statement  that 
although  he  knew  the  overturned  cars  were  likely  to  frighten 
horses,  and  had  in  point  of  fact  done  so  that  morning,  yet  he  did 
not  regard  the  running  away  of  his  horse,  the  destruction  of  his 
wagon  and  the  injuries  to  himself  and  wife  as  the  natural  and 
probable  consequences  to  be  apprehended  from  the  obstruction. 
How  then  can  ho  allege  that  the  defendant  company  should  have 
known  it  ?  For  unless  he  can  establish  this  he  cannot  recover.  In 
determining  what  is  proximate  cause  the  true  rule  is,  that  the  in- 
jury must  be  the  natural  and  probable  consequence  of  the  negli- 
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gence,  such  a  consequence  as  under  the  surrounding  circumstances 
of  the  case  might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act.  Railroad  Company  v.  Kerr^  60 
Penn.  St.  353;  s.  c,  1  Am.  Rep.  431;  Railroad  Company  v.  Hop^^ 
80  Penn.  St.  373;  &  c,  21  Am.  Bep.  100;  Hoag  v.  Railroad  Com- 
pany y  85  Penn.  St.  293;  8.  c.^  27  Am.  Bep.  653.  The  soundness 
of  this  rule  has  not  been  questioned,  and  I  know  of  no  case  to  which 
it  can  be  applied  with  greater  propriety  than  to  accidents  resulting 
from  the  fright  of  a  horse.  If  we  concede  the  right  of  action  to 
exist  for  such  a  cause,  we  must  be  careful  not  to  relax  the  rules  of 
law  applicable  to  cases  of  negligence,  otherwise  we  shall  haye  a 
principle  which  if  once  established  will,  in  my  judgment,  be  found 
difficult  to  confine  within  reasonable  limits.  The  frightening  of  a 
horse  is  a  thing  that  cannot  be  anticipated  and  is  governed  by  no 
known  rules.  In  many  instances  a  spirited  road  horse  will  pass  in 
safety  an  obstruction  that  a  quiet  farm  horse  will  scare  at.  A  leaf, 
a  piece  of  paper,  a  lady's  shawl  fluttering  in  the  wind,  a  stone  or  a 
stump  by  the  wayside  will  sometimes  alarm  even  a  quiet  horse.  I 
may  mention  by  way  of  illustration  that  the  severest  fright  I  ever 
knew  a  horse  to  feel  was  caused  by  the  sunlight  shining  in  through 
the  window  of  a  bridge  upon  the  floor.  As  a  general  rule  a  horse 
will  shy  at  what  he  is  not  accustomed  to  seeing.  As  was  said  by  a 
witness  in  this  case:  ^*  A  horse  is  more  apt  to  scare  at  things  out  of 
place  or  that  he  is  not  used  to."  Other  witnesses  said:  ^^It  was 
an  unusual  thing  there,  sticking  up  so  high,"  and  gave  that  as  the 
reason  for  the  scare  of  the  horse.  The  difficulty  of  dealing  with  a 
question  of  this  kind  in  a  practical  way  is  apparent  An  illustra- 
tion of  it  may  be  found  in  the  answer  of  the  court  to  the  defend- 
ant's eighth  point.  By  said  point  the  learned  judge  was  asked  to 
instruct  the  jury:  '*  That  if  the  jury  believe  that  the  horse  had 
safely  passed  the  cars;  that  the  immediate  cause  of  the  runaway 
was  the  horse  being  frightened  by  the  carriage  top  or  some  object 
other  than  the  cars,  defendant  is  not  liable  in  this  action."  Thil» 
point  was  answered  as  follows:  ''  If  the  cars  had  nothing  to  do 
with  the  horse  taking  fright  in  the  first  place  the  position  assumed 
in  this  point  would  be  correct.  But  if  he  was  frightened  by  the 
sight  of  the  cars  and  afterward  increased  by  his  mistaking  the 
carriage  top  or  some  other  object  for  the  cars,  and  then  in  his  ter- 
ror broke  away  from  the  plaintiff,  the  company  would  be  liable." 
This  was  throwing  a  question  of  fact  into  the  jury  box  which  by 
Vol.  XLIX  — 74 
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no  possibility  could  be  determined  by  them  except  by  a  guess.  The 
horse  had  passed  the  obstruction  in  safety,  and  according  to  the 
plaintiffs  own  statement  without  being  seriously  alarmed.  He 
then  saw  the  carriage  top  or  something  else  and  commenced  jump- 
ing. How  was  it  possible  for  the  jury  to  ascertain  the  mental 
operation  of  the  mind  of  the  horse,  whether  we  call  it  instinct  or 
reason?  There  is  no  method  for  photographing  such  a  thing,  and 
the  horse  itself  was  an  incompetent  witness.  No  question  of  fact 
is  too  difficult  for  a  modem  jury,  but  a  fact  found  without  any 
means  to  ascertain  it  correctly  is  not  entitled  to  much  weight  The 
moment  we  reach  a  point  in  the  trial  of  a  cause  where  a  question 
of  fact  becomes  vital,  and  from  the  nature  of  things  there  is  no 
method  known  to  the  law  by  which  such  fact  can  be  correctly 
ascertained,  it  is  time  for  us  to  pause  and  examine  our  bearings. 

[Omitting  other  points.] 

JudjfmerU  reveraed. 


Bbucb  y.  Bbed. 

(104  Penn.  St.  408.) 
LSbd — newipaper — emphf/ee. 

The  proprietor  of  a  newspaper  is  liable  for  a  libel  published  therein  withont 

his  knowledge  by  the  editor  in  charge.* 

LIBEL.     The  head-note  states  the  point     The  plaintiff  had 
judgment  below,  and  appealed. 

John  DahM  and  8.  A.  McOlujigj  for  plaintiff  in  error. 
A.  M,  Braton,  for  defendants  in  error. 

Mercur,  C.  J.  The  defendants  are  the  proprietors  of  a  daily 
newspaper,  called  the  Oammercial  Octzette^  published  in  the  city  of 
Pittsburgh. 

This  suit  is  to  recover  damages  for  the  composing  and  publish- 
ing as  editorial  in  the  columns  of  that  paper,  an  article,  reflecting 
on  the  plaintiff,  which  the  jury  have  found  to  be  libellous. 

•  See  Eeg,  v.  Hofbtock,  4  Q.  B.  Div.  42;  Btvrnes  v.  Campbell  (59  N.  H.  128).  47 

Am.  Rep.  188. 
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The  first  and  second  specifications  of  error  are  to  the  rejection  of 
evidence  of  substantially  the  same  character,  offered  by  the  plaintiff. 

Whether  the  eyidence  was  properly  rejected  depends  on  the  lia- 
bility of  the  defendants  for  the  conduct  of  Dr.  Palmer,  who  wag 
one  of  the  editors  of  the  paper. 

A  master  is  liable  for  the  wrongful  act  of  his  servant  when  the 
injury  is  committed  by  authority  of  the  master  either  expressly 
conferred  or  fairly  implied  from  the  nature  of  the  employment, 
and  the  duties  thereby  imposed.  1  Bl.  Com.  429;  Wood  Mast,  and 
Serv.,  §  279.  He  is  liable  for  the  act  of  his  servant  within  the 
scope  of  his  employment,  and  incident  to  the  performance  of  the 
duties  intrusted  to  him,  although  the  specific  act  of  injury  be  in 
opposition  to  the  express  and  positive  commands  of  the  master.  Id., 
§  307;  Mechanic^  Bank  v.  Bank  of  Columbia,  6  Wheat.  326.  Thia 
may  be  said  to  be  the  settled  rule  of  law  applicable  to  the  liability 
of  masters  generally  for  the  acts  of  their  agents. 

The  liability  of  the  proprietors  of  a  newspaper  for  the  act  of  an 
agent,  to  whose  management  they  have  intrusted  the  paper  is  more 
broad.  The  proprietor  is  presumed  to  have  published  the  libel 
which  appears  therein,  and  in  a  criminal  prosecution  therefor,  it  is 
no  defense  for  him  to  show  that  it  was  published  without  his 
knowledge  and  in  his  absence.  B.  v.  Walter ,  3  Esp.  21 ;  King  v. 
Outchy  1  Moody  ft  Malkin,  433;  Roscoe  Crim.  Ev.  (6th  Am.  ed.) 
621;  Commonwealth  v.  Morgan,  107  Mass.  199. 

The  material  for  this  libel  appears  to  have  been  drawn  from  the 
fact  that  a  reporter  of  the  paper  sought  to  "  interview  "  the  plaint- 
iff, and  asked  his  opinion,  for  publication,  on  a  question  of  law, 
which  the  plaintiff  declined  to  give,  and  stated  reasons  therefor. 

The  offers,  inter  alia,  were  to  prove  this  conversation,  and  that  it 
was  reported  to  Dr.  Palmer  who  was  in  the  employ  of  the  defend- 
ants, that  he  had  the  charge  and  management  of  the  column  in 
which  the  article  was  published,  not  subject  to  the  supervision  of 
the  defendants;  that  he  subsequently  wrote,  and  the  defendants 
published  the  libel  in  question;  and  that  Palmer  was  pecuniarily 
irresponsible,  and  is  now  dead.  The  defendants  objected  to  the 
evidence,  claiming  it  to  be  incompetent,  as  the  plea  was  **  not  guilty  '^ 
and  the  only  question  was  that  of  publication.  They  made  no  ob- 
jection to  proving  the  publication  of  the  libellous  article,  but  claimed 
their  liability  was  restricted  to  what  they  actually  published.  The 
court  rejected  both  offers. 
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If  the  defendants  gave  to  Palmer  such  charge  and  control  of  an 
editorial  column,  reserving  no  supervision,  he  was  practically  au- 
thorized by  them  to  write  and  publish  therein  any  article  he 
thought  proper.  The  very  purpose  of  his  employment  was  to  collect 
information  and  write  articles  for  publication.  If  they  imposed 
such  duties  upon  him,  and  gave  him  such  powers,  limited  only  by 
his  discretion,  they  are  liable  for  injuries  resulting  from  an  act  of 
his,  clearly  incident  to  the  performance  of  his  duties,  in  the  scope 
of  his  employment.  He  stood  in  their  place.  If  the  libel  was 
written  under  the  authority  of  his  employment  and  in  furtherance 
of  their  business,  they  are  responsible  whether  the  wrong  resulted 
from  his  mere  negligence  or  from  a  wanton  and  reckless  purpose  to 
accomplish  the  business  in  an  unlawful  manner.  Howe  v.  Neuh- 
march,  IJl  Allen,  49;  Bamsden  v.  Boston  d  Albany  R.  Co,,  104 
Mass.  117;  s.  c,  6  Am.  Hep.  200;  Hawes  v.  Knowles,  114  Mass.  518; 
8.  c,  19  Am.  Bep.  383;  or  from  his  willfulness:  Wood  Mast,  and 
Serv.,  576  and  583.  If  Palmer  were  still  living  he-  might  be  sued 
jointly  with  them  for  this  libel,  or  he  and  they  might  be  sued 
separately:  Odgers  Lib.  and  Sland.  *157,  *294.  Every  one  in  any 
way  connected  in  the  publication  of  a  libel  is  equally  responsible 
for  all  the  damages  which  flow  from  that  publication*    Id.  *328. 

It  is  true  it  has  been  held  that  express  malice  in  an  employee 
who  has  written  a  libel  cannot  be  invoked  to  swell  the  damages 
against  the  employer,  if  he  was  ignorant  of  the  publication  and  not 
negligent:  Detroit  Post  Ch.  v.  Mc Arthur,  16  Mich.  447;  Scripps  v. 
Beilly,  38  id.  10;  Boberteon  v.  Wylde,  2  Moo.  ft  Bob.  101.  It  was 
however  held  in  Ooddard  v.  Orand  Trunk  Bailway  Co.,  57  Me. 
202;  s.  c,  2  Am.  Rep.  39,  that  whenever  exemplary  damages  would 
be  recoverable  if  the  act  had  been  done  by  the  master  himself,  they 
are  equally  recoverable  when  the  act  is  done  by  his  servant.  So  in 
Wood  on  Master  and  Servant,  §  323,  it  is  said,  ^'  in  many  instances 
it  has  been  held  not  only  that  the  master  is  liable  for  the  wanton 
and  malicious  acts  of  his  servant  in  the  execution  of  the  authority 
given  him  by  the  master,  but  also  that  in  all  such  cases  the  wan- 
tonness and  malice  may  be  shown  to  enhance  the  damages,"  citing 
Hawes  v.  Knotoles^  supra.  This  conclusion  flows  logically  from  the 
ground  on  which  the  liability  of  the  master  rests.  If  he  so  author- 
izes the  act,  that  he  commits  it  through  the  agency  of  another,  he 
cannot  claim  exemption  from  any  of  the  legal  consequences  flowing 
from  the  act. 
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If  this  role  of  law  is  applicable  to  any  employer,  we  are  unable 
to  see  why  it  shall  not  apply  to  the  proprietor  of  a  newspaper,  who 
employs  others  to  write  for  its  columns.  The  proprietors  do  not 
always  reside  in  the  city  in  which  the  paper  is  published.  They 
may  be  in  foreign  countries  much  of  their  time.  They  direct  as  to 
the  general  course  to  be  pursued;  but  do  not  restrict  the  writers  as 
to  the  specific  means  by  which  the  desired  end  shall  be  attained. 
If  the  proprietors  are  asked  to  give  the  name  of  the  author  of  any 
article,  they  refuse  to  do  so,  and  a  person  aggrieved,  as  a  gener^ 
rule,  has  no  means  of  ascertaining  the  name  of  the  writer.  If  they 
are  not  held  responsible  for  what  they  cause  to  be  written  and  pub- 
lished, every  person  connected  therewith  may  escape  those  punitive 
damages  which  the  law  frequently  imposes.  As  was  said  in  Barr 
V.  Moore f  6  Norris,  385,  '^  the  liberty  of  the  press  should  at  all 
times  be  justly  guarded  and  protected;  but  so  should  the  reputa- 
tion of  an  individual  against  calumny.  The  right  of  each  is  too 
valuable  to  be  encroached  on  by  the  other." 

The  defendants  are  charged  with  having  composed,  as  well  as 
having  published,  the  libellous  article.  It  follows  that  evidence  was 
admissible  to  prove,  for  the  purpose  of  swelling  the  damages,  the 
careless,  reckless  or  wanton  conduct  of  the  employee  in  writing  the 
article,  in  execution  of  authority  given  him  by  the  defendants. 
Under  their  plea  of  not  guilty,  the  defendants  may  prove,  in  miti- 
gation of  damages,  the  facts  and  circumstances  which  induced  the 
writer  to  erroneously  make  the  charge,  provided  such  facts  and 
circumstances  do  not  tend  to  prove  the  truth  of  the  charge  made. 

It  follows,  from  reasons  already  given,  the  learned  judge  erred 
in  charging  substantially  as  matter  of  law,  that  if  the  defendants 
had  no  personal  knowledge  of  the  article  before  it  was  published, 
and  aftei'ward  in  good  faith  did  what  was  reasonable  to  make 
amends  and  reparation,  it  was  not  a  case  for  punitive  damages. 
If  the  facts  were  found  as  stated  they  were  for  the  jury  to  consider 
in  mitigation  of  damages;  but  "they  should  not  be  considered  alone, 
as  controlling  such  damages.  They  should  be  considered  in  con- 
nection with  all  the  other  evidence  submitted  to  the  jury  justly 
tending  to  enhance  the  damages. 

We  discover  no  error  in  the  third  and  fourth  assignments  to  cor- 
rect. The  language  of  the  article  did  not  expressly  charge  any 
fraudulent  or  corrupt  conduct  or  motives.  In  the  declaration  the 
plaintiff  put  his  construction  on  the  meaning  of  the  language  used. 
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The  learned  jndge  charged  if  the  jary  found  the  meaning  to  be  ai 
there  averred,  it  was  libellous.  The  plaintiff  has  no  just  cause  of 
complaint  with  this  answer,  besides  the  jury  found  the  language  to 
be  libellous.    There  is  no  merit  in  the  fifth  assignment. 

Judgment  reversed  and  a  venire  fadae  de  novo  awarded. 


Edmttkdsok  y.  Wbaqg, 

•  OMPenn.  81.000.) 

BUUuU — eoMtruetion — Sundaif, 

Where  the  last  day  for  the  performance  of  an  aet  by  atatnte  ftdls  on  Sniidaj, 

it  may  be  done  on  the  next  day.* 

ACTION  to  recover  excess  of  interest     The  opinion  states  the 
case. 

R.  S.  Floyd,  for  plaintiff  in  error. 
B.  P.  Jones,  for  defendant  in  error. 

Sterbett,  J.  The  act  of  May  28,  1858,  authorizing  the  re- 
covery of  interest  voluntarily  paid  in  excess  of  six  percent,  provides 
that  **  no  action  to  recover  back  any  such  excess  shall  be  sustained 
in  any  court  of  this  Commonwealth  unless  the  same  shall  have  been 
commenced  within  six  months  from  and  after  the  time  of  such  pay- 
ment." This  suit  was  brought  on  Monday,  November  14, 1881,  to 
recover  $529.96,  excess  of  interest,  included  in  payment  made  on 
the  13th  of  May  preceding;  and  the  only  question  presented  by  the 
record  is  whether  the  suit  was  commenced  within  the  six  months 
limited  by  the  act.  In  computing  the  time,  according  to  the  rule 
recognized  in  Orotnelien  v.  Brink,  ^  Casey,  522,  the  day  on  Which 
the  payment  was  made  must  be  excluded.  In  that  case  the  author- 
ities, theretofore  not  entirely  harmonious,  were  ably  reviewed  by 
Mr.  Justice  Porter,  and  the  rational  rule  adopted^  that  where  an 
act  of  assembly  requires  a  thing  to  be  done  within  a  certain  time 
from  a  prior  date,  and  deprives  the  party  of  a  right  for  omitting  it, 
the  most  liberal  construction  ought  to  be  chosen  and  the  furthest 

•  See  Creney  v.  Parks  (76  Me.  887),  46  Am.  Rep.  406. 
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time  given  from  which  the  reckoning  is  to  be  made.  In  other 
words,  the  day  from  or  after  which  the  count  is  to  be  made  shoald 
be  exclnded  in  computing  the  time  within  which  the  act  may  be 
done.  In  that  portiou  of  the  opinion  which  refers  to  statutes  limit- 
ing the  time  within  which  land  sold  for  taxes^  etc.^  may  be  redeemed, 
the  principle  underlying  the  decision  in  that  cnse  is  explained  as 
follows:  ''A  day  is  always  an  indivisible  point  of  time,  except 
where  it  must  be  cut  up  to  prevent  injustice.  In  the  sense  of  these 
statutes,  it  has  neither  length  nor  breadth,  but  simply  position 
without  magnitude.  If  the  time  for  redemption  were  fixed  at  one 
•day  after  the  sale,  that  day  could  not  be  the  day  of  the  sale;  for  it 
might  be  made  at  the  last  moment  of  the  day,  and  the  owner,  being 
thus  prevented  from  tendering  on  that  day,  would  lose  his  right. 

The  time  mentioned  must  therefore  be  the  following  day.  So  of 
one  year,  and  of  two  years.''  The  rule  thus  settled,  in  accordance 
with  sound  reason  as  well  as  authority,  has  been  rigidly  adhered  to 
«ver  since.  Mengesr.  Frick^  73  Penn.  St.  137;  s.  o.,  13  Am.  Rep. 
731,  and  cases  there  cited. 

Applying  the  rule  to  the  facts  of  the  case  stated,  the  six  months 
expired  November  13, 1881,  unless  that  day,  being  Sunday,  is  to 
be  regarded  a  dies  nan  juridicus^  and  therefore  excluded  in  com- 
puting the  time.  The  contention  of  the  plaintifF  in  error  is  that 
the  limitation  began  to  run  on  May  14,  and  would  have  ended  with 
November  13,  1881,  if  the  latter  had  been  a  secular  day,  but  inas- 
much as  it  was  Sunday  he  had  the  whole  of  the  following  day  in 
which  to  commence  his  action.  In  Ooswiller's  Appeal,  3  P.  &  W. 
200,  it  was  held  that  ^'  whenever  by  rule  of  court  or  act  of  assem- 
bly a  given  number  of  days  is  allowed  to  do  an  act,  or  it  is  said  an 
act  may  be  done  within  a  given  number  of  days,  the  day  on  which 
the  rule  is  taken  or  the  decision  made  is  excluded,  and  if  one  or 
more  Sundays  occur  within  the  time,  they  are  coujited,  unless  the 
last  day  falls  on  Sunday,  in  which  case  the  act  may  be  done  on  the 
next  day.''  While  the  rule,  as  a  whole,  has  not  always  been  con- 
sistently observed,  that  clause  of  it  which  includes  the  following 
Monday  in  the  computation,  whenever  the  last  day  falls  on  Sunday, 
has  never  been  departed  from.  On  the  contrary,  it  has  been  ap- 
provingly recognized  and  applied  in  several  cases,  among  which  are 
McKenn&y  v.  Reader,  6  Watts,  34 ;  Harher  v.  Addis,  4  Penn.  St. 
515,  and  Marks  v.  RusseU,  40  id.  372. 

A  similar  principle  of  computation  is  applicable  to  contracts  for 
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Bale  and  delivery  of  goods.  For  the  purpose  of  performance  Sunday 
is  considered  dies  non,  and  hence  if  the  last  day  happens  to  be 
Sunday  it  is  to  bo  regarded  as  stricken  from  the  calendar,  though 
intervening  Sundays  are  to  be  counted.  2  Benj.  Sales,  893,  note. 
Performance  of  a  contract  which  matures  on  Sunday  may  be  ex- 
acted on  the  following  day.  2  Whart.  Oont,  §  897.  But  negoti- 
able paper  is  an  exception  to  the  rule.  When  it  matures  on  Sunday 
payment  should  be  demanded  on  Saturday. 

The  act  of  June  20,  1883,  passed  since  the  commencement  of 
this  suit,  is  not  retroactive  in  its  operation,  and  therefore  it  is  in- 
applicable to  the  case  before  us;  but  its  provisions  are  in  harmony 
with  the  principles  upon  which  we  base  our  judgment,  and  will 
doubtless  have  the  much-to-be-desired  effect  of  hereafter  setting  at 
rest  all  questions  as  to  computation  of  time,  in  matters  within  its 
purview. 

Judgment  reversed,  and  judgment  is  now  entered  on  the  case 
stated  in  favor  of  the  plaintiff  and  against  the  defendant  for 
$529.96  with  costs. 

Judgmmi  reversed. 


MoQuebk's  Appbal. 

004  Penn.  St.  fiM.) 
Pledge — eredUar^s  duty  m  to  eoUaieraU, 

The  plaintLff  assigned  to  the  defendant  two  piomiasory  notes  as  ooUateial 
Becuiity.  The  defendant  got  jndgment  on  the  notes,  and  sold  the  maker's 
real  estate  of  the  judgment  on  execntion,  without  the  knowledge  of  or 
notice  to  the  plaintiff,  for  about  one-twentieth  of  its  value;  the  defendant's 
minor  daughter  bidding  it  in  at  his  suggestion,  there  being  no  other  bidders 
present  The  defendant  afterward  got  judgment  against  the  plaintiff  for  the 
balance.  In  a  suit  to  restrain  the  collection  of  tiiat  judgment,  hM,  that  the 
defendant  must  be  restrained  and  account  for  the  loss.    {8ee  note,  p.  595.) 


B 


ILL  to  restrain  collection  of  a  judgment  and  for  account.    The 
opinion  states  the  case. 


John  Barton,  for  appellant. 
Fitzsimmons  and  Robb,  for  appellee. 
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Trunkey,  J.  By  the  answer  it  is  admitted  that  the  f^pellant  re- 
ceived from  the  plaintiff  two  notes,  signed  by  A.  D.  Dean  and  David 
Pentz,  for  the  purpose  of  collection  and  application  of  the  same  as  pay- 
ment on  a  debt  owed  by  the  plaintiff  to  the  appellant,  and  that  the 
appellant  in  his  own  name  obtained  judgment  on  the  notes  against' 
Pentz  for  t344.03;  also  that  the  appellant  caused  an  execution  to' 
be  issued  for  collection  of  .said  jud.gment,  and  levied  upon  the  real 
eistate  of  Pentz  which  was  sold  by  the  sheriff  to  Eliza  M.  McQueen 
for  $51,  and  she  has  been  in  possession  of  the  premises  ever  since. 
I'he  master  finds  that  the  sheriff's  sale  took  place  on  December  7; 
1877,  and  that  the  plaintiff  had  neither  notice  nor  knowledge  of  it; 
that  the  property  was  worth  from  $800  to  $1,000;  that  the  appellant 
solicited  his  mino^  daughter  to  make  the  purchase,  and  that  as 
between  the  plaintiff  and  appellant  the  sale  was  fraudulent  and 
prejudicial  to  the  rights  of  the  plaintiff.  He  also  finds  that  the 
judgment  against  Pentz  was  obtained  gn  May  25, 1877,  and  that 
the  case  of  McQueen  v.  Oakley^  No.  483,  October  term  1877,  was 
tried  on  the  9th  and  10th  of  January,  1879,  and  judgment  recov- 
ered for  $342.90. 

Although  the  answer  admits  that  the  appellant  took  the  notes  as 
collateral  security,  it  charges  that  the  plaintiff  iu  the  said  case  of 
McQueen  v.  Oakley^  being  one  of  the  defendants,  swore  to  a  differ- 
ent state  of  facts,  and  is  therefore  estopped  from  setting  up  said 
matter  in  this  action.  What  facts  the  plaintiff  then  testified  are 
not  stated  in  the  pleadings  a  material  omission,  but  as  the  maidtei' 
has  re{)orted  them  the  answer  may  be  treated  as  amended.  On  the 
trial  of  that  suit  the  issue  was  whether  McQueen  had  taken  the 
Pentz  notes  as  payment  of  the  debt  sued  on  by  him,  or  as  collateral ' 
security  for  the  same.  The  plaintiff  here,  a  defendant  then,  testi- 
fied that  McQueen  had  taken  them  aA  absolute  payment,  and  Mc- 
Queen said  he  took  them  as  collateral  security.  The  verdict  estab- 
lished that  they  were  taken  as  collateral. 

'  In  this  action  the  plaintiff  again  testified  that  he  believed  Mc- 
Queen took  the  notes  as  payment  and  that  he  told  the  truth  when 
he  testified  before.  The  verdict  is  not  evidence  that  he  committed 
perjury;  it  evidences  that  McQueen  lost  nothing  by  reason  of  the 
alleged  payment.  McQueen  was  not  precluded  from  recovery  in 
.  that  suit  by  reason  of  the  allegation  of  payment;  had  he  been,  the 
plaintiff  would  be  estopped  from  now  setting  up  that  matter  as  a 
collateral.  It  is  settled  that,  ^'a  man  who  obtains  or  defeats  a 
Vol.  XLIX  —  75 
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judgment  by  pleading  or  repiesenting  an  act  in  one  aspect  will  be 
precluded  from  giving  it  a  different  and  inoonaistent  character  in  a 
Bubsequent  suit  upon  the  same  subject, ''  But  the  appellant  adduces 
no  authority  for  the  position  that  a  man  who  ayers,  yet  fails  to 
establish,  that  a  particular  thing  should  apply  as  payment  of  a  debt, 
shall  lose  the  thing  itself  when  the  other  party  avers  he  reoeiyed 
and  used  it  as  a  collateral  for  that  debt  When  it  is  certain  which 
of  two  conflicting  witnesses  the  jury  belieyed,  it  may  be  uncertain 
which  told  the  truth.  Now  the  question  is  not  respecting  the 
plaintiff's  credibility,  but  whether  he  shall  be  heard  to  speak  the 
truth  as  admitted  by  the  defendant.  The  master  justly  ruled 
against  the  alleged  estoppel. 

Where  a  debtor  assigns  a  judgment  as  collateral  security  to  his 
creditor,  he  parts  with  his  authority  oyer  it,  and  the  assignee  has 
the  right  and  power  to  let  the  lien  die  or  to  keep  it  aliye,  and  must 
abide  the  consequences  of  his  own  will  or  negligence.  OoUingwood 
y.  Irwifiy  3  Watts,  306.  The  debtor  is  entitled  to  a  credit  for  a 
loss  upon  a  judgment  assigned  as  collateral  to  his  creditor,  when 
the  loss  is  occasioned  by  the  supine  negligence  of  the  assignee. 
Bedle  y.  Bank,  5  Watts,  529.  A  bond  or  chose  which  is  trans- 
ferred as  collateral  security  is  put  under  the  dominion  of  the  credi- 
tor to  make  his  claim  out  of  it.  His  duties  in  respect  to  it  are 
actiye.  He  is  to  employ  reasonable  diligence  in  collecting  the 
money  on  the  security  and  applying  it  to  the  principal  debt,  and  a 
conyersion  of  it  into  a  less  security  is  such  misuse  as  makes  him 
accountable  to  the  debtor.  Muirhead  y.  Kirhpairiekf  21  Penn. 
St.  237.  A  creditor  who  holds  a  collateral  security  for  his  debt 
stands  in  a  different  relation  to  the  assignor  from  that  of  a  creditor 
to  the  surety  for  his  debtor.  By  the  contract  the  assignee  is 
inyested  with  the  ownership  of  the  collateral  for  all  purposes  of 
dominion  oyer  it.  When  the  collateral  is  lost  by  the  supine  negli- 
gence of  the  assignee,  he  must  account  for  the  loss  to  his  own 
debtor.  Banna  y.  Holtany  78  Penn.  St  334;  s.  c,  21  Am.  Bep. 
20.  The  plaintiff  parted  with  all  right  of  control  oyer  the  collat- 
erals, and  the  appellant  was  bound  to  employ  reasonable  diligence 
in  their  collection. 

From  the  facts  found  by  the  master  it  follows  that  Eliza  M. 
McQueen  was  an  innocent  purchaser  and  has  a  good  title  for  the 
land.  That  her  father  omitted  some  things  which  he  ought  to 
have  done,  und  suffered  the  land  to  be  sold  for  about  one-twentieth 
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of  its  yalae,  was  far  from  reasonable  diligence,  and  was  prejudicial 
to  the  plaintifPs  right,  but  he  may  not  be  guilty  of  actual  fraud. 
The  purchase  by  the  daughter  was  the  same  in  effect  as  if  it  had 
been  by  a  stranger.  Her  relationship  to  the  holder  of  the  collateral 
must  be  considered  in  connection  with  his  omission  to  giye  the 
plaintiff  notice  of  the  sale  and  the  absence  of  effort  on  his  part  to 
effect  a  sale  at  a  fair  price.  We  cannot  adopt  the  inference  that 
the  appellant  fraudulently  procured  the  sale.  He  had  reason  to 
belieye  that  the  property  was  worth  nearly  three  times  the  amouht 
of  the  judgment,  and  when  informed  that  the  sale  was  adjourned 
for  want  of  bidders  it  was  not  enough  to  get  his  infant  daughter  to 
buy  it  for  a  nominal  sum  through  the  agency  of  his  own  attorney. 
He  had  absolute  control  of  the  writ  and  if  he  did  not  choose  to 
stay  it  till  a  better  time  for  selling,  he  ought  at  least  to  haye  noti- 
fied the  assignor  before  making  a  sacrifice  of  the  property  which 
left  the  judgment  worthless.  His  conduct,  if  not  fraudulent,  was 
00  culpably  negligent  that  he  must  account  for  the  loss  to  the 
plaintiff. 

[Omitting  minor  matters.] 

Although  the  decree  must  be  modified,  the  conclusion  of  the 
master  and  court  below  is  affirmed  as  to  the  appellant's  liability  to 
account  for  the  loss.  We  are  of  opinion  that'  the  loss  is  measured 
by  the  amount  of  the  collateral,  not  the  yalue  of  the  land  sold  at 
sheriff's  sale. 

NoTB  BT  THS  RsFORTKB.— The  ereditor  is  bound  to  diligenoe  and  good 
ftAik  in  realiadng  on  oollatenls,  and  liable  for  loss  b^  want  thereof.  Aleat^ 
mnder  t.  Alemnder,  64  Ind.  541;  Br%gg$  t.  Far9on$,  89  Mieh.  400;  CM^uUt  r.\ 
ShiUB,  65  Qa.  805;  WSOs  y.  WUls,  58  Yt.  1;  Butt&rian  y.  Boope,  8  Lea,  815; 
s.  c,  81  Am.  Bep.  688;  WhUin  r,  Paul,  18  B.  I.  40;  Lamberton  y.  Wlndom^ 
18  Minn.  888. 
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KiKG  V.   YOUKO. 
(76  Me.  711) 
Water  and  toater-eaurse  —  fnuuMted, 

A  mnflBel-bed,  between  which  and  the  shore  no  wmter  flows  At  low  tide,  b^ 

longs  to  the  owner  of  the  adjacent  shore. 

TRESPASS.     The  opinion  states  the  point    The  plaintiff  had 
judgment  below. 

A.  P.  Wiswdl,  for  plaintiff. 

Hale  and  Emertfy  for  defendant. 

Waltok,  J.  This  is  an  action  of  trespass  guare  elausum  f regit. 
The  contention  is  in  relation  to  the  ownership  of  a  mussel-bed  in 
Jordan's  river  in  the  town  of  Lamoine;  and  the  case  is  before  the 
law  court  on  exceptions. 

[Omitting  minor  points.] 

As  already  stated  the  contention  was  in  relation  to  the  title  of  a 
mussel-bed  whicli  had  formed  in  Jordan's  river  in  front  of  the 
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plaintiff's  land  and  which  by  its  growth  had  finally  reached  and 
become  attached  to  the  shore.  Upon  this  point  the  presiding 
judge  instructed  the  jury  that  if  by  natural  causes  the  bed  of  the 
river  commenced  and  continued  to  be  raised  or  the  water  com- 
menced and  continued  to  recede,  so  that  by  these  natural  causes 
there  was  an  accretion  of  soil  that  came  above  the  surface  of  the 
water  at  ordinary  low  water,  and  continued  to  increase  until  the 
accretion  connected  with  the  plaintiff's  shore,  so  that  there  ceased 
to  be  any  channel  or  sheet  of  water  between  such  accretion  and  the 
shore  at  ordinary  low  water,  then  the  accretion  would  belong  to  the 
plaintiff,  notwithstanding  the  highest  portion  of  it  was  first  raised 
above  the  surface  of  the  water  some  distance  from  the  shore,  and 
the  judge  added  that  by  natural  causes  he  meant  the  action  of  the 
water  in  washing  up  gravel,  sand  or  soil,  or  the  action  of  the 
mussel. 

We  think  this  ruling  was  correct.  It  seems  to  be  settled  both  in 
England  and  in  this  country  that  the  land  of  a  riparian  proprietor 
may  be  increased  by  accretion.  This  is  not  denied  by  the  defendant's 
counsel.  But  he  contends  that  the  increase  must  be  gradual,  and 
from  the  shore  outward;  that  if  an  island  forms  at  a  distance  from 
the  shore  and  then  by  its  own  growth  extends  inward  till  it  reaches 
the  shore,  such  new  made  land  will  not  become  the  property  of  the 
owner  of  the  shore;  and  in  this  we  think  he  is  correct.  He  then 
contends  that  a  mussel-bed  is  an  island,  if  it  first  commences  to 
form  at  a  distance  from  the  shore,  and  there  first  shows  itself  above 
the  surface  of  the  water  at  ebb  tide,  leaving  sufficient  water  be- 
tween it  and  the  shore  for  boats  to  pass,  although  by  its  continued 
growth  it  subsequently  extends  to  and  connects  with  .the  shore  so 
as  to  leave  no  water  between  it  and  the  shore  at  ebb  tide.  In  this 
we  think  he  is  wrong.  We  think  a  mussel-bed  over  which  the 
water  flows  at  every  tide  cannot  properly  be  called  an  island.  We 
think  such  formations  constitute  what  are  called  flftts;  and  by  vir- 
tue of  the  ordinance  of  1641-7  belong  to  the  owner  of  the  adjoin- 
ing land,  if  within  a  hundred  rods  of  high-water  mark  and  so  con- 
nected with  the  shore  that  no  water  flows  between  them  and  the 
shore  when  the  tide  is  out;  and  it  was  settled  in  Maare  v.  Ghriffin, 
22  Me.  350,  that  the  owner  of  the  adjoining  land  can  maintain 
trespass  quare  clausum /regit  against  one  who  enters  upon  the  flats 
and  takes  and  carries  away  mussel-bed  manure;  that  neither  the 
ordinance  of  1641-7>  nor  the  common  law  authorizes  the  taking  of 
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knussel-bed  mannre  from  the  flats  of  another  person  between  high 
and  low- water  mark  on  tide  waters. 

Bxceptions  overruled.    Judgment  on  the  verdict. 
Pbtbbs,  0.  J.,  Baitbobtr,  Vibgin  and  Stuoitds,  JJ.,  oon- 
cnrred. 


Smith  y.  Jokbb. 

<76Me.in.) 

Arreii  —  ofprMleged  toUneis. 

No  aetion  lies  for  the  amst  on  cItII  prooeas  of  a  witness  returning  home  from 

ooort  and  privileged  from  arrest. 

fpHE  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Barker,  Voee  d  Barkery  for  plaintiff. 
/.  ffutchtnge,  for  defendant 

Peibbs,  C.  J.  The  plaintiff  sues  the  defendant  for  caosing  his 
arrest  npon  a  civil  process  in  defendant's  name,  in  the  province  of 
If ew  Brunswick,  while  the  plaintiff  was  returning  from  a  court  in 
the  Province,  at  which  he  had  been  in  attendance  as  a  witness,  to 
his  home  in  Maine.  The  defendant  knew  that  the  plaintiff  was  a 
returning  witness  at  the  time.  Our  view  of  the  law  is  that  the 
action  cannot  be  maintained. 

The  question  is  satisfactorily  solved  by  an  examination  of  the 
nature  and  extent  of  the  privilege  from  arrest,  which  the  law 
accords  to  witnesses. 

It  is  not  a  natural  right.  It  is  contrary  to  common  right.  The 
plaintiff  was  arrested  in  pursuance  of  a  general  right,  in  a  manner 
precisely  as  any  other  debtor  could  have  been.  The  claim  was 
suable.  The  court  had  jurisdiction.  The  capias  was  legally  issued. 
He  stood  upon  the  footing  of  all  debtors. 

The  plaintiff's  privilege  was  not  an  absolute  right:  It  was  not 
an  absolute  right  of  freedom  from  arrest,  such  as  belongs  to  mem- 
bers of  the  royal  family  of  England,  or  to  ambassadors  and  some 
others;  not  the  case  of  total  exemption  from  arrest,  such  as  the 
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law  extends  to  persons  discharged  from  arrest  by  bankruptcy  or 
insolvency  proceedings;  or  where  the  law  forbids  arrest  for  the  col- 
lection of  demands.  The  right  is  afforded  by  the  law  not  so  much 
for  witnesses  as  for  parties  to  suits.  Some  cases  assert  that  it  is  a 
privilege  of  the  court  and  not  of  the  witness.  Other  cases  incline 
to  the  idea  that  it  is  a  privilege  of  parties  rather  than  of  courts. 
But  that  is  a  distinction  without  difference.  The  idea  is  the  same. 
Courts  exist  for  the  benefit  of  parties.  It  is  a  policy  of  the  law 
established  for  the  facilitation  of  the  public  business.  It  is  a  pro- 
tection thrown  about  a  witness  more  for  the  sake  of  others  than 
himself.  It  is  clear  that  a  person  ordering  an  arrest  of  a  witness 
may  be  punished  for  contempt  of  court  for  interference  with  its 
business. 

It  isy  at  most^  a  conditional  or  contingent  light  of  the  witness. 
He  may  take  it  or  not  as  he  pleases.  All  the  authorities  affirm 
that  the  privilege  may  be  waived.  Therefore  the  arrest  cannot  be 
void;  is  only  voidable.  The  arrest  remains  valid  until  avoided. 
And  the  witness  can  avoid  the  arrest  only  by  applying  to  the  court 
for  a  discharge.     He  waives  the  privilege  unless  he  applies  for  a 

discharge. 

The  plaintiff  complains  that  a  refusal  to  uphold  his  action  refuses 
him  a  remedy.  That  is  not  so.  We  have  just  intimated  what  the 
proper  remedy  is.  It  is  an  application  for  a  discharge  from  the 
arrest  He  may  be  discharged  by  a  judge  upon  summary  motion. 
He  may  sue  out  a  habeas  corpus.  He  may  procure  his  writ  of  pro- 
tection in  advance  of  starting  for  or  from  court,  if  circumstances 
make  it  reasonable  to  ask  the  mediation  of  court  for  the  purpose. 
The  law  does  not  declare  that  a  witness  shall  not  be  arrested,  but 
gives  to  him  the  right  to  free  himself  from  arrest,  if  he  desires  to,, 
and  points  out  several  ways  by  which  it  may  be  accomplished.  It 
is  not  a  right  so  much  to  avoid  being  arrested,  but  is  a  right  to 
terminate  the  arrest.  It  is  said  however  that  a  person  may  be  under 
such  pressure  of  imprisonment  as  to  be  powerless  to  obtain  the 
action  of  a  court  or  judge  before  suffering  actual  incarceration^ 
This  would  not  often  happen.  A  writ  of  protection  would  ordi- 
narily prevent  the  dilemma.  An  officer  might  be  liable  for  an 
abuse  of  authority,  if  he  exceeds  his  duty  and  acts  roughly  and 
oppressively.  And  of  course  an  action  would  lie  against  the  cred- 
itor who  proceeds  maliciously  and  without  probable  cause. 

How  can  a  creditor  know  that  his  debtor,  who  is  a  witness,  will 
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infiiflt  upon  the  priyilegey  nntil  the  debtor  afisertft  it  ?  And  how 
can  he  know  that  the  coart  will  grant  a  discharge  if  asked  for  ?  It 
is  to  some  extent  a  discretionary  matter  with  a  court  or  judge, 
whether  a  witness  shall  be  discharged  upon  arrest  How  can  this 
discretion  be  anticipated  by  a  creditor  ?  And  why  should  the  cred- 
itor be  required  at  his  peril  to  correctly  settle  the  question  whether 
the  debtor  is  at  court  in  good  faith  or  not,  or  whether  he  has  OTer- 
stayed  his  priyilege,  or  whether  unnecessarily  loitering  on  the  way, 
judicial  questions  that  can  be  easily  and  summarily  settled  by  a 
judge  in  or  out  of  court  without  much  expense  to  parties.  It  is 
not  at  all  unreasonable  to  cast  upon  the  court,  and  to  relieye  parties 
from  the  responsibility  of  such  questions. 

The  precise  question  here  presented  has  not  received  yery  much 
attention  from  courts,  and  there  is  an  almost  total  absence  of 
judicial  expression  in  favor  of  the  plaintiff's  position  where  the 
priyilegc  is  at  common  law  and  not  by  statute.  The  remedy  by 
action  was  established  long  ago  in  New  York  by  statutory  enact- 
ment, which  is  an  implication  that  the  remedy  did  not  exist  there 
at  common  law.  And  this  accounts  for  intimations  in  cases  in  that 
State  that  damages  for  a  breach  of  the  privilege  are  recoverable. 
Paine  and  D.  Prac.  Arrest.  SnMing  v.  WatrouSy  2  Paige,  214; 
J3alhinger  v.  Adler,  2  Bobt  704.  Some  English  statutes  give  a  right 
•of  action  in  some  cases,  or  establish  other  special  remedy,  for  a 
violation  of  the  privilege  of  freedom  from  arrest ;  from  which  an 
implication  arises  that  no  such  remedy  exists  at  the  common  law  in 
ihat  country.  Tidd's  Practice  lays  down  the  various  remedies  that 
are  available  for  a  violation  of  the  privilege  from  arrest  belonging 
to  witnesses  and  all  other  persons  or  parties  in  necessary  attendance 
upon  courts,  and  omits  all  mention  of  a  right  of  action  for  damages. 
Text  writers  generally  are  silent  upon  the  question.  In  2  Add. 
Torts  (4th  Eng.  ed. ),  796,  it  is  said  however  that ''  the  privilege  does 
not  form  the  ground  of  any  action  at  law."  And  in  Gooley  Const. 
Lim.  (5th  ed.)  162  (*ld5),  it  is  said,  in  note:  ''The  arrest  is 
only  voidable ;  and  in  general  the  party  will  waive  the  privilege  un- 
less he  applies  for  discharge  by  motion  or  on  habeas  corpus.*^ 

Not  many  decided  cases  touch  the  point.  The  early  experimental 
actions  were  against  officers,  and  all  of  them  failed.  But  much  of 
the  reasoning  of  the  courts  really  went  against  any  action,  disre- 
garding any  distinction  between  officer  and  party.  The  early  cases 
are  cited  and  commented  upon  in  OarU  v.  DeUsdemiery  13  Me.  363* 
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See  Chaae  t.  Fi»h^  16  id.  132.  Some  phases  of  the  question  are  touched 
in  later  cases.  Wilmarih  v.  Burt,  7  Mete.  257;  AldrichT.  Jldrtch, 
8  id.  102 ;  ITiampsan's  case,  122  Mass.  428;  8.  c,  23  Am.  Bep.  370; 
Person  y.  Gfrier,  66  N.  Y.  124;  s.  c,  23  Am.  Rep.  36.  Several 
English  cases  take  strong  ground  against  the  maintenance  of  such 
an  action.  In  Tearsley  v.  Heane,  14  M.  &  W.  322,  it  is  said : 
'^  The  protection  is  limited  to  the  faet  of  the  individuil  so  arrested 
being  entitled  to  be  discharged."  In  the  same  case  it  was  said  by 
Pollock,  G.  B.,  ''did  the  legislature  mean  to  give  more  than  this^ 
that  if  the  party  was  arrested  he  might  be  discharged,  whereby  he 
has  the  full  benefit  of  the  protection  ?  I  think  not."  Ewart  y.  Jones, 
14  M.  ft  W.  774 ;  Stohee  v.  White,  1  Crom.  M.  ft  R.  223  ;  Rideal 
T.  Fort,  11  Ex.  847;  Magnay  y.  Burt,  5  Ad.  ft  El.  381.  In  a  note  to 
Stokes  T.  White,  supra,  in  the  edition  by  Hare  and  Wallace,  care- 
ful annotators,  it  is  said,  upon  the  authority  of  the  cases  determined 
in  the  Court  of  Exchequer  Chamber,  that  ''  an  arrest  by  the  sheriff, 
under  a  writ  from  any  of  the  queens'  courts,  of  a  person  priyileged 
from  arrest  by  reason  of  attendance  as  a  witness  under  the  process 
of  another  court,  does  not  form  the  ground  of  any  action  at  law  for 
damages,  but  is  only  the  subject  of  an  application  to  the  court, 
under  whose  authority  the  party  had  been  compelled  to  appear  as 
a  witness ;  the  privilege  being,  not  that  of  the  person,  but  that  of 
the  court,  and  therefore  of  discretionary  allowance." 

Exceptions  sustained. 
Wai/con>  Babbowb,  Dakvobth  and  Libbey,  JJ.,  concurred. 


Stbout  y.  Packabd. 

(76  Me.  148.) 
Eeid&rics — Joint  asemtU — eanapiraey, 

1b  an  aetiim  agahist  sevenl  for  a  joint  aaaault,  evidence  of  prior  and  sabseqaent 
'.  mifloondnct  on  the  part  of  some  of  the  defendants,  tending  to  show  a  ccm- 
spiiaey,  implicates  onlj  those  committing  such  acts. 

ACTION  for  joint  assault.    The  opinion  states  the  case.    Ver* 
diet  against  all  the  defendants. 
V0L.XLIX— 76 
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A.  A.  Siraut,  H.  B.  Cleaves,  and  Strout,  Oage  ^  Strout,  for 
plaintiff. 

CharUe  F.  Libby,  for  respondents. 

STMONDSy  J.  This  was  an  action  against  seven  defendants, 
charging  them  with  a  joint  assault  upon  the  plaintiff,  and  claim- 
ing to  recover  damages  therefor.  The  act  of  assault  was  the 
throwing  of  a  piece  of  coal  which  struck  the  plaintiff  over  the 
eye  and  injured  him  seriously.  It  was  of  course  the  act  of  one 
person.  To  show  a  concert  of  action  on  the  part  of  the  defend- 
ants, such  as  to  affect  them  with  a  joint  liability  for  this  act  of 
one,  evidence  was  received  of  the  misconduct  of  some  of  the 
defendants  at  other  times,  which  plaintiff  claimed  tended  to 
prove  a  general  design  on  their  part,  as  upper  classmen  in  Bowdoin 
College  to  harass  the  members  of  the  freshman  class  of  whom  the 
plaintiff  was  one. 

The  court  said  to  the  jury:  ^'  Evidence  was  offered  which  you 
will  remember,  as  to  the  acts  of  some  of  these  defendants  in  other 
cases  at  other  times.  It  is  necessary  that  you  should  understand 
precisely  what  that  evidence  was  offered  for  and  what  use  you  can 
properly  make  of  it.  It  was  offered  and  admitted  simply  to  estab- 
lish, so  far  as  it  might  in  your  minds  tend  to  establish,  what  the 
common  design  of  the  defendants  was  upon  that  night.  Evidence 
was  offered  to  show  what  some  of  the  defendants  and  the  parties 
with  whom  they  were  out  on  other  evenings  shortly  before  did  at 
the  rooms  of  other  freshmen.  Now  this  evidence  was  admitted 
only,  because  as  to  those  of  the  defendants  who  did  not  actually 
throw  the  coal,  the  proper  decision  of  the  question  may  require 
evidence  of  the  intention  and  purpose  for  which  the  seven  defend- 
ants were  out  together  that  night,  and  what  kind  of  acts  and  in- 
vasions of  the  freshmen  in  their  rooms  were  to  be  expected  when 
parties  were  out  upon  such  an  expedition,  and  so  to  indicate  what 
kind  of  a  concert  of  action  subsisted  between  the  defendants  on 
the  night  when  the  plaintiff  was  hurt/' 

The  defendants  seasonably  requested  the  instruction,  "  that 
evidence  of  such  (prior  or  subsequent)  misconduct  on  the  part  of 
any  of  these  defendants  is  not  evidence  against  the  other  defend- 
ants not  participating  in  the  acts."  This  request  was  refused  by 
the  court  and  the  limitation  which  it  contained  was  not  included 
in  any  of  the  instructions  given  to  the  jury  in  the  charge. 
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The  declaration  alleged  a  joint  assault.  The  averment  of  a  con- 
spiracy was  of  no  account  except  that  under  it  it  might  be  proved 
in  any  legal  way  that  the  hand  which  threw  the  coal  carried  inta 
execution  the  purpose  of  the  seven.  Evidence  of  prior  or  sub-^ 
sequent  misconduct  on  the  part  of  some  of  the  defendants  was 
only  admissible  for  the  purpose  of  proving  as  among  them  the 
existence  and  character  of  the  combination  or  conspiracy  alleged. 
The  fact  that  a  conspiracy  exists  or  the  extent  to  which  it  goes,  is 
not  to  be  proved  as  against  A.,  by  the  declarations  or  the  acts  of  B., 
with  which  no  connection  on  the  part  of  A.  is  shown^  and  which 
do  not  appear  to  have  been  made  or  done  in  furtherance  of  a  com- 
mon design  entertained  by  both.  That  a  joint  purpose  of  the 
seven  was  carried  into  effect  by  throwing  the  coal  in  this  instance, 
was  not  to  be  proved  by  showing  previous  acts  of  combination  and 
torts  committed  in  pursuance  thereof  by  three  or  four  only.  Pre- 
cisely the  limitation  which  the  request  contained  was  required  in 
the  legal  statement  of  the  case ;  that  the  testimony  to  misconduct 
on  the  part  of  some  of  the  defendants  before  and  after  this  assault 
tending  to  show  a  combination  among  them,  and  offered  and 
received  only  as  **  evidence  of  the  intention  and  purpose  for  which 
the  seven  defendants  were  out  together  that  night,  and  what  kind 
of  acts  and  invasions  of  the  freshmen  in  their  rooms  were  to  be 
expected  when  parties  were  out  on  such  an  expedition,  and  so  to 
indicate  what  kind  of  a  concert  of  action  subsisted  between  the 
defendants  on  the  night  when  the  plaintiff  was  hurt,"  should  have 
been  limited  in  its  application  to  those  defendants  against  whom 
such  acts  of  prior  or  subsequent  misconduct  were  proved. 

The  evidence  was  offered  only  for  the  purpose  of  proving  the 
presence  and  the  scope  of  a  joint  intent  in  the  single  act  whether  there 
was  on  this  occasion  a  common  purpose  among  the  several  defend- 
ants and  whether  it  extended  to  the  throwing  of  such  a  missile 
under  such  circumstances.  The  previous  act  of  one  was  not 
evidence  to  prove  this  against  another  who  did  not  participate  in 
that  act.  The  mind  of  one  is  not  to  be  revealed  by  the  act  of  another,, 
tin  some  relation  between  the  two  is  shown  in  the  doing  of  that 
act. 

In  the  introduction  of  evidence,  the  court  was  careful  to  limit 
the  effect  of  the  admissions  said  to  have  been  made  after  the  fact^ 
to  the  president  of  the  college  by  several  of  the  defendants,  so  that 
they  should  be  regarded  by  the  jury  in  each  instance  as  evidence 
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only  against  those  by  whom  the  admissions  where  made.  *  *  The  wit- 
ness will  recollect  that  the  statements  are  evidence  only  against 
those  who  made  the  statement ;  not  against  others.  He  most  be 
careful  as  to  his  recollection  of  the  particular  persons  who  made 
the  statements."  This  was  correct  (Camnu  y.  Ingraham,  7  Gray, 
46),  and  we  think  it  is  as  true  of  an  earlier  or  later  act  of  one  of 
the  defendants,  when  offered  to  show  the  existence  of  a  combin- 
ation or  common  intent  as  it  is  of  such  an  admission  by  one.  That 
a  joint  purpose  of  the  seyen  took  effect  in  this  single  act  of  assaolt 
by  one  could  not  be  proved  against  all  by  showing  acts  of  alleged 
combination  among  some  of  them  at  other  times,  not  participated 
in  by  the  others.  Such  an  act  as  against  those  not  participating  in 
it  did  not  tend  to  prove  that  they  had  any  common  purpose  with 
the  others  whatever  either  when  the  act  was  committed,  or  on  the 
night  of  this  assault. 

The  distinction  is  clear  between  the  rule  of  evidence  which  ap- 
plies here,  and  the  rule  which,  when  a  conspiracy  has  once  been 
proved  aliundefWhile  it  continiies,  receives  the  declarations  and  acts 
of  one  conspirator  in  furtherance  of  the  common  design,  as  evi- 
dence against  even  his  absent  associates.  The  jury  were  directed 
at  the  trial  that  the  testimony  under  consideration  was  received  for 
the  purpose  of  proving  what  legally  must  be  otherwise  proved,  be- 
fore the  evidence  becomes  admissible  under  this  later  rule,  namely, 
the  existence  of  the  common  design  and  its  presence  in  a  particular 
transaction.  A  conspiracy  being  proved  among  a  certain  number 
of  men,  the  act  of  one  in  pursuance  of  the  common  plan  may  be 
the  act  of  all.  But  a  man  is  not  to  be  proved  to  be  a  conspirator, 
having  a  joint  illegal  intent  with  others  in  a  particular  assault 
which  he  does  not  personally  commit,  by  showing  the  misconduct 
of  the  others  on  previous  occasions  in  which  he  does  not  participate. 
How  far  the  evidence  of  misconduct  at  other  times,  as  disclosed  in 
the  report,  may  tend  to  show  a  combination  on  the  part  of  any  of 
the  defendants  to  do  such  a  wrong  as  that  of  which  the  plaintiff 
complains,  need  not  here  be  considered;  but  there  can  be  no  doubt 
that  such  evidence,  received  to  prove  a  common  plan  or  purpose 
within  the  scope  of  which  the  committing  of  such  an  assault  as  this 
was  included,  must  legally  be  confined  to  its  effect  to  disclose  the 
existence  of  such  plan  on  the  part  of  those  against  whom  the  acts 
are  proved. 

'*  Where  two  or  more  persons  are  associated  for  the  same  .illegal 
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parpose,  any  act  or  declaration  of  one  of  the  parties  in  reference  to 
the  common  object^  and  forming  a  part  of  the  res  gesta,  may  be 
given  in  eyidence."  Am.  Fur  Co.  v.  United  States,  2  Pet.  366; 
Nudd  T.  Burrows,  91  XT.  S.  438.  In  the  present  case  the  question 
was  whether  the  defendants  were  associated^  for  an  illegal  purpose, 
on  the  night  of  the  injury  to  the  plaintifF,  and  on  that  issue  eyi- 
dence  of  the  misconduct  of  some  of  them  at  other  times  was  received 
as  generally  admissible  against  all,  while  a  request  to  limit  the  efFect 
of  it  was  refused.  Each  defendant  had  the  right  to  claim  that  his 
joint  liability  for  an  assault  should  not  be  established,  in  whole  or 
in  part,  by  the  acts  of  others,  with  which  he  was  in  no  way  con- 
nected. It  is  to  be  observed,  as  the  court  ruled  at  the  triaJ,  that 
'^  the  gist  of  the  action  is  not  the  conspiracy,  but  the  damage  done 
to  the  plaintiff  by  an  act  which  is  alleged  to  have  been  done  by  the 
defendants.  The  averment  that  the  act  done  was  in  pursuance  of 
the  conspiracy  does  not  change  the  nature  of  the  action.  It  is  still 
an  action  of  trespass  for  an  assault  and  battery  alleged  to  have  been 
jointly  committed  by  the  defendants  upon  the  person  of  the  plaint- 
iff; and  it  is  to  be  tried  and  determined  upon  the  principles  appli- 
cable to  actions  of  that  description.'^  The  material  inquiry  there- 
fore as  to  each  one  of  the  defendants  was  whether  he  shared  in  the 
commission  of  this  particular  assault,  or  not. 

The  existence  of  a  conspiracy,  as  we  understand  it,  is  not  in  the 
first  instance  to  be  proved  against  one  by  the  mere  act  or  declara- 
tion of  another,  but  beyond  that,  if  the  existence  of  the  conspiracy 
were  fully  proved  as  to  some  of  the  defendants,  that  fact  had  no  ten- 
dency to  decide  adversely  to  the  other  defendants  the  vital  question 
whether  they  took  part  in  that  conspiracy,  and.  in  such  a  way,  to 
such  an  extent,  as  to  make  them  joint  trespassers  in  this  transaction. 

''The  principle  on  which  the  acts  and  declarations  of  other  con- 
spirators, and  acts  done  at  different  times,  are  admitted  in  evidence 
against  the  persons  prosecuted,  is  that  by  the  act  of  conspiring 
together  the  conspirators  have  jointly  assumed  to  themselves,  as  a 
body,  the  attribute  of  individuality,  so  far  as  regards  the  prosecution 
of  the  common  design;  thus  rendering  whatever  is  done  or  said  by 
any  one,  in  furtherance  of  that  design,  a  part  of  the. res  gestce,  and 
therefore  the  act  of  all.  It  is  the  same  principle  of  identity  with 
each  other  that  governs  in  regard  to  the  acts  and  admissions  of 
agents,  when  offered  in  evidence  against  their  principals,  and  of 
partners,  as  against  the  partnership.'*    3  Greenl.  Ev..  §  94. 
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*'  It  is  of  coarse  understood^  that  to  entitle  the  declarations  of  a 
€o-conspirator  to  admission^  the  conspiracy  most  first  be  proTed 
aliunde.    2  Whart.  Et.,  §  1206. 

Now  in  the  present  instance  the  evidence  of  miscondnct  by 
some  of  the  defendants  at  other  times  was  not  receiyed  to  be  con- 
nected with  other  eTidenoCy  showing  that  such  misconduct  at  those 
times  was  in  pursuance  of  a  common  plan  in  which  all  were  in- 
Yolved — which  plan  extended  to  and  included  the  commission  of 
the  principal  tort  —  but  was  expressly  receiyed  as  in  itself  substan- 
tiye  evidence  of  the  existence  of  the  common  plan  among  all  the 
defendants;  *^  to  establish,  so  far  as  it  might  in  your  minds  tend 
to  establish,  what  the  common  design  of  the  defendants  was  upon 
that  night ;"  *  *  *  as  ''.evidence  of  the  intention  and  purpose 
for  which  the  seven  defendants  were  out  together  that  night,  *  * 
*  *  and  so  to  indicate  what  kind  of  a  concert  of  action  subsisted 
between  the  defendants  on  the  night  when  the  plaintiff  was  hurt." 

We  can  find  no  authority,  and  we  can  see  no  reason,  for  allowing 
the  jury  to  regard  the  disconnected  act  of  one  of  the  defendants  at 
another  time  and  place  as  evidence  pertinent  to  the  issue,  whether 
another  defendant  was  guilty  of  a  joint  trespass  on  the  night  in 
question.  This  was  the  effect  of  the  rulings  given,  accompanied 
with  the  refusal  to  give  the  instruction  requested. 

Notwithstanding  the  great  learning  of  the  charge  given  to  the 

jury  in  this  case,  we  think  there  was  a  defect  in  it  in  this  respect 

which  tended  to  the  prejudice  of  the  legal  rights  of  the  defendants, 

and  may  have  been  decisive  of  some  of  the  important  issues  of  the 

triaL 

Sxoq^ume  s%uUnned. 

Pbteb8>  0.  J.,  Walton,  Vibgiv  and  Libbby,  JJ.,  concurred. 


Sakdbbs  v.  Gbtghbll. 

cm  Me.  us.) 
BMii>n  —  wterM  —  reMence  —  ehtdeni. 

• 

Although  the  Ck>ii8titation  provides  that  the  reddenoe  of  a  student  at  aaj 
aeminar^  of  learning  shaU  not  entitle  him  to  the  right  of  solErage  in  the 
town  where  such  seminary  is  situated,  yet  he  maj  gain  the  right  to  vole 
there  if  he  intends  to  make  that  place  his  permanent  ahode,  independent 
of  his  sojourn  as  a  student. 
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ACTION  against  selectmen  of  Watenrille^  for  refusing  to  put 
plaintiffs  name  on  list  of  voters.  The  opinion  states  the  point 

Baker ^  Baker  d  Oarnishj  and  F.  A.  WtUdron,  for  plaintiff. 
JBdmund  F.  Webb  and  Appleton  Webb,  for  defendant 

Pbtbbs,  G.  J.  [Omitting  another  point]  Another  question 
is  to  be  considered,  and  that  is,  under  what  circumstances  does  a 
student  at  a  seminary  of  learning  acquire  a  voting  residence  in  the 
place  where  such  seminary  is  situated? 

The  constitutional  interdiction  is  in  these  terms:  ''The  resi- 
dence of  a  student  at  any  seminary  of  learning  shall  not  entitle  him 
to  the  right  of  suffrage  in  the  town  where  such  seminary  is  situate. '^ 
It  is  clear  enough  that  residing  in  a  place  merely  as  a  student  does 
not  confer  the  franchise.  Still  a  student  may  obtain  a  voting  resi- 
dence,  if  other  conditions  exist  sufficient  to  create  it  Bodily 
presence  in  a  place,  coupled  with  an  intention  to  make  such  place  a 
home,  will  establish  a  domicile  or  residence,  fint  the  intention  to  re- 
main only  so  long  as  a  student,  or  only  because  a  student,  is  not 
sufficient  The  intention  must  be,  not  to  make  the  place  a  home 
temporarily,  not  a  mere  student's  home,  a  home  while  a  student, 
but  to  make  an  actual,  real,  permanent  home  there;  such  a  real  and 
permanent  home  there  as  he  might  have  elsewhere.  The  intention 
must  not  be  conditioned  upon  or  limited  to  the  duration  of  the  ac- 
ademical course.  To  constitute  a  permanent  residence,  the  inten- 
tion must  be  to  remain  for  an  indefinite  period,  regardless  of  the 
length  of  time  the  student  expects  to  remain  at  the  college.  He 
gets  no  residence  because  a  student,  but  being  a  student  does  not 
prevent  his  getting  a  residence  otherwise. 

The  presumption  is  against  a  student^s  right  to  vote,  if  he  comes 
to  college  from  out  of  town.  Galling  it  his  residence  does  not 
make  it  so.  He  may  have  no  right  to  so  regard  it  Believing  the' 
place  to  be  his  home  is  not  enough.  There  may  be  no  foundation 
for  the  belief.  Swearing*  that  it  is  his  home  must  not  be  regarded 
as  sufficient,  if  the  facts  are  adve)rse  to  it  Deception  or  misconstruc- 
tion should  not  be  encouraged.  The  constitutional  provision  should 
be  respected. 

Each  case  must  depend  largely  upon  its  peculiar  facts.  The 
question  is  not  always  of  easy  solution.  One  difficulty  is  this,  that 
all  the  visible  facts  may  be  apparently  consistent  with  either  theory 
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— ^that  of  a  temporary  or  a  permanent  home.  The  Massachosetts 
courts  in  a  diflcussion  of  the  question  (5  Mete.  589),  presents  such 
descriptions  of  fact  as  might  be  of  a  controlling  weight  apon  the 
two  sides  of  the  question,  yery  clearly,  in  the  following  remarks: 
**  If  the  student  has  a  father  living;  if  he  still  remains  a  member  of 
his  father's  family;  if  he  returns  to  pasa  his  yacations;  if  he  is 
maintained  and  supported  by  his  father;  these  are  strong  circum- 
stances repelling  the  presumption  of  a  change  of  domicile.  So  if  he 
have  no  father  living;  if  he  have  a  dwelling-house  of  his  own,  or  real 
estate  of  which  he  retains  the  occupation;  if  he  have  a  mother  or 
other  connections,  with  whom  he  has  been  before  accustomed  to  re- 
side, and  to  whose  family  he  returns  in  vacations ;  if  he  describes 
himself  of  such  place,  and  otherwise  manifests  his  intent  to  con- 
tinue his  domicile  there;  these  are  all  circumstances  to  prove  that 
his  domicile  is  not  changed. 

''  But  if  having  a  father  or  mother,  they  should  remove  to  the 
town  where  the  college  is  situated,  and  he  should  still  remain  a 
member  of  the  family  of  the  parent;  or  if  having  no  parent,  or 
being  separated  from  his  father's  family,  not  being  maintained  or 
supported  by  him;  or  if  he  has  a  family  of  his  own,  and  removea 
with  them  to  such  town;  or  by  purchase  or  lease  takes  up  his  per- 
manent abode  there,  without  intending  to  return  to  his  former 
domidile;  if  he  depend  on  his  own  property,  income  or  industry  for 
support;  these  are  circumstances,  more  or  less  conclusive,  to  show 
a  change  of  domicile,  and  the  acquisition  of  a  domicile  in  the  town 
where  the  college  is  situated."  The  cases  genei  ally  are  of  the  same 
tenor.  Vanderpoely.  0*Hanlon,53  Iowa,  246;  s.  c,  36  Am.  Bep. 
216;  Fry's  Ekctian  case,  71  Penn.  St  302;  s.  c,  10  Am.  Bep. 
698. 

:  The  facts  of  the  case  are  quite  beyond  dispute.  They  were 
urgently  presented  to  the  defendants.  There  was*  no  reason  to 
deny  or  disbelieve  them. 

The  plaintiff  was  thirty-two  years  old;  left  his  father's  home  in 
Patten,  in  this  State,  when  nineteen;  never  afterward  received 
parental  support  or  was  under  parental  control;  visited  home  after- 
ward, only  occasionally  and  briefly;  his  father^s  home  was,  soon 
after  his  leaving,  changed  from  Patten  to  other  places;  at  the  age 
of  nineteen  he  was  in  business  for  himself  in  Foxboro,  Massacha- 
s(>tts;  after  coming  of  age  he  was  taxed  and  voted  for  several  years 
in  that  place;  in  1875,   at  the  age  of  twenty-four,  he  entered  a 
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classical  school  at  Waterville,  and  in  1878  entered  college  there^ 
graduating  in  1882;  in  1879  he  formed  the  purpose  of  making 
Waterville  his  home  for  an  indefinite  period  of  time,  and  was  taxed 
end  Toted  there  from  that  date  until  188;ii,  when  against  his  pro- 
test his  name  was  by  the  defendants  omitted  from  the  lists;  he  has 
ever  since  claimed  and  regarded  Waterville  as  his  home,  a  friend's 
house  being  open  to  him  when  there,  though  possessing  no  property 
thereof  consequence,  and  entering  a  theological  institution  in  New- 
ton, Massachusetts,  in  1882,  where  he  has  since  remained  as  a 
student. 

We  think  a  man  in  such  a  situation  should  have  had  in  1882  the 
privilege  and  ability  of  possessing  a  domicile  somewhere,  and  it 
could  not  easily  be  in  any  place  unless  in  Waterville.  To  deprive 
him  of  his  right  to  vote  under  such  circumstances  was  not  reason- 
able. That  the  town  officers  acted  honestly  we  are  not  inclined  to 
doubt.  That  they  committed  a  mistake  —  at  least  an  unintentional 
wrong  —  we  feel  convinced. 

We  do  not  however,  concur  with  the  plaintiff  that  the  damages 
should  be  either  exemplary  or  severe.  We  think  the  wisest  and 
most  just  conclusion,  in  view  of  all  the  circumstances,  will  be  to 
accord  to  the  plaintiff  no  greater  damages  than  sufficient  to  carry 
the  costs.  In  Lincan  y.  Hapgood,  11  Mass.  350,  it  is  said:  '^The 
court  would  determine  that  a  sum,  comparatively  not  large,  ifrould 
be  excessive  damages  in  a  case,  where  no  fault  but  ignorance  or 
mistake,  was  imputable  to  the  selectmen." 

Jiidgment  for  plaintiff  for  $25  damages. 

Babbows,  Danfobth,  Vibqin  and  Symonds,  JJ.,  concurred^* 
LiBBEY,  J.,  did  not  sit,  having  been  of  counsel. 


Stevens  v.  King. 

(76  Me.  197.) 
Boundary — on  pond. 
A  boundary  ''  by  the  shore  '*  of  a  pond  conveys  to  low- water  mark.* 
A  CTION  for  flowage.     The  opinion  states  the  case. 

*  See  Warren  v.  Thoinaston  (75  Me.  329),  46  Am.  Rep.  397,  a?U€,  311. 
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/.  H.  PoUer,  for  plaintiff. 
Bean  and  Beam,  for  defendants. 

Walton,  J.  This  is  a  complaint  for  flowage,  and  the  first  ques- 
tion is  whether  the  plaintiff's  deed  bounds  him  on  Wilson  pond  at 
high  or  low-water  mark.  We  think  it  bounds  him  at  low-water 
mark. 

Lands  bounded  upon  rirers  above  the  ebb  and  flow  of  the  tide 
generally  extend  to  the  middle  of  the  stream.  But  lands  bounded 
on  fresh- water  lakes  and  ponds  extend  only  to  low- water  mark. 

Of  course  they  may  be  bounded  at  high-water  mark.  But  in  the 
absence  of  a  clearly  expressed  intention  to  the  contrary,  the  pre- 
sumption is  that  they  extend  to  low-water  mark.  Such  is  the 
settled  law  of  this  State. 

In  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dec.  501,  the  court  held 
that  lands  bounded  on  a  pond  extend  only  to  the  margin  of  the 
pond,  and  not  to  the  center  of  it.  But  the  question  was  not  raised 
or  considered  whether  the  boundary  would  be  at  high  or  low-water 
mark. 

But  in  W<H)d  v.  KeUey,  30  Me.  47,  this  question  was  considered, 
and  the  court  held  that  lands  bounded  on  a  fresh- water  pond  ex- 
tend to  low-water  mark. 

The  language  of  the  plaintiff's  deed,  after  describing  the  point 
4>f  beginning,  is  as  follows: 

*^  Thence  easterly  on  said  line  to  Wilson  pond;  thence  northerly 
.by  the  shore  of  said  pond  to  Hiram  Norris'  land." 

The  defendants  contend  that  when,  as  in  this  deed,  land  is 
bounded  by  the  shore  of  a  pond,  it  extends  only  to  high-water 
mark. 

The  answer  to  this  argument  is  that  such  is  not  the  necessary 
result.  The  shore  of  a  pond  being  the  space  between  high  and 
low  water,  necessarily  has  two  sides,  a  high-water  side  and  a  low- 
water  side;  and  land  bounded  by  the  shore  may  be  bounded  by  the 
high-water  side  or  the  low- water  side.  If  the  side  lines  of  a  parcel 
of  land,  starting  back  from  the  pond,  run  to  the  shore  and  there 
stop,  and  the  line  between  these  two  points  runs  along  the  shore, 
of  course  the  land  will  be  bounded  by  the  high-water  side  of  it. 
But  if  the  side  lines  are  described  as  running  to  the  pond,  the  re* 
suit  will  be  otherwise.     The  legal  force  and  effect  of  such  a  de- 
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scription  are  to  carry  the  land  to  the  pond  at  all  stages  of  the 
water,  which  is  equivalent  to  saying  that  it  extends  to  low- water 
mark;  and  if  the  line  between  these  two  points  is  ran  along  the 
shore,  it  must  be  along  the  low-water  side  of  it;  and  the  land  will 
be  bounded  at  low-water  mark* 

And  snch  is  the  effect  of  the  description  in  the  plaintiff's  deed. 

The  first  line  is  described  as  starting  at  a  point  back  from  Wilson 
pond  and  thence  running  to  the  pond.  The  terminus  of  the  line 
is  not  the  shore,  it  is  the  pond  itself;  and  the  legal  effect  is  to  carry 
the  line  to  the  low-water  side  of  the  shore;  and  as  the  next  course 
starts  from  that  point  and  rans  along  the  shore,  it  necessarily  runs 
along  the  low-water  side  of  it;  and  the  land  is  bounded  at  low-water 
mark. 

[Omitting  minor  points.] 

The  result  is  that  under  the  agreement  of  the  parties  stated  in 
the  report  a  nonsuit  must  be  entered. 

PlaifUiff  nansuU. 

PsiBBB,  0.  J.f  Dakfobth,  Libbbt  and  Embby,  JJ.,  concurred. 


Obookbb  y.  MgGbbgob. 

(n  Me.  Stt.) 
3Udenes  —  nttiianee  — JHffht  cf  Iwnu. 

In  en  action  for  a  personal  injury  by  the  fright  of  a  horee  l^  the  eeeape  of 
steam  from  the  defendant's  mill,  situated  on  the  edge  of  a  highway,  eri- 
dence  that  other  safe  horses  had  been  frightened  by  it  is  admissible.  (8m 
naU,p.  618.) 

ACTION  for  personal  injury  by  nuisance.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

John  Vamsy,  for  plaintiffs. 
Oharies  P.  Sietson,  for  defendant. 

Libbbt,  J.  This  action  comes  before  this  court  on  exceptions 
iuid  motion.  It  is  for  an  injury  to  the  female  plaintiff  alleged  to 
have  been  caused  by  the  fright  of  her  horse  by  steam  escaping 
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from  the  defendant's  mill^  situated  on  the  margin  of  the  public 
highway^  which  the  plaintiff  alleges  was  a  public  nuisance  to  the 
tn^el  oyer  the  way. 

The  exception  is  to  the  admission  of  evidence  produced  by  the 
plaintiff.  Witnesses  for  the  plaintiff  were  permitted  to  testify^  that 
when  travelling  by  the  mill  with  horses  well  broken  and  ordinarily 
safe,  their  horses  were  frightened  by  the  escaping  steam.  This 
evidence  was  limited  to  a  short  time  before  and  after  t^e  plaintiff's 
injury,  when  the  mill  was  in  the  same  condition  as  when  she  was 
injured;  and  was  admitted  for  the  sole  purpose  of  showing  the 
capacity  of  the  escaping  steam  to  frighten  ordinary  horses.  We 
think  it  was  properly  admitted. 

The  issue  was  whether  the  mill^  as  constructed  and  used  with 
the  steam  escaping  inte  the  way,  was  a  nuisance  te  the  public 
travel  Evidence  showing  that  it  naturally  frightened  ordinary 
horses  when  being  driven  by  it  was  competent  to  show  its  effect 
upon  the  public  travel,  its  character  and  its  capacity  te  do  mischief. 
Its  effect  on  horses  was  not  dependent  upon  the  acts  of  men  which 
may  be  the  result  of  incapacity  or  negligence,  but  was  caused  by 
action  of  the  inanimate  thing  upon  an  animal  acting  from  instinct. 
It  was  not  to  show  that  other  parties  were  injured  at  the  same 
place  by  the  same  cause,  and  is  therefore  distinguishable  from 
cases  against  towns  for  injury  from  defects  in  a  highway  in  which 
this  court  has  held  that  evidence  of  accidents  to  others  at  the  same 
place  is  inadmissible,  because  it  raised  too  many  collateral  issues. 
Here  the  only  issue  is  the  effect  of  the  sight  and  sound  of  the 
steam  upon  ordinary  horses,  as  tending  te  show  that  travel  over 
the  way  was  thereby  rendered  dangerous.  Hill  v.  P,  <t  R.  Rail- 
road Co.,  55  Me.  439;  Burbank  v.  Beihel  Steam  Mitt  Co.,  75  id. 
373;  s.  c,  46  Am.  Bep.  400.  We  think  the  competency  of  the  evi- 
dence rests  upon  the  same  principle  as  evidence  in  actions  against 
railroad  corporations  for  damage  by  fire,  alleged  te  have  been  set 
by  coals  or  sparks  from  a  passing  locomotive,  that  the  same  loco- 
motive, or  others  similarly  constructed  and  used,  have  emitted 
'  sparks  and  coals,  and  set  fire  at  other  plaoes  and  on  other  occasions. 
I  It  tends  te  show  the  capacity  of  the  inanimate  thing  te  do  the  mis- 
chief complained  of.  Grand  Trunk  R.  Go.  v.  Richardson,  91  IT. 
S.  454;   Whitney  v.  InhabitarUs  of  I^eominster,  136  Mass.  25. 

We  have  carefully  examined  the  evidence  reported  upon  which 
the  motion^to  set  aside  the  verdict  is  based;  and  while  we  think 


JUNE  TERM,  1884.  613 


Crocker  v.  McGregor. 


the  verdict  might  properly  have  been  for  the  defendant^  still  there 
is  safficient  in  favor  of  the  plain  tiff,  if  the  jury  believe  it^  to 
authorize  the  verdict  for  her.  We  cannot  say  that  the  verdict  is 
so  clearly  wrong  as  to  require  the  court  to  set  it  aside. 

Exceptions  and  motion  overruled. 
Pjetbbs^  G.  J.^  Walton,   Dakfobth  and  ViBGiiir,  JJ.,  con- 
curred. 

Note  bt  the  Refobter.— >In  connection  with  this  case  read  Leteit  r. 
SkktUm  Railroad,  60  N.  H.  187,  holding  that  on  the  question  whether  a  loco- 
motive engine  emitting  steam  and  standing  near  a  highway  crossing  is  an 
object  dangerous  to  the  public  travel,  as  likely  to  frighten  horses  of  ordinary 
gentleness,  evidence  of  other  horses  than  the  plaintiffs  being  frightened  by 
locomotives  and  cars  passing  near  the  same  crossing  is  not  admissible.  The 
court  said  :  "  Ehridence  that  other  horses  driven  by  other  persons  at  other 
times  had  been  frightened  by  the  same  or  a  similar  object,  or  by  a  sound  .pro- 
duced in  the  same  or  a  similar  manner,  was  admissible  to  show  that  the 
object  or  sound  was  dangerous  to  the  public  travel,  as  being  more  likely  than 
otherwise  to  produce  the  result  complained  of.  Darling  v.  Weatmoretand,  62 
N.  H.  401 ;  Gordon  v.  B.  it  M.  BaUroad,  58  id.  896.  The  case  does  not  show 
that  the  evidence  excepted  to  was  that  of  other  horses  being  f rijg^htened  by  the 
eecax>e  of  steam  from  a  locomotive,  but  by  locomotives  and  cars  passing  upon 
the  railroad  near  the  place  of  the  injury.  In  DarUng  v.  Westmoreland,  the 
plaintiff  was  permitted  to  show  that  other  horses  were  frightened  at  the  same 
pile  of  lumber  which  produced  the  particular  fright  occasioning  the  injury. 
In  Gordon  v.  BaOroadt  evidence  that  other  horses  were  frightened  by  the  same 
or  a  like  use  of  a  locomotive  as  that  which  caused  the  injury,  was  admitted ; 
and  in  BoweU  v.  BaHroad,  supra,  evidence  that  locomotives  scattered  sparks 
and  coals  was  decided  to  be  competent  and  relevant  on  the  question  whether 
the  particular  fire  was  set  by  sparks  or  coals  from  a  locomotive.  In  State  Tf 
M.  it  L.  Bailroad,  52  N.  H.  528,  neglect  of  the  engineer  to  give  the  warning 
whistle  on  approaching  a  highway  crossing  was  made  evidence  on  the  question 
of  the  particular  negligence  at  a  different  time,  alleged  as  the  cause  of  the 
injury  ;  and  in  Sail  v.  Brown,  58  N.  H.  98,  the  usage  of  railroad  agents  and 
servants  in  managing  cars  standing  on  or  near  a  crossing  was  admitted, 
to  show  the  probable  management  of  the  same  can  at  the  same  place  at 
the  time  in  question.  The  evidence  excepted  to  was  not  evidence  of  other 
horses  being  frightened  at  the  sound  of  escaping  steam,  nor  at  the  sight  of 
the  vapor  produced  by  it.  Evidence  of  fright  produced  in  horses  by  the 
sight  or  sound  of  a  locomotive  and  cars  passing  on  a  railroad,  could  not  be 
evidence  on  the  question  of  whether  or  not  the  plaintiff's  horse  at  another 
time  was  frightened  at  the  sound  of  steam  escaping  from  a  locomotive 
stationary  on  the  track.  Nor  could  the  defendant's  negligence  in  manag- 
ing a  locomotive  and  cars  running  on  the  railroad  at  or  near  the  crossing 
be  evidence  of  negligence  or  mismanagement  in  respect  to  steam  escaping 
from  a  locomotive  not  moving.     The  facta  shown  by  the  excepted  evidence 
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were  too  unlike  those  alleged  in  the  declaimUon  to  be  eyidence  of  negligence 
in  the  particalar  ceae." 

In  WkUneif  r.  Inhabitanti  of  Leomintter,  cited  in  the  prindpal  ease,  an  ac- 
tion for  injuries  caused  hj  a  defect  in  the  highway,  the  defense  was  want  of 
due  care  in  the  plaintiff  in  driving  at  too  great  speed,  on  which  there  was  con- 
flicting testimony.  Defendant  was  allowed  to  show  that  the  horse  had  trotted 
a  mile  in  three  minutes.  SM,  that  the  evidence  was  competent,  as  tending^ 
to  show  the  horse*s  capacity  for  speed,  and  the  reasonableness  of  the  defend- 
ant's theory  that  the  horse  had  pn  fact  been  driven  on  other  occasions  at  the 
rate  of  a  mile  in  three  minutes  :  especially  after  the  plaintiff  had  himself  ad- 
mitted the  fact  upon  cross-examination.  The  court  said :  '*  The  fact  to  be  de- 
termined was  undoubtedly  the  rate  of  speed  at  which  the  horse  was  driven  mt 
the  time  of  the  accident,  but  when  the  testimony  showed  a  very  high  rate  of 
speed,  as  bearing  upon  its  reasonableness  and  probability,  it  was  competent  to 
show  that  he  had  a  great  capacity  for  speed,  even  if  it  might  also  be  true  that  he 
was  not  then  driven  at  his  full  speed.  It  would  have  been  competent  tor  the 
plaintiff  to  have  shown  in  answer  to  defendant's  testimony  that  the  horse  was 
incapable  of  such  a  rate  as  fifteen  miles  an  hour,  and  that  he  could  not  be 
driven  or  urged  more  than  five  miles  an  hour.  The  evidence  offered  and  re- 
ceived here  was  of  the  same  description,  even  if  lees  conclusive.  Where  the 
evidence  is  conflicting  as  to  whether  an  accident  has  occurred  entirely  by  rea- 
son of  a  defect  in  the  way  for  which  the  defendant  is  responnble  or  by  the 
reason  of  the  fact  that  the  vicious  character  and  conduct  of  the  horse  which 
the  plaintiff  was  driving  has  contributed  thereto,  evidence  of  the  character 
and  habits  of  the  horse  is  admissible.  Although  the  accident  may  have  oc- 
curred even  if  the  horse  were  vicious  solely  by  the  defect  in  the  way,  yet  evi- 
dence  of  the  existence  of  a  vice  in  the  horse  legitimately  bears  upon  the 
inquiry  as  to  the  cause  of  the  accident  and  is  not  irrelevant.  Todd  v.  BouUff^ 
8  Allen,  51;  Maggi  v.  CtOU,  128  Mass.  585.  While  in  TuUU  v.  Lawrence,  119 
id.  276,  the  rejection  of  evidence  of  the  capacity  of  the  horse  for  speed 
which  the  plaintiff  was  driving,  when  offered  by  defendant  to  contradict  state- 
ments elicited  by  him  in  cross-examination,  and  not  appearing  to  have  had 
any  necessary  bearing  upon  the  rate  of  the  speed  the  horse  was  travelling  at 
the  time  of  the  accident,  was  held  not  to  furnish  just  ground  of  exception,  it 
was  so  for  the  reason  that  it  was  deemed  to  be  within  the  discretion  of  the  pre- 
siding judge  to  limit  the  inquiry  as  to  the  speed  which  the  horse  was  capable 
of  going.  It  by  no  means  follows  from  this  decision  that  had  the  evidence 
thus  offered  been  received  its  admission  would  have  furnished  ground  of  ex- 
ception. We  have  preferred  to  discuss  this  question  although  there  is  another 
reason  arising  from  the  position  of  the  case  which  is  quite  decisive  against 
the  excepting  party.  The  plaintiff  himself  had  testified  against  his  objection, 
but  without  exception  on  his  part  that  the  horse  oould  trot  a  mile  in  three 
minutes.  The  evidence  offered  by  defendant  was  only  confirmatory  of  this. 
If  it  was  otherwise  incompetent,  it  simply  tended  to  prove  a  fact  which  the 
plaintiff  himself  conceded  and  cannot  have  been  prejudicial  to  him.*' 

See  Parker  v.  Portland  Pub.  Co.,  69  Me.  178  ;  8.  c,  81  Am.  Rep.  962 ;  Hvd- 
eon  V.  Chicago,  etc.,  R,  C^.,  59  Iowa,  581 ;  8.  c,  44  Am.  Rep. 
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(76  He.  806.) 

BMenee — pedigree  —  deeiaraHom, 

To  pioTe  the  illegithnacjr  of  a  claimant  of  an  intestate  estate,  the  dedaiations 
of  the  intestate's  deceased  sister,  in  whose  family  the  claimant  was  bom  and 
brought  up  and  the  intestate  lived,  are  admissible,  when  made  ante  Mem 
motam.* 

A  PPEAL  from  jndge  of  Probate.    The  opinion  states  the  ease. 

Nathan  and  Henry  B,  Chaves  and  M.  P.  Frank,  for  plaintifF. 
Drummond  A  Drummond  and  Clarence  Haie^  for  defendant. 

Virgin,  J.  This  appeal  is  an  appeal  from  a  decree  of  the  jndge 
of  Probate,  wherein  he  ordered  a  distribution  of  an  intestate  estate, 
and  adjadged  against  the  claim  of  the  appellant  that  he  was 
not  the  nataral  son  of  the  intestate,  but  was  the  legitimate  son  of 
the  intestate's  sister. 

In  the  Supreme  Court  of  Probate  to  which  the  appeal  was  taken, 
the  same  question  was  submitted  to  a  jury  who  found  against  the 
appellant 

At  the  trial  of  the  issue  it  appeared  inter  alia  that  the  appellant 
was  born  in  Steubenyille,  Ohio,  and  was  brought  up  there  in  the 
family  of  the  intestate's  sister,  in  which  also  the  intestate  resided 
at  the  time  of  the  appellant's  birth  and  for  several  years  thereafter. 
The  appellant  tendered  the  '^  declaration  of  Mary  Northrop  (the 
intestate's  sister)  relative  to  the  birth  and  parentage  of  John  A. 
Northrop,"  the  appellant.  What  the  specific  declarations  were, 
the  bill  of  exception  fails  to  disclose.  It  is  sufficiently  general  to 
include  declarations  that  the  appellant  was  the  lawful  son  of  the 
declarant,  which  was  claimed  by  the  appellee.  The  admissibility 
of  such  a  declaration  could  not  be  successfully  challenged  under 
any  known  rule  of  evidence.  For  the  practice  in  such  cases  seems 
to  be  that  some  evidence  of  the  requisite  relationship  (though  the 
exact  degree  may  not  be  essential  perhaps,  Vowlee  v.  Young,  13 
Yes.  140)  dehors  the  declarations  must  be  shown  before  they  can 

•  See  Swink  v.  French  (11  I^ea,  78),  47  Am.  Rep.  277. 
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be  admitted.  Futtar  r.  Randdtt,  2  Moore  ft  P.  24;  PlatU  y.  Taylor, 
7  Hurl,  ft  Nor.  237;  0$e  r.  Ward,  7  K  ft  B.  514,  And  this  evi- 
dence  is  primarily  addressed  to  the  presiding  justice,  who,  before 
admitting  the  declarations,  must  be  satisfied  that  2k  prima  facie  case 
of  the  requisite  relationship  has  been  made  oat.  Jenkins  y.  Davis^ 
10  Q.  B.  313,  322;  Hitchimy.  Eardley,  L.  R.,  2  P.  ft  D.  248.  And 
the  facts  shown,  the  birth,  place  of  birth,  the  bringing  up  and  the 
name  of  the  appellant,  are  ample  prima  facie  evidence  of  relation- 
ship to  warrant  the  admission  of  the  declaration  mentioned.  4 
Gamp.  416;  Vidll  r.  Smith,  6  B.  I.  417.  Still  there  is  some  ap- 
parent discrepancy  in  the  practice.  Blackburn  y.  Crawford,  3 
Wall.  175;  Jewell  Y.Jewell,  1  How.  219,  231;  Alexander  y.  Ohmnber- 
lain,  1  Thomp.  ft  Cook,  600. 

But  the  appellant  could  not  be  aggrieyed  by  the  exclusion  of  a 
declaration  which  would  disprove  his  claim,  and  his  exception  for 
such  an  exclusion  could  not  therefore  be  sustained. 

Yet  considering  the  appellant's  claim  together  with  the  facts  and 
admissions  disclosed  in  the  bill  of  exceptions,  we  can  have  no  doubt 
that  the  declarations  tendered  and  excluded  had  a  direct  bearing 
upon  the  issue,  and  that  the  question  intended  to  be  raised  by  the 
parties,  is:  Whether,  in  determining  who  are  the  rightful  dis- 
tributees of  an  intestate  estate,  the  declarations  of  the  intestate's 
sister  (since  deceased),  in  whose  family  he  was  not  only  bom  and 
brought  up,  but  in  which  also  the  intestate  herself  lived  when  the 
appeUant  was  bom  and  for  several  years  thereafter,  are  admissible 
'  for  the  purpose  of  showing  that  he  was  the  natural  son  of  the  in- 
testate, who  had  not  then  been  married. 

All  of  the  authorities  seem  to  concur  in  holding  that  while  her 
declarations  would  be  competent  to  show  the  appellant  to  be  her 
own  illegitimate  son,  bom  before  her  marriage,  yet  under  a  rule 
founded,  as  Lord  Maksfibld  said,  'Mn  decency,  morality  and 
policy,"  her  declarations  would  not  be  allowed  to  prove  her  own  son 
illegitimate  if  born  in  wedlock.  OoodrigM  v.  Moss,  Gowp.  591;  1 
Greenl.  Ev.,  §§  253,  344;  Haddock  v.  B.  and  M.  Railroad,  3  Allen, 
300;  Abtngton  v.  Duxbury,  105  Mass.  287.  Gan  her  declarations 
be  admitted  to  show  the  illegitimacy  of  her  unmarried  sister's  son 
bom  and  brought  up  in  her  own  family  ?  This  involves  no  bastard- 
izing of  her  own  issue. 

Formerly  the  declarations  of  servants,  physicians  and  intimate 
friends  have  been  admitted  at  nisi  prius  in  the  English  courts. 
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But  in  Johnson  y.  Lawson,  2  Bing.  86,  the  court  unanimously  re- 
jected the  declarations  of  a  deceased  housekeeper.  Best,  G.  J., 
remarked  that  the  admission  of  evidence  in  such  cases  must  be  sub- 
ject to  some  limits;  limiting  declarants  to  relatives  connected  by 
blood  or  marriage  afforded  a  certain  and  intelligible  rule;  and  if 
that  were  passed^  an  almost  endless  inquiry  as  to  the  degree  of  in- 
timacy between  the  family  and  the  declarant  might  be  involved. 
Since  that  decision,  all  modern  authorities  exclude  declarations  com- 
ing from  neighbors,  intimate  acquaintances,  etc.,  of  the  family, as 
being  mere  hearsay  evidence.  VawUs  v.  Young^  13  Yes.  147; 
Wiitehche  v.  Bakery  id.  514;  Jackson  v.  Browner^  18  Johns.  37, 
39.  It  has  therefore  become  a  universally  recognized  exception  to 
the  general  rule  excluding  hearsay,  based  on  various  sound  consider- 
ations, that  as  to  certain  facts  of  family  history,  usually  denominated 
pedigree,  comprising  inter  alia,  birth,  death  and  marriage,  together 
with  their  respective  dates,  and  in  a  qualified  sense,  legitimacy  and 
illegitimacy,  declarations  are  admissible  :^(1)  When  it  appears  by 
evidence  dehors  the  declarations  that  the  declarant  was  lawfully 
related  by  blood  or  marriage  to  the  person  or  family  whose  history 
the  facts  concern.  (2)  That  the  declarant  was  dead  when  the  dec- 
larations were  tendered  :  and  (3)  That  they  were  made  ante  litetn 
motanu  1  Oreenl.  Ev.,  §§  103  et  eeq.  and  notes ;  1  Whart  Ev.,  §§  201 
et  seq.  and  notes ;  1  Taylor  Ev.,  §§  571  et  eeq.  and  notes ;  Best  Ev. 
(Am.  ed.),  §  498  and  notes. 

Lord  Chancellor  Eldok  said  such  declarations  '^  are  admissible 
upon  the  principle  that  they  are  the  natural  effusions  of  a  party  who 
speaks  upon  an  occasion  when  his  mind  stands  in  an  even  position 
without  any  temptation  to  exceed  or  fall  short  of  the  truth,  *  * 
that  they  must  be  from  persons  having  such  connection  with  the 
party  to  whom  they  relate,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are  speaking  the  truth 
and  cannot  be  mistaken." 

Lord  Chancellor  Ebskike  declared  that  the  ^'  law  resorts  to  hearsay 
evidence  of  relations  upon  the  principle  of  interest  in  the  person  . 
from  whom  the  descent  is  to  be  made  out."  Vowles  v.  Young,  supra. 
This  view  was  adopted  by  Prof.  Oreenleaf.  1  Oreenl.  Ev.,  §  103. 
And  Mr.  Taylor  sums  up  the  authorities  by  declanng  such  declara- 
tions admissible  coming  from  such  sources,  as  relatives  '^  may  be 
supposed  to  have  the  greatest  interest  in  seeking  the  best  oppor- 
tunities for  obtaming,  and  the  least  reason  for  falsifying  informa- 
VoL.  XLIX  — 78 


618  ilAINE, 

Noithrop  v.  Hale. 


tion  on  the  subject"  1  Taylor  Ev.,  §  571.  Do  not  the  qaali- 
fications  of  Mrs.  Northrop  oome  fully  up  to  these  requisitions  ? 

In  Ooodrighi  y.  M6s$,  Cowp.  571,  thedeclarationsof  parents  were 
held  admissiblei  after  their  decease,  to  prore  that  their  son  was 
bom  before  their  nuuriage  and  was  therefore  iUegitimate ;  and  this 
case  is  not  questioned  on  this  point  in  Berkley  Peerage  case,  4 
Gamp.  401. 

In  Vowles  y.  Young,  supra,  a  new  trial  was  granted  because  the 
declarations  of  a  husband  that  his  wife  was  illegitimate  were  re- 
jected. 

In  Haddock  y.  B.  and  Me.  Railroad,  supra,  a  mother's  declarationB 
were  admitted  to  proye  the  illegitimacy  of  her  daughter  by  showing 
that  the  mother  was  neyer  married. 

So  where  the  question  was  whether  the  plaintiff's  mother  was 
the  legitimate  child  of  the  ancestor,  whose  land  was  in  dispute  and 
the  record  showed  the  latter's  marriage  at  a  certain  date,  the  an- 
cestor's declaration  —  that  '' unless  he  made  a  will,  Louisa  (plaint- 
iff's mother)  could  get  nothing,"  was  held  competent  to  go  to  the 
jury  on  the  question  of  her  illegitimacy.  Viall  y.  Smith,  6  R.  L 
417.     See  also  Barnum  y.  Barnum,  4%  M d.  251,  304. 

It  would  seem  therefore  that  the  declarations  of  the  intestate 
would  be  admissible  to  show  that  the  appellant  was  her  iUegitimate 
son ;  and  if  the  mother's  declarations  would  be,  why  would  not  be 
those  of  the  mother's  sister,  in  whose  family  the  child  was  bom  and 
brought  up,  and  in  which  the  mother  liyed  at  the  time  and  for 
years  after. 

It  is  urged  that  there  are  some  English  authorities  which  some- 
what tend  otherwise. 

In  Bamford  y.  Barton,  2  Moody  &  Byan,  28,  where  one  EL  died 
seised  of  land,  leaying  none  but  illegitimate  children,  to  whom  he 
willed  for  life  his  property  with  remainder  to  his  own  lawful  heirs, 
who  brought  ejectment  claiming  the  deyisees  for  life  to  be  dead  ; 
and  to  proye  it,  offered  the  declarations  of  one  of  them,  who  had 
since  died,  to  proye  the  decease  of  the  other,  Pattebsok,  J.,  at 
nisi  prius,  held  the  declarations  inadmissible  on  the  ground  that 
the  declarant  was  not,  in  point  of  law,  a  member  of  the  family  of 
his  reputed  father."  We  also  entertain  the  same  opinion,  and  for 
the  same  reason. 

In  Crisptn  y.  Doglioni,  2  Swab.  &  Tris.  44,  decided  in  the  Probate 
Court  in  England  in  1868,  the  plaintiff  claimed  to  be  the  natural  son 
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of  the  intestate.  To  prove  it,  he  tendered  the  declarations  of  a  de- 
ceased brother  of  the  intestate.  Sir  G.  Cbeswell^  after  remarking 
there  was  no  case  in  point,  held  the  declarations  inadmissible,  say- 
ing :  ''  The  admissibility  of  hearsay  eyidence  is  exceptional,  and 
onght  not  to  be  carried  farther  than  the  decisions  in  the  books, 
for  it  is  a  departure  from  the  first  rale  of  evidence.  I  can  well  un- 
derstand that  when  a  matter  is  likely  to  be  discussed  and  well  known 
in  a  family,  a  memlier  of  the  family  may  be  allowed  to  give  evi- 
dence of  it ;  but  in  this  case  the  plaintiff,  according  to  his  own 
account,  is  filiua  nuUiuSy  by  our  law.  The  question  is  whether  a 
declaration  of  one  brother  may  be  admitted  as  to  another  brother 
having  had  intercourse  with  a  woman,  and  having  had  a  child  by 
her;  I  think  it  ought  to  be  excluded."  We  cannot  perceive  any 
objection  to  this  ruling.  No  one  can  pretend  that  it  comes  within 
the  exception  admitting  hearsay,  for  the  putative  father  has  no 
relationship  with  his  bastard  son,  and  hence  the  case  is  not  appli- 
cable to  the  case  at  bar.  Moreover,  the  case  is  especially  sound  in 
England,  and  it  might  there  be  considered  as  applicable  to  a  case 
having  the  same  facts  as  in  the  case  at  bar.  For  by  the  common 
law,  in  order  to  ''render  odious  iUicit  commerce  between  the  sexes 
and  to  stamp  disgrace  on  the  fruits  of  it,  notwithstanding  the 
punishment  usually  fell  upon  the  innocent,  it  was  thought  wise  to 
prohibit  the  offspring  from  tracing  their  birth  to  a  source  which  is 
deemed  criminal  by  law."  CooUy  v.  Dewey ,  4  Pick.  95.  Hence 
bastards  were  said  by  the  common  law  to  be  the  ''children  of 
nobody,"  and  could  not  transmit  by  descent  except  to  their  own 
offspring.  1  Bl.  Com.  459;  2  Kent  Com.  (l2th  ed.)  212-3;  Hughes 
V.  Decker,  38  Me.  153,  160.  And  such  was  the  law  in  this  State 
until  1838,  when  the  legislature,  as  have  the  legislatures  of  several 
other  States,  ameliorated  the  rights  of  illegitimate  children.  "  This 
relaxation  in  the  laws  in  so  many  States,"  says  Chancellor  Kent,  "  of 
the  severity  of  the  common  law,  rests  upon  the  principle  that  the  rela- 
tion of  parent  and  child,  which  exists  in  this  unhappy  case,  in  all 
its  native  and  binding  force,  ought  to  produce  the  ordinary  conse- 
quence of  consanguinity."  2  Kent  Com.  (12th  ed.)214.  By  the 
statutes  of  this  State,  "  an  illegitimate  child  is  the  heir  of  his 
mother,"  and  "  his  estate  descends  to  his  mother  when  he  dies 
intestate  without  issue."    Rev.  Stat.,  chap.  75,  §§  3  and  4. 

We  are  of  the  opinion  therefore  that  inasmuch  as  the  relation- 
ship of  sister  existed  between  the  intestate  and  the  declarant,  and 
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by  force  of  the  statate,  that  of  mother  and  son  between  the  intes- 
tate and  the  appellant,  the  declarations  came  literally  within  the 
exception  and  are  consequently  admissible;  and  that  the  jury 
should  be  allowed  to  pass  upon  their  weight,  if  they  find  they  were 
ever  made,  in  connection  with  the  other  testimony  in  the  case. 

Exceptions  sustained. 
PvTBBS,  G.  J.,  Waltok,  Danfobth,  Symovds  and  Emeby,  J  J., 
concurred. 


State  y.  Kelly. 

(TBlfe.Sn.) 
OHminal  law — mwd&r  — Jurisdiction  —  United  SUUssfart. 

Where  a  mortal  wound  ia  unlawfollj  inflicted  in  a  fort  of  the  United  Statea, 
and  the  victim  dies  out  of  the  fort,  the  State  courts  have  no  juriadiction, 
although  the  State  statute  should  profess  to  give  jurisdiction. 

TNDIOTMBNT  for  murder. 

Henry  B.  Cleaves,  attorney-general,  and  Frank  J.  Baker,  county 
attorney,  for  State. 

Washington  GUlbert,  for  respondent. 

Asa  Bird  Oardiner,  judge  advocate  U.  S.  A«,  and  Wilbur  F^ 
Luni,  IT*  S.  attorney  for  the  district  of  Maine,  for  United  States. 

Waltok,  J.  The  question  is  whether  the  .courts  of  this  State 
hare  jurisdiction  of  the  crimes  of  murder  or  manslaughter  com- 
mitted within  Fort  Popham  near  the  mouth  of  the  Kennebec  rirer. 

We  think  they  have  not.  Fort  Popham  is  a  United  States  fort. 
It  is  erected  on  land  purchased  for  a  fort;  and  the  purchase  was 
made  by  consent  of  the  legislature  of  this  State.  The  Constitution 
of  the  United  States  declares  that  Congress  shall  have  power  to 
exercise  exclusiye  legislation  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  State  in  which  the  same  shall  be,  tor 
the  erection  of  forts,  magazines,  arsenals,  dock-yards  and  other 
need^  buildings;  and  in  the  exercise  of  this  power.  Congress  has 
enacted  what  the  punishments  for  murder  and  manslaughter  shall 
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be  when  committed  within  any  fort,  arsenal,  dock-yard,  magazine 
or  other. place  under  the  jurisdiction  of  the  United  States,  and 
conferred  authority  upon  the  Federal  courts  to  try  the  persons 
charged  with  these  offenses.  The  conclusion  is  therefore  inevitable 
that  the  courts  of  this  State  do  not  have  jurisdiction  of  the  crimes 
of  murder  or  manslaughter  committed  in  a  United  States  fort.  In 
fact  we  do  not  know  that  this  proposition  is  denied  by  any  one. 

But  it  is  said  that  although  a  mortal  wound  'may  be  inflicted 
within  a  fort,  still  if  the  person  wounded  dies  elsewhere,  the  crime 
must  not  be  regarded  as  having  been  committed  in  the  fort  but  at 
the  place  where  the  person  dies;  and  that  ia  such  a  case  the  courts  of 
the  latter  place  have  jurisdiction.  It  is  undoubtedly  true  that  the 
courts  of  the  latter  place  do  sometimes  have  jurisdiction.  But  we 
are  satisfied  that  when  this  is  so  it  is  not  because  the  crime  is  to  be 
regarded  as  having  been  committed  there,  but  because  some  rule 
of  law,  statutory  or  otherwise,  expressly  confers  such  jurisdiction. 
The  modem  and  more  rational  view  is  that  the  crime  is  committed 
where  the  unlawful  act  is  done,  and  that  the  siibsequent  death, 
while  it  may  be  sufficient  to  confer  jurisdiction,  cannot  change  the 
locality  of  the  crime. 

And  this  brings  us  to  the  only  question  in  relation  to  which 
there  can  be  any  doubt  in  this  case;  and  that  is  whether  our  statute 
which  declares  that  if  a  mortal  wound  is  inflicted  or  poison  admin- 
istered on  the  high  seas  or  without  the  State,  whereby  death  en- 
sues within  the  State,  such  offense  may  be  tried  in  the  county 
where  the  death  ensues.     Bev.  Stat.,  chap.  131,  §  3. 

Perhaps  it  is  a  sufficient  answer  to  say  that  this  statute  was  not 
intended  to  apply  to  the  United  States  forts  which  are  within  our 
State;  that  by  its  terms  it  applies  only  to  the  high  seas  and 
other  places  without  the  State;  that  the  purchase  of  land  by 
the  United  States  for  a  fort,  while  it  confers  upon  Con- 
gress the  exclusive  power  to  legislate  for  it,  does  not  take 
the  land  out .  6t  the  State.  It  is  still  within  our  territorial 
limits.  But  we  do  not  rest  our  decision  upon  this  ground. 
Another,  and  as  it  seems  to  us  a  conclusive  answer,is  that  the  power 
of  Congress  to  legislate  for  the  territory  on  which  a  United  States 
fort  is  erected  is  declared  by  the  Federal  Constitution  to  be  exclusive. 
Consequently  there  can  be  no  concurrent  jurisdiction.  And  any 
statute  of  the  State,  which  should  attempt  to  exercise  such  a  juris- 
diction, must  necessarily  be  unconstitutional  and  void.     Congress 
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has  provided  for  the  punishment  of  crimes  committed  within  the 
forts  of  the  United  States.  It  has  expressly  provided  for  the  pon- 
ishment  of  murder  and  manslaughter.  Bev.  Stat.  U.  8.,  §§  5339, 
5341,  5343.  And  conferred  exdusiye  jurisdiction  upon  the  Federal 
courts.  Rey.  Stat,§  629,cl.  20.  How  then  can  a  State  court  take  juris- 
diction? Clearly  it  cannot,  unless  when  a  mortal  blow  or  a  wound 
is  inflicted  in  a  fort  and  the  person  struck  or  wounded  dies  out  of 
the  fort  the  crime  is  regarded  as  committed  where  the  person  dies; 
and  this,  as  already  stated,  is  a  doctrine  which  we  cannot  sustain. 
It  is  condemned  by  the  weight  of  modem  authority,  English  as 
well  as  American,  and  is  opposed  to  reason. 

The  authorities  bearing  on  the  question  will  be  found  in  1  Bish. 
Grim.  Law,  §§  69,  154;  Bish.  Crim.  Proc. ,  chap.  4;  GommanweaUh 
y.  MacLoon,  101  Mass.  1,  and  in  171  S,  y.  Ouiteau,  1  Mackey,  498; 
8.  c,  47  Am.  Bep.  247. 

The  plea  in  abatemmU  is  eustained,  and  the  prisoner  surrendered 
to  the  United  States  authorities. 

Pbibbs,  G.  J.,  Dahtfobth,  Viboin  and  Libbbt,  JJ.,  concurred. 
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NegUgenee  —  eoniribuiorif — prenimpHon. 

One  in  the  full  possession  of  his  f aoalties,  who  ondertakes  to  eross  a  nUioad 
track  when  a  train  of  cars  is  abont  passing,  and  is  struck  bj  it»  is  prima 
faeie  guMtj  of  negligence.*    {See  note,  p,  6S8.) 

CONVIOTION  of  negligent  killing  of  a  person.    The  optnion 
states  the  point. 

/.  Hutehings  and  F.  H.  Appleton,  county  attorney,  for  State. 

Wilson  dl  Woodward,  for  defendant 

Waltoh*,  J.  This  is  an  indictment  against  the  Maine  Oentrai 
Bailroad  Company  for  negligently  causing  the  death  of  a  person. 
It  appears  that  December  26,  1882,  at  about  half-past  six  o'clock 

*  Ckmira,  Penn.  R.  Co.  ▼.  Wtber  (76  Penn.  St.  167),  18  Am.  Bep.  407.     See 
also  Oaesidig  ▼.  ^9i^^(ld  B.  L  447)»  84  Am.  Rep.  680,  and  note. 
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iu  the  eyening.  Dr.  Pickard,  of  Garmel,  in  an  attempt  to  cross  the 
railroad  with  a  horse  and  sleigh,  was  struck  by  a  passing  train  and 
instantly  killed.  A  trial  has  been  had  and  a  verdict  of  guilty  re- 
turned against  the  railroad.  The  question  is  whether  the  evidence 
justified  this  verdict.     We  think  it  did  not. 

It  is  settled  law  in  this  State^  that  in  prosecutions  of  this  kind, 
whether  in  form  civil  or  criminal,  the  burden  is  upon  the  party 
prosecuting  to  show  that  the  person  injured  or  killed  did  not  by 
his  own  want  of  ordinary  care  contribute  to  produce  the  accident. 
OUason  v.  Bremen,  50  Me.  222  ;  State  v.  Ghrand  Trunk  Railway, 
58  id.  176;  8.  c,  4  Am.  Bep.  258. 

In  the  case  first  cited  it  was  held  that  the  law  is  clear  and  un- 
questioned that  the  plaintiff  must  satisfy  the  jury,  as  an  aflSrmative 
fact,  to  be  established  by  him,  as  a  necessary  part  of  his  case,  that 
at  the  time  of  the  accident  he  was  in  the  exercise  of  due  care. 
And  in  the  second  case  cited  it  was  held,  after  a  full  and  careful 
examination  of  the  question,  that  in  the  trial  of  indictments  against 
railroads  to  recover  the  forfeiture  created  by  our  statute  for  negli- 
gently causing  the  death  of  a  person,  ''  the  same  rules  of  evidence 
and  the  same  principles  of  law  should  be  applied,  as  in  like  ciutes 
when  redress  is  sought  by  a  civil  action  for  damages.'' 

We  must  therefore  regard  it  as  settled  law  in  this  State  that  in 
this  class  of  cases,  whether  in  form  civil  or  criminal,  the  burden  of 
proof  is  upon  the  party  prosecuting  to  show  due  care  on  the  part  of 
the  person  injured  or  killed,  at  the  time  of  the  accident ;  or  in 
other  words,  that  his  want  of  due  care  did  not  contribute  to  pro- 
duce the  injury  complained  of. 

In  this  case,  there  is  not  only  a  total  want  of  such  evidence,  but 
the  proof,  as  far  as  it  goes,  tends  strongly  to  establish  the  contrary. 
No  one  witnessed  the  accident  except  the  engineer  and  fireman  on 
the  train.  The  engineer's  account  of  the  transaction  is  th^t  as  he 
approached  the  crossing,  and  when  the  engine  was  not  over  fifteen 
feet  from  it,  the  horse  came  right  up  into  the  head-light,  and  the 
'  pilot  of  the  engine  took  right  under  the  sleigh,  and  threw  the  de- 
ceased right  up  on  to  the  head-board;  that  he  stopped  the  train  as 
soon  as  he  could,  and  went  forward  and  found  the  man  dead  upon 
the  front  of  the  engine.  The  fireman  says  he  saw  nothing  till  they 
went  on  to  the  crossing;  that  he  then  got  a  glimpse  of  a  horse  and 
saw  a  man  come  up  on  to  the  pilot.  These  are  the  only  accounts  we 
j;et  of  the  transaction.     How  it  happened  that  the  deceased  drove 
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on  to  this  crossing  directly  in  front  of  an  approaching  train  is  left 
to  conjecture  alone. 

'  It  is  claimed  that  no  bell  was  rung  or  whistle  sounded ;  and  that 
in  consequence  of  this  failure  the  deceased  was  not  apprised  of 
the  approach  of  the  train.  The  evidence  seems  to  us  to  prepon- 
derate most  oyerwhelmingly  in  favor  of  the  fact  that  the  bell  was 
rung  and  the  whistle  sounded.  But  suppose  they  were  not,  still  it 
seems  to  us  impossible  to  believe  that  the  deceased  undertook  to 
cross  the  track  in  ignorance  of  the  approach  of  the  train.  He  was 
a  man  of  mature  years,  and  in  the  full  possession  of  his  faculties. 
His  sight  and  hearing  were  good.  He  lived  in  the  immediate 
neighborhood  of  this  crossing,  and  must  have  been  acquainted  with 
the  time  and  speed  of  the  trains.  The  evening  was  still,  and  the 
ground  frozen,  and  the  rumbling  of  the  train  could  be  heard  at  a 
great  distance.  The  head-light  was  on,  and  the  cars  all  lighted, 
and  the  deceased's  view  of  an  approaching  train  for  a  considerable 
portion  of  the  way  as  he  drove  from  his  house  to  the  crossing  unob- 
structed. If  under  the  circumstances  the  deceased  undertook  to 
cross  the  track  in  ignorance  of  the  approach  of  the  train,  the  infer- 
ence is  irresistible  that  he  did  not  exercise  that  degree  of  vigilance 
which  the  law  requires.  He  could  not  have  used  his  eyes  nor  his 
ears  as  the  law  i-equired  him  to  use  them.  The  fact  must  not  be 
overlooked  that  the  train  was  very  near,  as  otherwise  he  would  not 
have  been  struck  by  it.  One  in  the  full  possession  of  his  faculties, 
who  undertakes  to  cross  a  railroad  track  at  the  very  moment  a  train 
of  cars  is  passing,  or  when  a  train  is  so  near  that  he  is  not  only 
liable  to  be,  but  is  in  fact,  struck  by  it,  is  prima  Jade  guilty  of 
negligence;  and  in  the  absence  of  a  satisfactory  excuse,  his  negli- 
gence must  be  regarded  as  established.  The  excuse  offered  in  this 
case  is  not  satisfactory.  The  evidence  so  overwhelmingly  preponder- 
ates in  favor  of  the  fact  that  the  bell  was  rung  and  the  whistle 
sounded  that  we  cannot  regard  the  alleged  negligence  of  the  rail- 
road company  in  these  particulars  as  proved.  But  if  we  concede 
that  this  was  a  question  of  fact  for  the  jury,  and  that  the  court  has' 
no  right  to  interfere  with  their  finding,  still  the  inference  is  irresisti- 
ble that  the  deceased  did  not  exercise  that  degree  of  vigilance 
which  the  law  requires,  or  he  would  have  known  of  the  approach  of 
the  train  without  these  signals.  And  if  not  ignorant  of  its  approach 
(which  we  believe  to  be  the  fact)  then  the  relation  of  cause  and 
effect  between  the  alleged  negligence  and  the  accident  is  wanting; 
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and  the  verdict  must  be  regarded  as  wrong  upon  that  ground.  It 
is  not  enough  to  establish  negligence  and  an  accident.  It  must 
also  be  shotirn  that  the  negligence  was  the  cause  of  the  accident. 
An  omission  to  ring  the  bell  or  sound  the  whistle  could  not  have 
been  the  cause  of  the  accident  if  the  deceased  had  notice  of  the  ap- 
proach of  the  train  by  other  means.  Our  belief  is  that  the  deceased 
did  have  such  notice;  that  he  could  not  have  been  so  unobservant 
as  to  neither  see  nor  hear  the  approach  of  that  train  ;  and  conse- 
quently that  the  alleged  negligence  in  omitting  to  ring  the  bell  or 
sound  the  whistle  could  not  have  been  the  cause  of  the  accident. 
But  if  he  did  not  have  such  notice;  if  he  drove  on  to  that  crossing  in 
total  ignorance  of  the  approach  of  a  train;  then  the  conclusion  seems 
to  us  inevitable  that  he  must  have  been  exceedingly  negligent  in  the 
use  of  his  eyes  and  his  ears.  So  that  whichever  view  we  take,  the 
verdict  is  clearly  wrong.  In  the  one  case  the  want  of  the  relation 
of  cause  and  effect  invalidates  it;  in  the  other,  contributory  negli- 
gence. 

Similar  views  are  expressed  and  similar  conclusions  sustained, 
even  in  those  States  in  which  it  is  held  that  the  burden  of  proof  to 
show  contributory  negligence  is  on  the  defendant.  A  fortiori  they 
ought  to  prevail,  where  as  in  this  State  the  burden  of  proof  is  not 
upon  the  defendant  to  show  contributory  negligence,  but  upon  the 
party  prosecuting  to  show  the  absence  of  it. 

In  Railroad  v.  Heilman,  49  Penn.  St.  60,  the  court  held  that 
the  omission  of  a  traveller  when  approaching  a  railroad  crossing  to 
look  and  listen  for  approaching  trains  is  negligence  per  se ;  not 
merely  evidence  of  negligence,  but  negligence  itself,  and  should  be 
so  declared  by  the  court,  and  not  submitted  to  the  jury;  that 
while  it  is  true  that  what  constitutes  negligence  is  generally  a  ques- 
tion of  fact  for  the  jury,  it  is  not  always  so;  that  when  the  law 
fixes  the  standard  of  duty  an  entire  omission  to  perform  it  is  not 
merely  evidence  of  negligence  to  be  submitted  to  a  jury,  it  is  negli- 
gence itself,  and  should  be  so  declared  by  the  court;  that  even  on 
a  common  road,  travellers  must  look  out  for  the  approach  of  other 
vehicles  passing;  that  this  is  more  necessary  at  railroad  crossings, 
because  movements  upon  a  railroad  are  more  rapid,  and  because  the 
consequences  of  a  collision  are  likely  to  be  more  disastrous;  that 
precaution,  looking  out  for  danger,  is  a  duty  imposed  by  law,  and 
that  to  rush  heedlessly  on  to  a  crossing  over  which  the  law  allows 
engines  of  fearful  power  to  be  propelled,  without  looking  and 
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listening  for  a  coming  train,  is  not  merely  an  imperfect  perform- 
ance of  duty,  it  is  an  entire  failure  of  performance. 

And  in  Bailroad  y.  BboU,  78  Penn.  St.  504 ;  8.  c,  13  Am.  Bep. 
753,  Mr.  Justice  Shabswood,  in  deliyering  the  opinion  of  the 
court,  says  that  there  never  was  a  more  important  principle  settled 
than  that  which  declares  that  the  omission  to  look  and  listen  for 
the  approach  of  trains  before  attempting  to  cross  a  railroad  track 
is  not  merely  evidence  of  n^ligence  to  be  submitted  to  a  jury,  but 
negligence  per  m,  and  to  be  so  declared  by  the  court;  that  it  is  not 
so  important  to  the  railroad  companies  as  to  the  travelling  public; 
that  the  omission  of  this  duty  often  results  in  collisions  by  which 
the  lives  of  hundreds  of  passengers  are  lost;  and  that  travellers 
should  be  taught  that  the  performance  of  this  duly  is  due,  not  only 
to  themselves,  but  to  others  also. 

In  Railroad  v.  Crawford,  24  Ohio  St.  631;  8.  c,  15  Am.  Bep. 
633,  the  law  upon  this  subject  seems  to  us  to  be  stated  accurately. 
It  is  there  said  that  unquestionably  ordinary  prudence  requires  a 
person  in  the  full  enjoyment  of  his  faculties,  before  attempting  to 
pass  over  a  known  railroad  crossing,  to  use  his  faculties  of  hearing 
and  seeing  for  the  purpose  of  discovering  and  avoiding  danger  from 
an  approaching  train ;  and  that  the  omission  to  do  so,  without 
a  reasonable  excuse  therefor,  is  negligence,  and  will  defeat  an 
action  to  recover  for  an  injury  to  which  such  n^ligence  con- 
tributed. 

In  Daeeomb  v.  Bailroad^  27  Barb.  221,  it  is  said  in  a  case  veiy 
similar  to  the  one  we  are  now  considering,  that  when  negligence  is 
the  issue,  it  must  be  a  case  of  unmixed  negligence;  that  this  rule  is 
important,  salutary  in  its  effects,  and  should  be  maintained  in  its 
purity;  that  the  careless  are  thereby  taught  that  if  they  sustain  an 
injury  to  which  their  own  negligence  has  contributed  the  law  will 
afford  them  no  redress. 

In  Wilcox  V.  Bailroad,  39  N.  Y.  358  (a  case  in  every  essential 
particular  like  the  one  now  under  consideration),  the  court  held 
that  when  one  is  killed  in  attempting  to  cross  a  railroad  track  within 
the  limits  of  a  public  highway,  and  at  a  public  crossing,  if  it  appear 
that  the  deceased  would  have  seen  the  approaching  csirs,  in  season 
to  have  avoided  them,  had  he  first  looked  before  attempting  to 
cross,  it  is  to  be  presumed  that  he  did  not  look;  and  that  by  omit- 
ting so  plain  and  imperative  a  duty,  he  will  be  deemed  to  have  been 
guilty  of  negligence,  w)iich  precludes  a  recovery;  that  in  crossing 
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a  railroad  track  ordinary  sense,  pradence  and  capacity  require  a 
traveller  to  use  his  ears  and  eyes  so  far  as  he  has  an  opportunity  to 
do  so,  and  a  failure  to  do  so  is  negligence  sufftcient  to  preclude  a 
recovery  for  any  injury  he  may  receive,  in  case  of  accident;  and 
that  the  negligence  of  the  company  in  not  ringing  the  bell  or 
sounding  the  whistle  is  no  excuse  for  the  traveller's  neglect. 
After  citing  many  authorities,  Mr.  Justice  Milleb  said:  The  effect 
df  the  cases  cited  is  to  sustain  the  principle,  that  where  the  negli- 
gence of  the  party  injured  or  killed  contributes  to  produce  the 
result,  he  cannot  recover;  and  that  the  omission  of  the  company  to 
ring  the  bell  or  sound  the  whistle  near  the  crossing  of  a  highway 
does  not  relieve  the  person  who  is  about  to  pass  over  the  highway 
from  the  obligation  of  employing  his  sense  of  hearing  and  seeing, 
to  ascertain  whether  a  train  is  approaching. 

In  Railroad  Company  v.  Houston,  95  TJ.  S.  697,  it  was  held  that 
the  omission  of  the  engineer  in  charge  of  a  railroad  train  to  sound  its 
whistle  or  ring  its  bell  does  not  relieve  a  traveller  from  the  necessity 
of  ascertaining  by  other  means  whether  or  not  a  train  is  approach- 
ing; that  negligence  of  the  employees  of  the  company  is  no  excuse 
for  negligence  of  the  traveller;  that  the  traveller  upon  the  highway 
is  bound  to  listen  and  to  look,  before  attempting  to  cross  a  railroad 
track,  in  order  to  avoid  an  approaching  train,  and  not  to  go  care- 
lessly into  a  place  of  possible  danger;  that  if  he  omits  to  look  and 
listen,  and  walks  thoughtlessly  upon  the  track,  or  if  looking  and 
listening,  he  ascertains  that  a  train  is  approaching,  and  instead  of 
waiting  for  it  to  pass,  undertakes  to  cross  the  track,  and  in  either 
case  receives  an  injury,  he  so  far  contributes  to  it  as  to  deprive  him 
of  all  remedy  against  the  railroad  company;  that  if  one  chooses  to 
take  risks,  he  must  suffer  the  consequences;  that  they  cannot  be 
visited  upon  the  railroad  company;  that  in  such  cases  it  would  not 
be  error  to  instruct  the  jury  peremptorily  to  return  a  verdict  for 
the  defendants. 

The  cases  in  which  similar  views  are  expressed  are  very  numerous. 
But  the  soundness  of  the  views  expressed  in  the  cases  already  cited 
is  so  self-evident,  that  we  deem  it  unnecessary  to  cite  other  cases  to 
support  them.  It  will  be  seen  that  it  is  not  important  to  deter- 
mine whether  Doctor  Pickard's  negligence  consisted  in  not  ascer- 
taining that  a  train  was  approaching,  or  in  knowingly  attempting 
to  cross  in  front  of  it,  Tn  either  case,  it  defeats  a  recovety.  And 
in  the  latter  case,  for  the  further  reason  that  it  destroys  the  rela- 
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tion  of  cause  and  effect  between  the  alleged  negligence  of  the  de- 
fendants and  the  accident 

[Minor  consideration  omitted.] 

Motion  sustained  and  verdict  set  aside. 

Peters,  C.  J.,  Danforth, Virgin  and  Libbby,  JJ.,  concurred. 

Note  by  the  Reporter. —  See  e<nUra,  Penn.  JR.  Co,  v.  Weber,  76  Penn.  St. 
157 ;  8.  c,  18  Am.  Rep.  407.  See  also  Casridy  v.  AngeU,  12  R.  I.  447 ;  b.  c, 
84  Am.  Rep.  690. 

In  Philadelphia,  etc.,  R  Co.  v.  Stebbing,  62  Md.  504,  the  ooort  said:  "  In  all 
these  cases  where  negligence  is  the  ground  of  the  action,  and  the  plaintiff  waa 
not  a  passenger  of  the  defendant  at  the  time  of  the  injury  received,  the  onus 
of  proof  is  upon  the  plaintiff  to  trace  the  cause  of  his  injury  directly  to  the 
fault  or  neglect  of  the  defendant,  and  to  do  this  he  must  show  the  circum- 
stances under  which  the  injury  was  received.  And  if  from  the  circumstances 
thus  shown  it  appears  that  the  fault  was  mutual  and  concurrent,  and  the 
plaintiff  is  justly  liable  to  have  fairly  imputed  to  him  direct  contributory  neg- 
ligence in  the  production  of  the  accident,  he  shows  himself  to  be  disentitled 
to  recover.  Freeh  v.  P.  W.  and  B.  B.  Co,,  89  Md.  574 ;  Cooley  on  Torts,  678. 
The  principle  laid  down  by  an  eminent  English  judge,  and  which  was  ap- 
proved by  the  Court  in  Exchequer  Chamber,  and  by  the  House  of  Lords, 
Daniel  v.  Metropolitan  Ry  Co.,  L.  R.,  8  C.  B.  591  ;  Id.,  6  H.  L.  45,  is 
clearly  a  correct  one,  and  that  is,  that  it  is  not  enough  for  the  plaintiff  to  show 
that  he  has  been  injured  by  an  accident  upon  the  defendant's  road,  and 
thence  to  argue  that  the  defendant  is  liable  even  prima  fade.  It  is  necessary 
for  the  plaintiff  to  establish  by  evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable  probability  that  the  accident  re- 
sulted from  the  want  of  some  precaution  which  the  defendant  might  and 
ought  to  have  resorted  to ;  and  further  that  the  plamtiff  should  also  show 
with  reasonable  certainty  what  particular  precautions  should  have  been  taken 
to  avoid  the  accident.  Here,  according  to  the  contention  of  the  plaintiff, 
the  accident  resulted  from  the  unauthorized  rate  of  speed  with  which  the 
train  was  run  through  the  town,  and  the  neglect  to  give  signals  of  the  ap- 
proach of  the  train.  These  facts  are  material,  and  in  regard  to  which,  as  we 
have  seen,  the  evidence  is  conflicting,  making  a  question  appropriate  for  the 
jury." 

"If  the  defendant's  train  was  in  fact  run  through  the  town  at  a  greater 
rate  of  speed  than  that  allowed  by  the  ordinance,  it  may  be  conceded  that 
such  running  was  of  itself  negligence,  and  a  violation  of  the  ordinance,  for 
which  the  engineer  would  incur  liability  for  the  penalty  prescribed.  But, 
while  that  may  be  so,  it  would  be  quite  immaterial  to  the  case  of  the  plaintiff, 
unless  it  be  shown  that  the  injury  complained  of  was  occasioned  by  such  un- 
authorized speed  of  the  train,  without  any  direct  contributory  negligence  on 
the  part  of  the  plaintiff  himself.  If  he  knew  of  the  near  approach  of  the 
train  in  time  to  get  out  of  the  way  of  danger  and  failed  to  do  so,  he  could 
have  no  right  of  action,  though  the  train  was  run  at  a  rate  of  speed  greater 
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than  that  allowed  by  the  ordinance.  In  such  case,  the  fact  that  the  train  was 
run  at  an  unauthorized  rate  of  speed  would  in  no  waj  relieve  him  of  the  eon- 
sequences  of  his  own  negligence,  and  afford  him  a  right  of  action  against  the 
defendant." 

*'  It  is  certainly  true,  the  motive  to  self-preservation  is  a  principle  of  our 
common  nature,  and  it  is  but  rational  to  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  parties  act  under  its  promptings  in  view  of  impending 
danger.  But  in  such  cases  as  the  present,  there  is  a  counter  presumption, 
when  the  proof  does  not  show  to  the  contrary,  and  that  is,  that  every  person 
charged  with  a  duty  involving  the  safety  of  himself  or  others,  will  perform 
that  duty;  so  that  in  fact  it  is  not  often  the  case  that  these  mere  presumptions 
afford  much  assistance  in  arriving  at  correct  or  just  conclusions.  They  ought 
not  to  be  indulged  to  the  exclusion  of  direct  evidence  to  the  contrary ;  and  it 
is  only  where  there  is  no  reliable  proof  to  the  contrary,  or  there  is  rational 
doubt  upon  the  evidence  as  to  the  acts  or  conduct  of  the  parties,  that  such 
presumptions  can  properly  be  invoked.  The  jury  ought  not  to  be  instructed 
in  such  terms  as  would  justify  them  in  acting  upon  the  mere  presumption  of 
the  absence  of  fault  in  either  party,  in  disregard  of  the  proof  in  the  case, 
where  there  are  facts  and  circumstances  to  be  considered  by  them.'* 

"  It  will  not  do  to  instruct  them  that  it  is  competent  to  them,  in  connection 
with  the  facts  and  circumstances  of  the  case,  irrespective  of  the  nature  and 
force  of  such  facts  and  circumstances,  to  infer  the  absence  of  fault  on  the  part 
of  either  plaintiff  or  defendant,  from  the  known  general  disposition  of  men 
to  avoid  danger.  Such  an  instruction  in  many  cases  would  be  exceedingly 
pi<i|i^>ftHing ;  and  we  think  it  was  error  to  give  it  in  this  case  in  the  foim  in 
which  it  was  given." 


State  y.  Babbowb. 

en  Me.  401.) 

Where  by  statute  an  indicted  person  may  testify  on  his  own  behalf  on  Ike 
trial  of  the  indictment,  one  of  two  jointly  indicted  may  testify  against  bis 
co-defendant  on  his  separate  trial,  although  the  indictment  against  himselff 
is  still  pending  and  he  has  pleaded  not  guilty. 

/^ONYICTION  of  murder.    The  opinion  states  the  case. 

Henry  B.    Cleaves,  attomey-generaly  and  Frank  M.  Higginip 
county  attorney,  for  State. 

Ira  T.  Drewy  Win.  Bmertf,  and  John  B.  Donovan,  for  defendant 
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Peters,  C.  J.  Mary  E.  Barrows  and  Oscar  E.  Blaney  were 
jointly  indicted  for  murder.  She  was  separately  tried.  Blaney, 
without  any  farther  disposition  of  the  indictment  as  to  him  than 
his  plea  of  not  guilty,  was  called  as  a  witness  against  her.  The 
bill  of  exceptions  presents  the  question  whether  if  two  are  indicted 
jointly  and  one  pleads  not  guilty,  his  testimony,  if  he  consents  to 
be  a  witness,  is  admissible  for  the  State  on  the  separate  trial  of  the 
other  defendant. 

In  this  State  it  is  a  question  to  be  decided  upon  the  principles 
of  the  common  law  as  amended  or  modified  by  statutory  provis- 
ions. 

As  a  question  simply  at  common  law,  although  there  is  a  contra- 
diction in  the  cases,  the  preponderance  of  authority  seems  to  favor 
the  admission  of  a  co-defendant,  not  on  trial,  as  a  witness  if  called 
by  the  prosecution.  There  is  very  much  less  authority  allowing 
him  to  be  sworn  as  a  witness  for  the  defense.  Whether  the  dis- 
tinction be  a  sensible  one  or  not  it  has  prevailed  extensively. 
There  are  reaUy  but  a  few  adjudged  cases  upon  the  point  whether 
such  testimony  is  admissible  for  the  State,  for  the  reason  probably 
t^at  a  prosecuting  attorney  can  avoid  the  question  by  omitting  to 
indict  one  party,  or  by  obtaining  separate  indictments.  The  de- 
fendant having  no  such  election,  the  cases  affecting  the  testimbhy 
in  his  behalf  are  more  numerous. 

Most  of  the  authors  on  evidence  evidently  adopt  the  view  that 
the  testimony  is  admissible  when  offered  by  the  State.  Although 
but  little  authority  is  adduced  to.  support:  their  statements,  and 
the  doctrine  is  not  very  clearly  or  positively  stated  in  some  instances, 
still  such  a  general  concurrence  of  favorable  expression  has  much 
weight  upoDc  tiie  question.  It  goes  far  t6  show  the^^co^mon  opin- 
ion and  practice.  Hawk.  P.  C,  book  2,  chap.  46,  §  90;  1  Hale  P^-C^ 
s66;'^  Stark.  Ev.  11;  Roscoe  Grim.  Ev.  (9th  ed.)  130, 140;  2  Buss, 
primes,  957.  Mr.  Wharton  says,  ^^  An  accomplice  is  a  competent 
witness  for  the  prosecution,  although  his  expectation  of  pardon 
depends  upon  the  defendant's  conviction,  and  although  he  is  a  co- 
defendant,  provided  in  the  latter  case  his  trial  is  severed  from  that 
of  the  defendant  against  whom  he  is  offered."  Whart.  Cr.  Ev. 
(9th  ed,),  §439.  Mr.  Greenleaf  states  the  same  rule.  ^  He  says, 
'^  The  usual  course  is  to  leave  out  of  the  indictment  those  who  are* 
to  be  called  as  witnesses;  but  it  makes  no  difference  as  to  the  ad- 
mii^ibility  of  an  accomplice,  whetHer  he  is  indicted  or  not,  if  he 
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has  not  been  pnt  on  his  trial  at  the  same  time  with  his  companions 
in  guilt"    1  Greenl.  Ev.,  §  379. 

The  counsel  for  the  defendant  places  especial  reliance  on  Mr. 
Bishop  as  an  opposing  authority.  That  learned  commentator  evi- 
dently attaches  more  weight  to  that  side  of  the  question  than  other 
writers  do.  1  Bish.  Cr.  Proc.  (3d  ed.),  §§  1020, 1166.  But  Mr. 
Bishop  states  that  all  the  cases  are  not  in  accord  with  his  text,  and 
also  says  in  a  note  to  the  section  cited  supra,  that  the  late  English 
doctrine  seems  to  differ  from  the  rule  recognized  by  him.  We  find 
it  to  be  so.  Late  English  oases  are  quite  emphatic  to  that  effect. 
Q^ieen  v.  Thompson,  L.  K,  1  G.  0.  378 ;  Queen  v.  Winsor,  L.  R., 

I  Q.  B.  390;  Queen  v.  Payne,  L.  R.,  1  0.  0.  349;  Queen  v.  DeeJey, 

II  Oox.  0.  C.  607.  The  defendant's  counsel  however  in  their  able 
and  exhaustive  brief  contend  that  the  late  English  cases  are  based 
upon  acts  of  Parliament  in  amendment  of  the  common  law.  It 
cannot  be  so,  for  Ohief  Justice  Gookburk  in  Queen  v.  Payne,  supra, 
declares  the  rule  to  be  according  to  the  law  '^  as  it  has  existed  from 
the  earliest  times/'  and  other  judges  gave  their  opinion  that  the 
new  enactments  were  not  intended  to  apply  to  criminal  cases.  See 
cases,  supra.  The  question  before  us  does  not  appear  in  any  reported 
case  in  this  State.  8iai$  v,  Jones,  51  Me.  125,  approaching  the  quesr 
tion  nearer  than  any  other  case,  merely  decides  that  when  two  are  in- 
dicted and  one  pleads  guilty,  his  testimony  is  admissible  for  th6 
other  defendant.  Kent,  J.,  says  in  the  opinion:  ''It  seems  to  be 
settled  that  he  cannot  be  thus  called  whilst  the  charge  ih  the  in- 
dictment, is  pending  and  undisposed  of  against  him  ;  and  this 
whether  he  is  jbo  be  tried  separately  or  jointly."  That  is; 
the  defendant  be  called,  by  the  co-defendant  Th6  latter 
remarks  aro  a  .correct  statentent  of  the  law  of  New  York,  and  New 
Xork  eases  are  cited  in.  support  qf  it.  See  17  Alb.  L.  J.  421.  In 
1876  however  the  privilege  of  calling  a  co-defendant  to  testify, 
before  that  time  possessed  by  the  prosecution  only,  was  extended 
by  alegislative  enactment  to  all  parties.  18  Alb^  L.  J.  160.  The 
csat:otI4ndsiay  v.  People,.  63  N.  Y.  143,  relied,  upon  by  the  defend- 
ant's counsel,  upon  a  correct  understanding  of  it  does  not  contra- 
dict preyions  decisions  in  that  State. 

1  The  argument  agtiinst  the  admission  of  such  evidence  does  hot 
strike  US  with  much  force.  It  is  almost  universally  admitted  that 
an^adcnn^pKce-  separately  indicted  m&y^be  ci  witness  for.  tlic  State, 
aiid  aoydistfiiotibn.arising  .between  trials  on  a  joint  indictiticnt  ami 
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trials  on  separate  indictments  is  not  readily  appreciated.  The 
crime  is  supposed  to  be  jointly  committed  in  either  case.  If  there 
are  separate  indictments,  the  fact  of  joint  criminality  is  not  with- 
held from  the  jury.  It  is  not  improper  to  aver  it  by  way  of  recital 
or  description.  The  interest  and  motives  of  the  witness  must  be 
the  same  whether  he  is  to  be  afterward  tried  under  the  same  or 
another  indictment.  As  said  by  Bbaslby,  J. ,  in  a  convincing  argu- 
ment of  the  question  in  State y.  BrieUy  3  Vroom,  414:  "The  only 
reason  for  the  rejection  of  such  a  witness  is,  that  his  own  accusa- 
tion of  crime  is  written  on  the  same  piece  of  paper  with  the  charge 
against  the  culprit  whose  trial  is  in  progress." 

The  reason  at  first  given  for  not  allowing  a  party  to  testify  was 
his  interest.  The  old  common  law  shuddered  at  the  idea  of  any 
person  testifying  who  had  the  least  interest.  But  that  reason  failed 
sometimes.  In  many  civil  cases  a  party  had  no  interest.  Then  it 
was  decided  that  public  policy  or  expediency  prevented  the  recep- 
tion of  the  testimony.  A  party  to  the  record  was  not  permitted  to 
testify,  whether  interested  or  not.  If  only  a  nominal  plaintiff,  he 
could  not  testify  either  for  the  plaintiff  or  defendant.  Kennedy  v. 
Nilesp  14  Me.  54.  Without  much  reasoning  upon  the  subject,  the 
law  pronounced  against  it.  The  rule  was  generaL  But  as  strin- 
gent as  the  rule  was,  it  did  not  apply  to  indictments  to  its  full  ex- 
tent. The  parallel  between  civil  and  criminal  cases  was  not  kept 
tip.  If  a  man  was  indicted  and  pleaded  guilty,  he  could  testify  for 
Ills  co-defendant.  State  v.  Jones,  supra.  If  however  he  was  sued 
for  the  same  cause,  and  became  defaulted,  he  could  not  testify  for 
his  co-defendant.  Gilmore  v.  Bcwden^  12  Me.  412.  Courts  seemed 
inclined  not  to  regard  a  co-defendant  in  a  criminal  case  as  a  party, 
lanless  "  a  party  to  the  issue  on  trial.''  That  distinction  is  taken 
in  the  English  cases  before  cited*  To  be  incompetent  to  testify, 
the  defendants  must  be  in  charge  of  the  same  jury.  Mr.  Starlde 
struck  the  same  key,  who  declared  that  "  an  indictment  against 
several  is  several  as  to  each."  It  is  plainly  seen  that  there  is  much 
authority  and  reason  for  regarding  an  indictment  of  two  or  more 
persons  as  in  effect  a  joint  and  several  indictment ;  joint  when  the 
accused  are  tried  jointly;  and  several  when  tried  separately. 

But  as  before  intimated,  we  are  not  to  look  upon  the  question 
before  us  as  exclusively  one  at  common  law.  Our  statutory  enact- 
ments bear  upon  it.  They  have  weakened  if  not  abroga^ted  the 
.argument  of  public  policy.     It  was,  no  doubt,  the  design  of  the 
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legislatare  that  the  objection  to  the  competency  of  parties  as  wit- 
nessee  shoold  be  remoyed  in  both  civil  and  criminal  cases.  In  civil 
cases  the  door  is  opened  wide.  In  criminal  cases  the  provision  is 
this  :  ''In  all  criminal  trials,  the  accused  shall,  at  his  own  re- 
quest, bat  not  otherwise,  be  a  comj^etent  witness  *  *  *  The 
husband  or  wife  of  the  accused  is  a  competent  witness."  Ber.  Stat., 
chap.  134,  §  19,  While  this  enactment  does  not  cover  the  present 
question  with  literal  exactness,  it  approaches  it,  affects  and  in- 
fluences it,  and  requires  us  to  examine  the  matter  in  the  light  of 
the  legislative  policy  declared  by  it  If  both  defendants  were  on 
trial  at  the.  same  time  either  could  testify.  Com,  v.  Brawn,  130 
Mass.  279.  If  the  argument  for  the  defendant  is  sound,  then  the 
common-law  rule  has  become  reversed.  Defendants  can  testify 
against  each  other  when  tried  together,  and  cannot  so  testify  when 
tried  apart.    We  do  not  assent  to  such  a  proposition. 

The  admission  of  the  evidence  did  no  injustice.  It  bore  less 
heavily  upon  the  defendant  than  it  would  have  if  the  witness  had 
not  been  hinself  indicted.  As  Lord  Hale  says,  the  indictment 
against  him  ''doth  much  weaken  and  disparage  his  testimony.'' 
It  would  present  a  singular  inconsistency  in  criminal  procedure,  if 
«ven  one's  wife  may  be  compelled  to  testify  agamst  him,  and  a  co- 
defendant,  on  trial,  may  be  called  from  the  dock  to  the  witness 
4tand,  but  a  companion  in  guilt,  included  in  tiie  same  indictment, 
not  on  trial,  be  excluded  therefrom. 

Exceptions  were  taken  to  some  portions  of  the  charge  of  the 
judge  to  the  jury.  No  argument  has  been  submitted  in  their  sup- 
port They  are  clearly  untenable,  and  require  of  us  only  a  passing 
word. 

Exceptions  ovorruUd. 

Waltoit,  Yibgik,  Libbbt,  Bmbbt  and  Haskbll,  JJ.,  con- 
•curred. 

YoL.  ZUX  —  80 
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(7«  Me.  688.) 
iMikseper  —  r^^taal  to  reee^oe  guett. 

An  innkeeper  is  not  justified  in  refusing  to  reoeiTe  a  member  of  a  militia  oom- 
pany  as  a  guest,  merely  because  other  militiamen,  received  as  guests  on  tike 
same  occasion,  bad  misconducted  in  the  inn. 

ACTION  for  refasing  to  receive  a  guest  at  an  inn.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Josiah  Crosby^  for  plaintiff. 

Humphry  and  AppMon,  for  defendant, 

Emebt,  J.  1.  Was  the  offered  testimony  as  to  the  conduct  of 
third  parties  in  the  defendant's  inn  just  before  the  entry  of  the 
plaintiffs,  and  as  to  the  effect  of  such  coiiduot  on  the  defendant's 
inind,  admissible?  An  innkeeper's  right  to  exclude  from  his  inn 
all  disorderly  persons;  all  persons  who  come  with  an  intent  to  niake 
ah  assaulty  or  to  insult  him  or  his  customers ;  and'  the  right  to  ex- 
clude such  without  waiting  until  the  assault  was  made^  or  the 
affray  begun,  or  the  insult  perpetrated,  may  be  ad!mitted.  Marh^^ 
ham  y.  Browny  8  N.  H.  523.  The  defendant  further  claims  how- 
ever that  when  he  has  reasonable  cause  to  believe  such  conduct  is 
iittended,  he  may  exclude  though  no  such  inteiit'  tnay  haye^  iir 
fact,  existed.  No  authority  is  6ited  for  this  last  proposttToii,  nor  i^ 
its  applicability  clearly  manifest.  These  actions  are  not  for  aii'  ex* 
elusion  from  the  inn.  The  exceptions  do  not  show  any  attempt  to 
exclude  the  plaintiffs  from  the  housed '  They  #einei  admit^'^,  and 
allowed  to  remain  in  the  house  without  objection. ,  .The  qnty  ac^ 
complained  of  was  the  refusal  to  furnish  <unnerr^^^  "^* 

If  however  the  proposition  be  correct  and  applicable,  the  offered 
testimony  would  not  be  admissible  unless  it  logically  tended  to 
prove  a  reasonable  cause  for  such  belief.  The  bill  of  exceptions 
states,  that  some  eighty  or  a  hundred  men,  members  of  two  militia 
companies,  and  clad  in  the  uniform  of  the  Maine  militia,  arrived  in 
town  on  the  day  named;  that  '^  more  or  less  "  of  them  (how  many 
is  not  stated)  went  to  the  defendant's  inn,  and  there  behaved  in  a 
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diaorderly  and  ingulting  maimer.  These  plaintiffs^  though  mem- 
bers of  the  militia  companies^  were  not  of  this  disorderly  party, 
nor  with  them.  It  is  not  claimed  that  the  plaintiffs  were  other- 
wise than  sober,  orderly  and  respectable.  The  only  connection  shown 
between  them  and  the  disorderly  ones  was  their  membership  of  the 
same  militia  companies.  It  is  not  even  shown  they  were  of  the  same 
company.  The  only  similarity  in  appearance  was  in  the  uniform. 
Such  membership  was  honorable,  and  there  was  not  in  that  any 
reasonable  cause  to  believe  the  plaintiffs  intended  insult.  The  uni- 
form was  honorable  and  the  rightful  wearing  it  by  the  plaintiffs 
was  no  reasonable  cause  for  apprehension  of  insult.  We  do  not 
know  how  many  of  the  organization  had  misbehaved.  We  have  no 
right  to  assume  the  number  was  large.  We  ought  rather  to  assume 
the  number  was  small.  It  would  be  illogical  and  unjust  to  say, 
there  was  reasonable  cause  to  believe  that  every  member  of  those 
companies  meditated  misconduct  because  a  smidi  number  of  them 
had  already  misconducted.  Yet  if  there  was  reasonable  cause  to 
fear  insult  from  the  plaintiffs,  there  was  equal  cause  to  fear  it 
from  evety  member. 

The  defendant's  claim  that  he  could  not  distinguish  between  the 
plaintiffs  and  the  others  cannot  be  admitted  against  the  plaintiffs' 
right  to  entertainment.  The  plaintiffs  were  not  with  the  others. 
Their  rights  cannot  be  abridged  by  the  similarity  in  appearance  to 
other  persons  not  present.  It  was  the  defendant's  duty  to  dis- 
criminate. 

We  think  the  offered  testimony,  taken  in  connection  with  the 
facts  shown  by  the  exceptions,  fall  short  of  a  logical  tendency 
to  prove  a  reasonable  cause  for  the  defendant's  alleged  apprehen- 
sions. 

[Minor  consideration  omitted.] 

Exceptions  overruled. 

Petebs,  C.  J.,  Danfobth,  Virgin  and  Foster,  JJ.,  concurred; 
Haskbll,  J.,  concurred  in  the  result  for  the  following  reasons: 

Haskell,  J.  The  plaintiffs  applied  for  dinner  at  the  defend- 
ant's inn  and  were  refused  it  For  damages  suffered  thereby  this 
action  is  brought.  Soldiers  in  uniform  came  to  the  defendant's 
inn,  and  behaved  in  a  disorderly  manner,  and  threatened  to  turn 
him  and  his  house  into  the  street. 

Defendant  offered  to  prove  that  the  plaintiffs  were  refused  enter- 
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tainment,  becaase  they  wore  the  same  uniform,  indicatiiig  that  thej 
belonged  to  the  same  band,  and  claimed  that  he  oonld  not  discrim- 
inate between  them  and  the  disorderly  soldiers.  The  evidence  was 
excluded. 

The  defendant  was  not  required  by  law  to  furnish  entertainment 
for  intoxicated  or  disorderly  persons.  If  he  had  reason  to  suppose 
that  the  plain tifEs  belonged  to  the  same  band  of  disorderly  soldiers, 
who  had  threatened  to  despoil  his  house,  and  that  they  were  eyil 
disposed  toward  him,  or  had  conspired  with  the  disorderly  soldiers 
to  harm  his  house,  or  guests,  or  if  they  were  intoxicated,  or  dis- 
orderly persons,  then  he  would  have  been  justified  in  refusing  them 
entertainment,  and  the  question  should  have  been  submitted  to  the 
jury;  but  the  evidence  excluded  falls  short  of  what  would  be  a  justi- 
fication in  the  premises,  and  for  that  reason  was  properly  excluded. 

[Minor  consideration  omitted*] 
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(n  N.  0.  60.) 

Afwoff — wtUratA  MioMn  in&wtamM  eompam/y  and  agent  —  terminaiion. 

A  life  insanmoe  oompanj  contracted  to  paj  its  agent  certain  oonuniaaiona  for 
piocnrlng  insurance  and  for  renewals,  without  sp^dfjring  anj  term  of  dura- 
tion. The  company  went  oat  of  business  and  assigned  the  policies  so  pro- 
cured to  another  oompanj.  Held,  that  this  terminated  the  agent's  right  to 
commissions  on  renewals. 

ACTION  to  recoYer  commissions  detained*    The  head-note  states 
the  case.     The  plaintiff  had  judgment  below. 

WaU&r  Clark  and  J.  L.  Bridgers^  Jr.y  for  plamtiff. 
0¥trgt  Howardy  for  defendant. 

SMiTHy  C.  J.  The  only  question  presented  is  in  reference  to  the 
construction  of  the  contract  of  agency^  and  the  rights  of  defend- 
ant thereunder. 

The  entire  structure  of  the  agreement  for  the  creation  of  the 
agency^  while  silent  as  to  its  duration,  evidently  contemplates  a 
continued  connection  between  the  service  to  be  rendered  and  the 
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compensation  provided  therefor,  terminable  at  the  election  of 
either  party.  It  may  becpnib  aid  end  to)  by  the  principal  Stoiy 
Agency,  §  463;  by  the  renunciation  of  the  agent,  §  478;  by  opera- 
tion of  law  where  an  incapacity  in  either  party  to  mainhun  the 
relation  is  brought  about,  §  4Cfl.  '^  ' 

The  exception  to  the  rule  is  where  the  agency  is  associated  with 
an  interest,  and  then  it  is  not  revoked  nor  revocable  by  the  princi- 
pal to  the! !  detriment  of -the  agent!  Wliat  such!  an  agency  18,18 
thus  explained  by  Chief  Justice  MABSHALLinthe  opinion  in  Sunt 
T.  Rausmanier,  8  Wheat.  174,  cited  in  brief  of  pbuntifTs  counsel: 
*^  We  hold  it  to  be  clear,''  say  the  court,  **  that  the  interest  which 
can  protect  a  power,  after  the  death  of  a  person  who  creates  it, 
must  be  an  interest  in  the  thing  itself.  In  other  words  the  power 
must  be  engrafted  oi^  an  ^state  in  th^  thing..  7|be  words  themselves 
seem  to  import  this"  meaning.  A  power  coupled  with  an  interest 
is  a  power  which  accompanies  or  is  connected  with  an  interest 
The  power  and  the  interest  are  united  in  the  same  person.  But  if 
we  are  to  understand  by  the  word  'interest'  an  interest  in  that 
which  is  to  be  produced  by  the  exercise  of  the  power,  then  they 
arie  never  united!.'^  -     .*         -  ,i 

Tested  by  the  rule  thus  laid  down  it  is  manifest  that  when  the 
authority  to  insure  ceases,  the  capacity  of  the  agent  ends  also,  and 
the  relation  of  the  parties  terminates. 

*  Accepting  this,  the  defendant  claims  compensation  in  damages 
for  the  withdrawal  of  the  power  to  continue  to  act  in  the  renewals, 
and  measures  his  loss  by  the  sum  he  would  have  received  as  com- 
missions had  he  been  permitted  to  act  in  two  renewals  made  since 
the  transfer. 

■  This  contention  involves  the  assumption  that  the  contract  confers 
an  absolute  and  permanent  right  to  proceed  with  renewals  when 
the  original  insurance  was  effected  through  the  efforts  and  instru- 
mentality of  the  defendant  when  he  can  no  longer  act  as  agent  in 
making  the  renewals. 

Such  is  not  the  fair  interpretation  of  the  terms  of  the  contract 
which  allows  the  specified  commissions  as  compensation  for  services 
to  the  company  in  the  renewals,  and  necessarily  oeases  when  the 
services  cease. 

The  right  to  compensation  is  associated  with  a  continuance  of 
services,  and  the  compensation  is  the  l^greed  measure  of  their  value. 
When  the  policy  first  issues,  the  per  centum  specified  becomes  due. 
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And  on  each  renewal  the  reduced  per  oentiun  ia  allowed.  Yerf 
tnanifeetly  the  scope  of  the  agreement  conferring  the  authority  ii 
to  provide  the  meaaure  of  remuneration  for  what  the  agent  may  do 
while  he  remains  such  and  no  further.  He  was  not  to  be  paid  for 
renewals  afterward  made  unless  participated  in  by  him  while  in 
possession  of  authority  to  renew.  Although  renewals  are  the  con- 
sequence of  the  original  contract  of  insurance,  and  in  this  particu- 
lar beneficial  to  the  compuiy,  yet  the  full  compensation  given  and 
accepted  for  this  service  is  the  twenty-five  per  centum  on  the  sum 
received,  provided  in  th0  contract  which  creates  the  agency  and 
regulates  its  terms.  This  is  in  our  opinion  a  fair  and  reasonable 
interpretation  of  the  instrument,  and  the  result  is  adverse  to  the 
<x>unter-claim. 

It  must  be  declared  there  is  no  error  in  the  ruling  and  the  judg- 
ment must  be  affirmed. 

AffirmstL 

No  error* 


Wood  v.  Sugg. 

(UK.  a  91.) 
ion — of  remainder* 
Plutitioii  oannot  be  had  of  an  estate  in  remainder. 

PABTITION.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

FaireMh  A  Allen  and  George  Jf.  Lindsay,  for  plaintiflfs, 

B.  F.  Murray  and  W,  C.  Munroe,  for  defendant. 

AsHB,  J.  [Omitting  other  points.]  The  defendant  Sugg,  by 
means  of  the  several  conveyances  set  forth  in  the  record,  became 
the  owner  of  her  life  estate,  and  by  purchasing  the  interest  of  two 
of  the  four  heirs  of  Jonathan  Wood,  he  became,  by  the  merger  of 
a  moiety  of  the  life  estate  of  his  two  undivided  shares  of  the  re- 
mainder, the  owner  in  fee  simple  of  an  undivided  half  of  the  land, 
and  the  owner  of  an  estate  for  the  Hfe  of  Emily  J.  Wood  in  the 
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other  moiety  owned  by  the  plaintifis.  In  other  words,  the  defendant 
IB  the  owner  of  one  moiety  in  fee  simple,  and  the  plaintiffs  are 
the  owners  of  a  moiety  of  the  remainder. 

At  the  common  law,  parceners  only  were  compellable  to  make 
partition  by  a  writ  of  partition,  bnt  the  benefit  of  that  writ  was  ex- 
tended to  joint  tenants  and  tenants  in  common  by  the  statnte  of  31 
and  32  Henry  VIII.  By  the  former  statnte,  none  bat  tenants  of 
the  freehold  who  had  estates  of  inheritance  conld  have  partition, 
and  only  against  tenants  of  the  freehold*  By  the  latter,  tenants 
for  life  or  years  might  have  partition,  bnt  not  to  affect  the  reyer- 
sioner  or  remainderman.  The  essential  proyisions  of  these  statutes 
are  still  in  force  in  this  State,  with  only  a.  modification  of  the  rem- 
edy. In  1787  an  act  was  passed  by  the  general  assembly  which  gave 
to.  tenants  in  common  of  real  estate  the  petition  for  partition,  in 
place  of  the  ancient  writ  of  partition.  Act  1787>  chap.  274,  §  1 
(brought  forward  in  the  Beyised  Statutes  and  Beyised  Code).  The 
construction  put  upon  this  statute  is,  that  it  applied  only  to  such 
co-tenants  as  had  seisin  where  the  estate  was  freehold,  but  had  no 
application  to  reversioners  or  remaindermen.  Maxwell  y.  Maxwell, 
8  Ired.  Eq.  25  ;  Hassell  y.  Mizell,  6  id.  392.  And  in  so  holding 
this  court  has  followed  the  English  decisions  in  construing  the 
statute  of  Henry  VIII.  Our  act  of  1787  has  made  no  change  in 
the  principles  of  law  applicable  to  partition,  but  has  only  changed 
the  remedy. 

Mr.  Freeman,  in  his  work  on  Go-tenancy,  says  :  It  is  a  general 
rule  prevailing  in  England  without  exception,  and  also  throughout 
a  majority  of  the  TJhited  States,  that  no  person  has  the  right  to 
demand  any  court  to  enforce  a  compulsory  partition,  unless  he  has 
an  estate  in  possession ;  one  by  virtue  of  which  he  is  entitled  to 
enjoy  the  present  rents  or  the  possession  of  the  property  as  one  of 
the  co-tenants  thereof.  §  446.  The  same  doctrine  is  announced 
and  maintained  in  1  Washb.  Beal  Property,  chap.  13,  g  7,  sub-div.  7. 

In  New  York  it  has  been  held  that  proceedings  in  partition  can 
be  instituted  only  by  a  party  who  has  an  estate  entitling  him  to 
immediate  possession.  BrownellY.  Brownelly  19  Wend.  367.  See 
also  J/t'«ar,  Ex  parte,  90  N.  C.  625. 

In  New  Hampshire  it  is  held  :  ''To  maintain  a  proceeding  for 
partition  the  applicant  must  show  a  present  right  of  possession." 
36  N.  H.  327.  And  again,  that ''  one  who  is  interested  with  others 
in  a  remainder  or  reversion,  after  an  estate  of  freehold,  cannot  main-* 
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tain  a  petition  for  partition  of  the  lands  in  which  he  is  so  interested." 
8  N.  H.  93. 

We  might  multiply  authorities,  but  we  deem  those  cited  are 
sufficient  to  show  that  the  principle  is  well  established,  that  co- 
tenants  in  remainder  or  reyersion  have  no  right  to  enforce  a  com- 
pulsory partition  of  land  in  which  they  have  such  estate. 

We  are  of  opinion  there  is  no  error  in  the  judgment  of  the  Su- 
preme Court 

Affirmdd* 

No  error. 


Baitt  v.  Obakfill. 
(n  N.  o.  aa) 

OonttUuHanai  Um — regulation  of  marriage  —  retroepeetiM  operation, 

A  statute  prohibited  marriage  between  persons  nearer  of  kin  than  first  cousins, 
and  a  subsequent  statute  provided  that  such  marriage  followed  by  birth  of 
issue  should  not  be  declared  void  after  the  death  of  either  party.  HM,  that 
the  proviso  applied  to  prior  marriages. 

PROCEEDING  to  sell  land  of  an  intestate.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Waison  dt  Glenn  and  J.  A.  WilHamsonj  for  plaintifF 
J.  M.  McOarkle  and  E.  L.  Cfaither,  for  defendant. 

Smith,  0.  J.  The  defendant  is  a  son  by  a  former  wife  of  the 
plaintiffs  intestate,  who  after  her  death  intermarried  with  Mahala 
Triett,  his  niece,  on  the  26th  day  of  November,  1869,  and  lived 
with  her  in  the  relation  of  husband  and  wife  until  his  own  deaths 
in  the  year  1873.  The  issue  of  their  marriage  were  two  children^ 
of  whom  one  died  before  and  the  other  (bearing  his  father's  name) 
after  the  institution  of  the  present  suit. 

After  the  grant  of  letters  of  administration  to  the  plaintiff  upon 
the  intestate's  estate,  the  said  Mahala,  as  his  surviving  widow,  made 
application  and  had  assigned  to  her  in  due  course  of  law  her  year's 
allowance,  almost  entirely  in  specific  articles,  with  a  small  sum  to 
be  paid  m  money  for  the  deficiency  which  passed  into  her  posses- 
Vol.  XLIX— 81 
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8ion  and  absorbs  the  personal  estate.  She  also  instituted  her  action 
against  the  defendant  Elkana  and  the  son  Leyi,  the  heirs  at  law  of 
the  deceased  husband^  under  and  pursuant  to  which  her  dower  was 
allotted  and  assigned  in  his  descended  landfl.  The  defendants  made 
no  resistance  to  the  claim  of  dower  or  the  assignment  when  made, 
and  informed  the  Probate  judge  when  he  made  the  appointment  of 
administrator  that  the  said  Mahala  was  the  widow  of  the  intestate 
and  her  child  one  of  his  next  of  kin. 

The  present  action,  now  depending  against  the  said  Elkana  alone 
as  heir  at  law  of  the  intestate,  is  to  obtain  an  order  of  sale  of  the 
descended  lands  for  the  payment  of  debts  of  the  decedent,  and  is 
opposed  upon  the  ground  that  the  marriage  with  said  Hahata,  be- 
cause of  their  near  relationship,  was  and  remained  void,  and  the 
delivery  of  the  articles  to  her  for  her  year's  support  under  the  as- 
signment of  the  commissioners  was  a  d&vasiavii,  for  the  value  of 
which  the  plaintiff  is  personally  responsible,  and  must  account  for 
and  apply  to  the  indebtedness  before  the  lands  can  be  sold  for  that 
purpose. 

Two  propositions  are  involyed  in  the  defense,  and  are  necessary 
to  its  success,  and  these  are: 

1.  The  absolute  and  continued  nullity  of  the  marriage,  and 

2.  The  liability  of  the  administrator  for  the  loss  of  the  personal 
estate  adjudged  to  the  widow.  The  law  in  force  at  the  time  when 
the  marriage  was  solemnized  is  found  in  the  Revised  Code,  chap. 

68,  section  9,  and  is  in  these  words:  '^  All  marriages  contracteil 
4ifter  the  twenty-seventh  day  of  December,  eighteen  hundred  and 
4fty-two,  and  fdl  marriages  in  future  between  persons  nearer  of  kin 
ihw  first  cousins,  shall  be  void." 

These  and  marriages  contracted  between  a  white  person  and  a 
free  person  of  color  to  the  third  generation,  are  the  only  marriages 
prohibited  and  made  void  by  express  statutory  provisions,  other 
causes  of  nullity  being  left  to  operate  as  at  common  law. 

The  legislation  contained  in  this  chapter  is  superseded  by  the 
enactment  of  February  12,  1872,  to  be  found  in  Bat.  Rev.,  chap. 

69,  the  second  section  of  which  defines  the  impediments  in  the  way 
of  a  lawful  and  valid  marriage,  among  them  being  a  marriage  ''  be- 
tween any  two  persons  nearer  of  kin  than  first  cousins,"  and  declares 
such  to  be  void,  subject  to  a  proviso  subjoined  as  follows: 

Provided  that  no  marriage  followed  by  cohabitation  and  the  birth 
of  issue  shall  be  declared  void  after  the  death  of  either  of  the  par- 
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ties  for  any  of  the  causes  stated  in  this  section^  except  for  that  one 
of  the  parties  was  a  white  person  and  the  other  a  negro  or  Indian, 
or  of  negro  or  Indian  descent  to  the  third  generation  inclnsiTe,  and 
for  bigamy. 

Section  2  of  chapter  87  of  Bat.  Bev.,  confers  upon  the  superior 
courts  jurisdiction  in  term  time  of  marriages  contracted  contraiy 
to  the  prohibition  in  section  two  of  chapter  69,  or  therein  declared 
Yoid,  to  declare  and  adjudge  ^'  such  marriage  void  from  the  begin- 
ning, subject  neyertheless  to  the  proTision  contained  in  said  section,'' 
and  already  recited. 

The  succeeding  section  declares  that  the  marriages  interdicted 
between  a  white  person  and  one  of  negro  or  Indian  blood  within  the 
degree  specified,  '^  shall  be  absolutely  void  to  all  intents  and  pur- 
poses and  shall  be  so  held  and  declared  by  every  court  at  all  times 
whether  during  the  lives  or  after  the  death  of  the  parties  thereto.'' 
Bat.  Bev.,  chap.  37,  sections  2  and  and  3. 

Again  the  general  assembly  further  amended  the  law  by  ex- 
tending the  inhibition  arising  from  kinship  to  those  of  half  blood, 
but  with  a  proviso  that  this  shall  not  invalidate  a  marriage  thereto- 
fore contracted,  and  that  the  computation  as  to  existing  marriages 
«hall  be  by  counting  relations  of  the  half  blood  as  being  only  half 
so  near  kin  as  those  of  the  same  degree  of  the  whole  blood.  Acts 
1879,  chap.  78. 

These  statutory  provisions  are  referred  to,  as  indicating,  as  in  our 
opinion  they  clearly  do,  an  intention  to  confine  the  power  con- 
ferred upon  the  court  to  declare  void,  or  in  a  judicial  proceeding  to 
treat  as  void,  except  where  the  inter-marriage  is  between  the  speci- 
fied races  or  involves  the  offense  of  bigamy,  to  cases,  whenever  the 
power  is  exercised,  during  the  life-time  of  the  parties,  or  after  death, 
only  when  there  has  been  no  issue  bom  to  them.  The  structure 
And  interdependence  of  these  several  sections  are  in  harmony  only 
when  such  an  interpretation  is  put  upon  the  proviso  first  quoted. 

It  speaks  prospectively  as  to  the  exercise  of  the  judicial  author- 
ity bestowed,  but  it  is  an  authority  to  be  exercised  upon  all  sub- 
Bisting  marriages  before  specified,  when  the  relation  may  have  been 
entered  into,  as  well  as  such  as  may  thereafter  be  formed.  The  words 
are  **  that  no  marriage  followed  by  cohabitation  and  the  birth  of 
issue  shall  be  declared  void  after  the  death  of  either  of  the  parties 
for  any  of  the  causes  stated  in  this  section,  except,"  etc.,  thus  im- 
fxwing  restraints  after  death  not  attaching  during  life. 
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If  this  is  not  the  intent,  why  was  it  necessary  in  the  act.  of  1879 
placing  kinship  of  the  half  blood  upon  the  same  footing  as  kinship 
of  the  full  blood,  that  the  authority  to  declare  void  the  marriages 
between  persons  so  related  heretofore  contracted  should  not  be  ex- 
ercised unless  in  other  oases  of  previous  marriage  it  might  be  ex- 
ercised? It  is  indeed  in  the  nature  of  a  statute  of  limitation  upon 
the  delegated  or  recognized  judicial  power,  confining  its  exercise 
with  a  single  exception  to  the  life-time  of  the  parties,  and  if  cch 
habitation  and  offspring  followed,  withholding  it  afterward,  so  as 
not  to  operate  as  a  posthumous  bastardizing  of  children  bom  to 
them.  It  is  but  saying  to  the  parties  thus  living  together  and  as- 
suming the  marital  relation  that  it  shall  not  be  disturbed  after 
death  to  the  injury  of  innocent  offspring.  This  is  in  our  opinion 
the  manifest  purpose  expressed  in  the  legislation. 

2.  Is  this  legislation,  so  interpreted  and  understood,  effectual  in 
its  operation  upon  pre-existing  marriage  contracts  or  is  it  ultra- 
constitutional? 

The  competency  of  the  general  assembly  to  impose  implies  the 
right  to  remove  the  restraints  and  conditions  incident  to  the  for- 
mation of  the  marriage  relation  and  the  contract  which  creates  it 
There  are  no  vested  rights  in  the  present  case  to  be  affected  by  the 
legislation.  Its  force  is  spent  in  fixing  the  personal  status  of 
parties  at  the  death  of  one  of  them,  and  placing  it  beyond  the  dis- 
tui^bing  power  of  the  court  Its  declaration  to  the  living  is  that 
the  actual  status  then  subsisting,  where  a  child  is  bom,  shall  be  and 
remain  a  legal  status  when  death  comes  and  dissolves  the  relation 
for  the  future.  The  parties  come  under  the  operation  of  this  law 
and  choose  to  acquiesce  in  the  announced  result,  when  the  relation 
remains  unbroken  in  life. 

We  sed  no  substantial  reason  for  denying  to  the  legislature  the 
right  to  remove  impediments  that  itself  created,  to  a  valid  and 
effectual  marriage,  and  which  but  for  a  positive  act  would  not  ex- 
ist. In  Moore  v.  Whiiaker,  2  Harr.  50,  where  a  similar  disabOity 
from  near  relationship  was  imposed  by  the  general  law  and  was 
removed  by  a  special  enactment  applicable  to  a  single  case,  the 
court  uses  this  forcible  language  in  answer  to  a  similar  objection: 
''The  disability  was  a  statutory  one.  The  legislature  has  the 
}K>wer  to  declare  what  shall  be  valid  marriages.  They  can  annul 
marriages  already  existing,  a  fortiori,  they  can  render  valid  mar- 
riages which  when  they  took  place  were  against  law.     *  .  *    • 
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The  whole  sabject  is  one  of  legislatiye  regulation,  and  the  act  to 
confirm  this  marriage,  thoagh  contracted  within  the  prohibited  de- 
gree, disposed  of  all  legal  objection  to  its  validity." 

The  power  to  annul  marriages  is  in  this  State  withdrawn  from 
the  general  assembly  and  committed  exclnsively  to  the  courts,  but 
in  the  absence  of  such  constitutional  provision,  the  reasoning  is 
equally  applicable  to  the  law  of  this  State. 

A  similar  decision  was  rendered  in  the  Supreme  Court  of  Mary- 
land and  an  act  validating  a  marriage  between  uncle  and  niece  de- 
clared constitutionaL  ffarrisoti  v.  State,  22  Md.  468.  And  so 
we  have  sustained  legislation  which  retrospectively  gave  sanction 
and  validity  to  the  marriage  of  slaves  at  a  period  when  they  were 
incapable  of  entering  into  such  contract.  Acts  1866,  chap.  40^ 
§5. 

This  legalizing  effect  was  given  to  the  relation  where  the  cohab^ 
itation  continued  after  emancipation  from  its  origin,  and  directiona 
are  given  to  make  this  a  matter  of  record.     Code,  §  1842. 

The  validity  of  the  statute  in  creating  retrospectively  a  legal 
marriage  relation  between  slaves  is  upheld  in  Coohe  v.  Cooke,  Phil. 
583;  btate  v.  Harris,  63  N.  C.  1;  State  v.  Adat^is,  65  id.  537; 
State  v.  Whit/ord,  86  id.  636;  Long  v.  Bamee,  87  id.  329. 

In  Choke  v.  Cooke,  supra,  the  extent  of  and  the  limits  to  the  ex-* 
cETcise  of  such  legislative  power  are  thus  stated  by  the  late  chief 
justice:  '^  If  the  marriage  be  a  nullity  for  the  want  of  the  essence 
of  the  matter,  that  is  the  consent  of  one  of  the  parties  as  in  thet 
case  of  Crump  v.  Morgan,  3  Ired.  Eq,  91;  40  Am.  Dec.  447,  where 
one  of  the  parties  being  lunatic  the  court  decreed  a  divorce  of 
nullity  of  marriage,  neither  a  convention  nor  legislature  nor  any 
ether  authority  has  power  to  make  the  marriage  valid ;  but  if  the 
marriage  be  invalid  by  reason  of  the  non-observance  of  some 
solemnity  which  is  required  by  statute,  as  the  presence  of  a  min-r 
ister  of  the  gospel,  or  a  justice  of  the  peace,  that  want  of  form 
may  be  supplied  by  an  ordinance  of  the  convention." 

In  the  latter  category  may  be  placed  the  obstacle  of  near  relation^ 
ship  interposed  by  the  statute. 

So  in  State  v.  Adams,  Boydek,  J.,  declares  the  effect  of  the  act 
to  be  to  all  intents  and  purposes  to  render  the  parties,  thus  co- 
habiting, man  and  wife,  and  to  devolve  upon  each  the  duties  and 
responsibilities  of  the  married  state. 

The  legislation  in  reference  to  the  marital  relations  formed  beL 
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tween  slayes,  by  their  consent  to  live  together  as  man  and  wife,  is 
not  in  this  feature  distinguishable  from  that  now  under  considera- 
tion. A  mere  contract  between  persons  of  diffei-ent  sexes,  followed 
by  cohabitation,  does  not  constitute  marriage  in  a  legal  sense  be- 
tween slaves  as  it  does  not  between  free  persons. 

^*  A  slave  being  property/'  says  PsABSONy  C.  J.,  '^  has  not  the 
legal  capacity  to  make  a  contract,  and  is  not  entitled  to  the  rights 
or  subjected  to  the  liabilities  incident  thereto.  He  is  amenable  to 
the  criminal  law,  and  his  person  (to  a  certain  extent)  and  his  life 
are  protected  *  *  *  Marriage  is  based  upon  contract,  conse- 
quently the  relation  of  man  and  wife  cannot  exist  among  slaves.'' 

Hence  the  efficacy  of  the  enactment  was  to  convert  an  illicit  into 
a  legal  relation  with  the  consent  of  the  freedman,  and  on  the  con- 
ditions specified  in  the  act,  whereby  the  status  of  husband  and  wife 
was  acquired  with  such  incidents,  aside  from  criminal  liability,  as 
as  would  attach  to  a  marriage  valid  from  the  incipiency  of  cohabi- 
tation. 

.  The  act  of  1879  does  not  however  go  so  far.  It  does  not  render 
the  connection  legitimate  from  the  beginning,  making  valid  that 
which  was  before  void.  It  simply  limits  the  time  in  which  legal 
proceedings  may  be  instituted  to  annul  the  marriage,  or  in  which  its 
nullity  may  be  adjudged  collaterally  in  a  pending  case,  and  this 
action  must  take  place  during  the  lives  of  both,  or  where  issue  is 
bom,  it  cannot  take  place  at  all.  Death  under  such  circumstances 
gives  legal  sanction  to  that  which  had  been  forbidden,  and  places 
the  validity  of  the  marriage  contract  beyond  further  question,  ex- 
cept for  the  causes  upon  which  the  statute  does  not  operate.  What 
reasonable  objection  can  be  made  to  a  law  thus  operating  upon  a 
marriage  relation  torraed  defaclo.  and  not  authorized  because  of  a 
mere  disabling  statutory  interdict,  where  the  parties  themselves 
have  assented  to  and  recognized  the  relation  ? 
i  The  proviso  is  broad  and  comprehensive  in  its  declaration  that 
under  such  circumstances  after  death,  ''no  marriage  followed  by 
cohabitation,  and  the  birth  of  issue  (subject  to  the  exceptions)  shaU 
be  declared  void,"  that  is,  adjudged  void  in  any  legal  proceeding. 
■  There  could  be  ho  direct  proceeding  for  a  sentence  of  nullity  ex- 
cept during  life,  for  such  sentence  affects  the  personal  status  or 
tondition  of  parties,  and  no  one  can  represent  either  when  dead. 
The  meaning  is  that  such  marnage  muat  then  stand  with  all  itf 
legiil  consequences,  and  its.  validity  no.ioi^gier  PpcA  to  controversy. 
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and  such  legislation  is  in  our  opinion  free  from  complaint  as  to  its 
Talidity. 

This  view  disposes  of  the  appeal  and  renders  it  unnecefisai;  to 
pass  upon  other  matters  presented  in  the  argument.  There  is  error 
in  the  ruling  of  the  court  upon  the  exception  and  in  dismissing  the 
action.  This  will  be  certified  for  further  proceedings  in  the  court 
below  aooording  to  law  as  declared  in  this  opinion. 

Error.  Bevened. 


OiiABK  y.  WnjfiNGTOK  AKD  Wbldok  Railroad  Ooxpa vt. 

(91  N.  O.  608.) 

Bailroad  —  ^fectionfor  n&n-payment  nffare, 

« 

Hie  plaintiff  took  passage  on  the  defendant's  railway  for  a  station  four  miles 
distant.  He  depended  on  a  friend  taking  passage  at  the  same  time  to  pay 
biB  fare,  bat  that  person  got  into  another  car.  When  the  conductor  de- 
manded his  ticket  he  told  him  he  had  neither  ticket  nor  money,  but  would 
go  into  the  other  car  and  get  the  money  from  his  friend.  The  train  was 
midway  between  the  stations.  The  conductor  refused  to  delay,  and  put  him 
off.    Edd,  that  he  could  recorer  damages. 

ACTION  for  ejection  from  railway  train.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

MuUen  d  Moore^  for  plaintiff. 
Day  d  Zotticoffer,  for  defendant 

Smith^  0.  J.  The  plaintiff^  while  at  Whitaker's  statioUi  on  the 
defendants  road,  awaiting  the  arrival  of  the  train,  on  which  he  in* 
tended  to  take  passage  for  Battleboro,  a  station  four  miles  distant, 
and  being  himself  without  money,  made  arrangements  with  two 
others,  Isaac  Powell  and  T.  P.  Braswell,  who  were  also  going  on 
the  same  train,  in  which  each  agreed  to  pay  his  fare  of  twenty-five 
cents,  the  charge  between  those  points. 

When  the  train  came,  all  three,  with  twenty  or  more  others, 
entered  it,  the  plaintiff  taking  a  seat  in  the  forward  coach,  Bnuh 
well  in  that  next  behind,  and  Powell  in  that  where  the  plaintiff  was, 
or  one  next  in  front. 
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When  the  conductor  was  passing  through  the  coaches,  taking  up 
the  tickets  and  collecting  fares,  from  front  to  rear  of  the  train,  he 
came  to  the  plaintiff,  who  said  he  had  neither  ticket  nor  money, 
but  would  get  the  fare,  if  allowed  to  go  to  the  coach  behind,  from 
a  gentleman  sitting  there. 

The  conductor  refused  to  do  so,  saying,  '^  you  must  get  off.  I 
haye  not  time  to  wait  for  you.  I  haye  something  else  to  do."  The 
train  was  then  about  half  way  between  the  stations,  moving  at  a 
rapid  rate,  when  the  conductor  stopped  the  train  and  compelled 
the  plaintiff  to  get  out. 

Braswell  would  have  advanced  the  money  and  paid  the  fare  upon 
application.  As  the  plaintiff  descended  from  the  coach  and  was 
on  the  lowest  step,  Powell  offered  to  pay  the  fare,  but  the  con- 
ductor declined  to  receive  it,  saying,  '^  you  are  too  late,  go  and 
attend  to  your  own  business." 

In  expelling  the  plaintiff  there  was  no  actual  force  employed 
against  his  person,  but  the  order  was  given,  and  assistants  were 
present  to  execute  it,  and  the  plaintiff  submitted* 

The  action  is  to  recover  damages  for  this  ejectment  of  the  plaint- 
iff and  the  sole  question  raised  by  the  appeal  is,  whether  under  the 
circumstances  the  conductor  had  aright  to  put  the  plaintiff  off  the 
train. 

An  instruction  was  requested  for  the  defendant,  in  the  chaige 
given  to  the  jury,  in  these  words :  ' '  When  the  conductor  demanded 
of  the  plaintiff  his  ticket,  and  he  tendered  neither  ticket  nor  money, 
the  conductor  had  the  right  to  eject  the  plaintiff." 

This  was  refused,  and  instead  the  jury  were  directed  as  follows: 
''The  conductor  was  not  bound  to  go  into  the  other  car  to  get  the 
fare  from  Braswell,  but  if  Braswell  had  money  and  was  ready  and 
willing  to  pay  the  fare  of  the  plaintiff,  and  plaintiff  told  him  before 
he  stopped  the  tram  and  started  to  eject  him  that  a  friend  in  the 
next  car  would  pay  his  fare,  then  the  conductor  ought  to  have 
allowed  plaintiff  a  reasonable  time  to  get  the  fare." 

The  whole  controversy  is  involved  in  these  two  instructions,  the 
one  refused  and  the  other  given. 

There  can  be  no  question  of  the  right  of  the  officer,  in  charge  of 
a  train  of  passenger  coaches,  to  remove  any  one  who  has  entered 
and  refused  to  pay  his  fare  or  produce  his  ticket,  as  evidence  of  its 
having  been  paid  to  some  authorized  agent  of  the  company,  unless 
he  is  travelling  with  its  permission  without. 
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Such  refusal,  in  opposition  to  the  rales  of  the  company,  presents 
a  case  which  warrants  the  officer  in  charge  to  require  such  in- 
truder to  leaye  the  train,  and  if  necessary,  to  use  such  force  as  is 
sufficient  to  accomplish  his  ejectment.  Nor  when  the  officer  has 
stopped  the  train,  and  he  is  descending  the  steps  and  about  to  pass 
out,  will  a  tender  of  the  fare  entitle  him  to  return  to  his  seat.  He 
forfeits  his  right  of  carriage  by  such  misconduct  by  breaking  his 
own  contract  to  pay  when  called  on,  and  it  is  not  regained  by  hia 
repentance  at  the  last  moment,  and  after  he  has  caused  the  incon- 
yenience  and' delay  to  the  company  by  his  wrongful  act.  The  ad- 
judications fully  recognize  this  authority  in  the  carrier,  and  it  is 
necessary  to  prevent  imposition  upon  it.  Ang.  Oarr.,  §  609,  note  A; 
Thomp.  Oarr.  Pass,  340,  note  5. 

Where  there  has  been  no  refusal  to  pay  the  fare  and  the  obliga- 
tion is  not  disputed,  but  some  reason,  such  as  the  mislaying  of  the 
ticket  or  loss  of  pocketbook  in  which  the  money  is  kept,  or  other 
adequate  cause  prevents  a  prompt  response  to  the  conductor's 
demand,  it  is  but  reasonable  that  an  opportunity  should  be  allowed 
the  passenger  to  search  for  what  is  mislaid  or  lost  or  to  provide 
other  means  of  payment,  where  the  delay  does  not  interfere  with 
the  regular  duties  of  the  officer  in  charge. 

The  delay  in  the  present  case  would  have  been  momentary  if 
indeed  any  had  been  occasioned  in  permitting  the  plaintiff  to  pre- 
cede the  conductor  in  passing  into  the  next  coach  and  getting  the 
money  in  time  for  the  call  on  Braswell  or  before  Braswell  had  been 
reached.  Instead  of  complying  with  this  request  made  in  good 
faith,  the  conductor  arbitrarily  and  instantly  rang  the  bell  and  ex- 
pelled the  plaintiff,  producing  an  interruption  in  the  movement  of 
the  train  that  would  have  been  rendered  unnecessary  if  a  brief  time 
had  been  given  to  the  plaintiff  to  get  the  money  promised  him. 

This  was  a  harsh  exercise  of  power,  injurious  to  the  plaintiff  and 
needless  in  the  protection  of  the  interests  of  the  company. 

The  cases  that  uphold  the  right  of  the  carrier  company  sum- 
marily to  expel  from  its  train  a  passenger  who  does  not  produce 
his  ticket,  or  pay  when  called  on  as  required  by  its  regulations,  are 
all,  so  far  as  we  have  examined,  cases  of  a  denial  of  the  right  to  de- 
mand the  fare,  or  a  refusal  to  pay  it  upon  some  untenable  ground, 
so  that  the  conductor  must  submit  or  enforce  his  authority  against 
the  resisting  passenger  and  prevent  his  riding  unless  he  does  pay. 

The  facts  of  this  case  do  not  bring  it  under  the  operation  of  the 
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rale  applicable  to  those  who  peraistently  and  wrongfully  resist  the 
demand  of  the  conductor,  acting  under  directions  of  his  principal, 
and  within  the  sphere  of  his  necessary  powers,  for  the  plaintiff 
acquiesced  in  the  demand  of  his  fare  and  merely  proposed  to  pass 
into  an  adjoining  car  to  obtain  the  money  promised  under  a  pre- 
yious  arrangement  with  a  fellow  passenger. 

This  yiew  of  the  relations  between  the  carrier  and  passenger  ia 
sustained  by  recent  decisions. 

In  Maples  y.  If.  Y.  and  N.  H.  R.Co.,  88  Conn.  657;  &  c,  9  Am. 
Bep.  434,  the  plaintiff  had  mislaid  his  commutation  ticket  and 
could  not  at  the  moment  when  called  on  by  the  conductor  produce 
it,  as  he  was  by  the  regulations  of  the  company  and  the  conditions- 
of  the  issue  of  such  ticket  required  to  do,  while  the  conductor 
knew  he  had  one  and  that  fche  time  limited  therein  had  not  ezpireed. 
The  conductor,  regardless  of  the  explanation  and  following  the 
letter  of  his  instruction,  demanded  the  fare»  and  it  not  being  paid 
forced  the  plaintiff  to  leaye  the  train.  For  this  expulsion  the 
plaintiff  sued,  and  Park,  J.,  deliyering  the  opinion  in  the  Supreme 
Gourfc,  thus  declares  the  law: 

i  "The  plaintiff  was  entitled  to  a  reasonable  time  to  find  it  (the 
ticket).  The  contract  requires  him  to  show  his  ticket  to  the  con- 
ductor, but  he  was  not  bound  to  do  sp  immediately  when  required. 
*  *  *  Under  such  circumstances  the  plaintiff  was  entitled  to 
ride  as  long  as  there  was  {uiy  reasonable  expectation  of  finding  it 
during  the  trip." 

^  In  Hayes  y.  N.  T.  Cent.  RaUroad  (%.,  decided  in  the  Supreme 
Court  at  the  General  Term  held  in  October  last,  reported  in  30  Alb. 
Li  J.  469^  the  plaintiff  had  a  ticket  but  failed  to  find  and  exhibit 
it  to  the  conductor  when  called  on;  whereupon  the  bell  was  rung^ 
the  train  stopped,  and  the  plaintiff  required  to  leaye.  Before  the 
train  came  to  a  halt  the  plaintiff  found  his  ticket  and  offered  it  to 
the  conductor  who  neyertheless  compelled  him  to  get  off.  The 
court  say,  Mebwik,  J.,  speaking  for  all  the  members:  ''If  the 
ticket  of  the  plaintiff  was  mislaid,  and  he  in  good  faith  was  trying 
to  find  it,  he  was  entitled  to  reasonable  time  to  enable  him  to  do  so, 
if  he  could,  and  if  in  case  of  failure  to  find  it  after  such  reasojuable 
opportunity  he  was  willing  and  ready  to  pay  his  fare,  the  conductor 
bad  no  right  to  put  him  off."  See.  Railroad  y.  Oarreit^  8  Lea»  438; 
s.  c,  41  Am.  Rep.  640. 
r    It  is  contended  howeyer  that  the  short  distance  to  be  run  oyer  by 
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the  train  before  reaching  the  station  at  which  the  plaintiff  was  to 
debark  did  not  admifc  of  delay  and  rendered  necessary  prompt  ac- 
tion  on  the  part  of  the  condactor,  and  it  was  the  plaintifPs  own 
fanlt  to  enter  the  coach  without  a  ticket  or  the  means  of  pajrment 
when  the  fare  was  required  of  him. 

It  does  not  appear  in  the  case  that  prepajrment  of  fare  was  neces- 
sary,  and  it  is  obyious  that  no  appreciable  time  would  have  been 
lost  in  giving  the  plaintiff  opportunity  to  call  on  Braswell  and  get 
the  money  to  pay  his  fare.  If  this  were  a  mere  pretense,  and  such 
seems  to  have  been  the  assumption  on  which  this  precipitate  action 
of  the  officer  was  taken,  a  moment  would  have  revealed  it,  and  then 
the  ejection  would  have  been  fully  warranted. 

The  defense  set  up  is  an  assertion  of  the  right  to  remove  from  a 
train  any  passenger,  who  may  not  be  ready  at  once  to  exhibit  a 
ticket  or  pay  his  fare,  notwithstanding  he  has  the  means  at  com- 
mand by  passing  into  an  adjoining  coach,  and  only  asks  time  to  do 
fllo.  This  rigid  rule  enforced  would  require  every  one  to  have  pos- 
session of  his  own  ticket,  or  the  friend  who  has  it  to  be  near  by,  at. 
the  hazard  of  expulsion,  if  he  did  ^ot. 

In  all  cases  a  reasonable  indulgence  should  be  shown  a  passenger 
in  his  effort  to  comply  with  the  ruled  of  the  company,  and  what  is 
reasonable  must  be  determined  in  connection  with  surrounding  cir-. 
eumstances  and  in  view  of  the  facts  of  each  case. 
*  We  think  the  plaintiff's  request  was  reasonable,  and  that  the. 
hasty  and  precipitate  action  of  the  conductor  was  in  excess  of  the 
authority  with  which  the  law  armed  him. 

The  exceptions  to  the  evidence  are  not  tenable,  for  its  only  office 
was  to  show  that  the  plaintiff  had  provided  means  to  pay  his  fare» 
and  did  not  intend  to  trespass  upon  the  rights  of  the  company. 

Itt  some  of  the  States  the  right  to  eject  for  non-payment  is  re- 
stricted, so  far  as  to  require  it  to  be  at  some  station  and  not  capri- 
ciously at  any  point,  which  might  be  at  some  very  inhospitable 
spot  endangering  health,  if  not  life. 
'  There  is  no  error  and  the  judgment  must  be  affirmed. 

Judgment  afflrmetL 

MxBBixoH,  J.,  dissenting. 
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(UK.O.fiB0.) 
Statute  —  amlrigviitif 

A  statute  proliibited  the  sale  of  spirituoas  liquors  within  three  miles  of  Mount 
Zion  church  in  Gaston  county.    There  were  two  churches  of  that  name  in 
;  that  county.    SM,  inoperatiTe. 

CONVICTION  of  unlawfully  selling  intoxicating  liquor.     The 
opinion  states  the  case. 

AUorney'Chn&ralf  for  State. 
Hoke  £  Hoke,  for  defendant. 

Hbbbimok,  J.  The  act  of  1881,  chap.  234,  prohibits  the  sale  o£ 
spirituous  liquors  within  designated  distances  from  many  churches 
and  other  places  named  therein.  So  much  of  it  as  is  material  to 
this  case  provides,  **  that  the  sale  of  spirituous  liquors  shall  be  pro- 
hibited within  three  miles  of  *  *  ^  Mount  Zion  church  in 
Oaston  county." 

It  appeared  on  the  trial  that  there  were  two  churches  bearing  tha 
name  of  '*  Mount  Zion''  in  Gaston  county,  and  there  is  nothing  in 
the  statute  indicating  to  which  of  them  it  applies. 

It  is  plainly  the  duty  of  the  court  to  so  construe  a  statute,  am.-, 
biguous  in  its  meaning,  as  to  give  efFect  to  the  legislatiye  intent,  if 
this  be  practicable.  Its  meaning  in  respect  to  what  it  has  refer* 
ence  to  and  the  objects  it  embraces,  as  well  as  in  other  respects,  is 
to  be  ascertained  by  appropriate  means  and  indieiay  such  as  the  pur- 
poses appearing  from  the  statute  taken  as  a  whole,  the  phraseology^ 
the  words  ordinary  or  technical,  the  law  as  it  prevailed  before  the 
statute,  the  mischief  to  be  remedied,  the  remedy,  the  end  to  bet 
accomplished,  statutes  in  pari  nuUeriay  the  preamble,  the  title,  ftnd 
other  like  means.  But  the  meaning  must  be  ascertained  from  the 
statute  itself,  and  the  means  and  signs  to  which,  as  appeal?  upon 
its  face,  it  has  reference.  It  cannot  be  proved  by  a  member  of  the 
legislature  or  other  person,  whether  interested  in  its  enactment  or 
not.  A  statute  is  an  act  of  the  legislature  as  an  organized  body. 
It  expresses  the  collective  will  of  that  body,  and  no  single  member 
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<rf  ity  or  all  the  members  as  individuals,  can  be  heard  to  say  what 
the  meaning  of  the  statute  is.  It  must  speak  for  and  be  construed 
by  itself 4  by^  the  means  and  signs  indicated  aboye.  Otherwise  each 
indiyidual  might  attribute  to  it  a  different  meaning,  and  thus  the 
legislative  will  and  meaning  be  lost  sight  of.  Whatever  may  be 
the  views  and  purposes  of  those  who  procure  the  enactment  of  a 
statute,  the  legislature  contemplates  that  its  intention  shall  be 
ascertained  from  its  words  as  embodied  in  it.  And  courts  are  not 
at  liberty  to  accept  the  understanding  of  any  individual  as  to  the 
legislative  intent.  8tat$  v.  Botmy  Taylor,  103;  Drake  y.  Drake,  4 
Dev.  110;  Adame  v,  Turrentiney  8  Ired.  147;  Staie  v.  MeUon^ 
Busb.  49;  Blue  v.  McDuffle^  id.  131 ;  Potter's  Dwarris  Statutes, 
179  et  seq. 

But  a  statute  must  be  capable  of  construction  and  interpretation; 
otherwise  it  will  be  inoperative  and  void.  The  court  must  use 
every  authorized  means  to  ascertain  and  give  it  an  intelligible 
meaning;  but  if  after  such  effort  it  is  found  to  be  impossible  to 
solve  the  doubt  and  dispel  the  obscurity^  if  no  judicial  certainty 
can  be  settled  upon  as  to  the  meaning,  the  court  is  not  at  liberty  to 
supply,  to  make  one.  The  court  may  not  allow  '' conjectural 
interpretation  to  usurp  the  place  of  judicial  exposition."  There 
must  be  a  competent  and  efficient  expression  of  the  legislative  will. 
In  Drake  v.  Drake,  supra.  Chief  Justice  Buffin  said:  ''Whether 
a  statute  be  a  public  or  private  one,  if  the  terms  in  which  it  is 
couched  be  so  vague  at  to  convey  no  definite  meaning  to  those 
whose  duty  it  is  to  execute  it,  either  ministerially  or  judicially,  it 
is  necessarily  inoperative.  The  law  must  remain  as  it  was,  unless 
that  which  professes  to  change  it  be  itself,  intelligible." 

When  the  statute  intends  to  refer  to  and  embrace  within  its  pro- 
visions one  or  more  of  a  multitude  of  things  of  the  same  kind,  or 
one  or  more  persons  of  many  of  the  same  name,  it  must  do  so  in 
some  way  or  manner,  in  terms,  or  by  reasonable  implication,  or 
appropriate  descriptive  words,  to  designate  what  things  or  persons 
are  intended  by  it  Else  how  can  the  court  or  a  ministerial  officer 
decide  what  things  or  persons  are  meant?  A  member  of  the  legis- 
lature might  say  one  thing  or  person  was  meant;  another  might 
say  another  thing  or  person  was  meant;  a  third  might  say  yet 
another  thing  or  person  was  meant;  and  thus  the  legislative  will 
might  entirely  fail.  The  statute  must  speak.  The  legislative 
expression  of  its  purpose  and  will  must  prevail;  and  if  this  does 
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not  appear  with  saoh  a  degree  of  certainty  as  that  the  court  can 
learn  what  it  is,  the  statnte  cannot  operate. 

Now  the  oUiuse  of  the  statnte  before  ns  simply  refers  to  '*  Mount 
Zion  church  in  Oaston  county,'*  and  there  are  two  churches  of 
that  name  in  that  county.  There  is  nothing  in  the  statute  that 
in  the  remotest  degree  indicates  to  which  of  the  two  it  refem 
There  are  no  means  or  signs  of  any  kind  appearing  in  it,  in  terms, 
by  implication,  by  reference,  or  by  any  possible  construction,  that 
go  to  point  to  one  of  the  two  churches  any  more  than  to  the  other. 
It  must  therefore  be  as  inoperatiye  as  if  there  was  no  church,  or 
fifty  churches  of  the  same  name  in  that  oounty. 

The  testimony  of  the  witness,  who  was  a  senator  at  the  time  the 
statute  was  enacted,  was  wholly  incompetent  for  the  reasons  already 
stated. 

We  are  constrained  to  declare  that  the  clause  of  the  statute  under 
consideration  is,  because  of  its  ambiguity,  inoperative  and  void. 

There  is  error,  for  which  the  judgment  of  the  Superior  Oourt 
must  be  reversed,  and  further  proceedings  had  according  to  law. 
Let  this  be  certified. 

Error. 
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Pabks  t.  Nashyilb,  Ohattahoooa  akd  St.  Louis  IUilwax 

(It  iiMm.) 

A  ■tetnte  piovideB  a  paudtjr  against  anj  lailroad  oompanj  for  failure  dming 
aiij  trip  to  aanoanoe  the  stopping  places.  HM,  that  onlj  one  penalty  can 
be  reeoTered  ap  to  the  time  of  suit.* 

AOTION  for  penalties.    The  opinion  states  the  ease.    The  plaint- 
iff had  judgment  below. 

MaU.  Nnl,  W.  C.  CaldwM  and  Jo.  B.  Hawkins,  Jr.,  for  Parks. 
A.  W.  Oampbett,  for  railroad  company. 

CooPBBy  J.  Action  for  the  recovery  of  penalties  under  a  statute. 
The  Oircuit  judge  sustained  the  demurrer  to  the  declaration.  The 
referees  report  that  the  judgment  should  be  reversed  upon  the 
ground  that  the  plaintiff  is  entitled  to  recover  in  full  as  claimed. 
The  exceptions  open  the  case. 

The  act  of  1865,  chap.  15,  section  2  (Rev.  Oode,  §  4927  b),  pro- 
vides as  follows:  **  It  shall  be  the  duty  of  each  conductor  or  other 
•employee  on  any  railroad  in  this  State  to  announce  in  loud,  distinct 

*  See  0^.  B.  of  If.  J.  ▼.  Oreen  (86  Penn.  St.  427),  27  Am.  Bep.  7ia 
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words,  for  each  passenger  car,  the  stopping  place,  station,  depot  or 
town  at  Which  eachcaror'pad^ngertramstops,  or  shall  be  detained 
for  any  purpose,  and  also  the  time  such  car,  or  passenger  train  will 
stop  or  be  detained." 

The  next  section  is:  '^  Every  raihroad  company  shall  cause  such 
,  passenger  car  to  be  well  supplied  with  pure  and  wholesome  water, 
and  in  cool  weather  have  each  passenger  car  provided  with  comfort- 
able fires,  and  at  night  ftirnished  with  sufScient  light  for  the  use, 
comfort  and  convenience  of  the  passengers/' 

The  next  section  is:  **  Upon  failure  of  any  railroad  company, 
during  any  tnp  of  the  passenger  cars,  to  comply  strictly  with  any  of 
the  provisions  of  the  preceding  sections  of  this  act,  then  such  railroad 
company  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars,  re- 
coverable before  any  court  having  jurisdiction  thereof,  one-half  to 
be  paid  to  the  person  suing,  and  the  other  half  to  go  to  the  common 
school  fund  of  the  State." 

The  action  was  brought  by  George  N.  Parks  against  the  Nash- 
ville, Chattanooga  and  St  Louis  railway  to  recover  penalties  alleged 
to  have  been  incurred  under  the  foregoing  act,  for  the  failure  of 
the  conductor  or  other  employee  of  the  company  to  announce,  on 
its  passenger  trains,  at  the  Paducah  junction,  a  stopping  place  of 
such  trains,  the  station  and  the  time  the  train  would  stop  or  be  de- 
tained. The  declaration  contained  240  counts,  each  for  a  separate 
penalty  for  a  distinct  failure  of  duty.  The  defendant  demurred  to 
the  declaration,  assigning  as  causes  of  demurrer,  first,  that  the 
penalty  sued  for  was  unconstitutional,  and  secondly,  that  the  indi- 
vidual conductor  or  employee,  upon  whom  the  duty  of  performance 
was  imposed  by  law,  could  alone  be  held  responsiblis  for  the  penalty, 
a  corporation  aggregate  being  incapable  of  incurring  the  penalty; 
or  being  sued  therefor. 

Although  the  first  section  of  the  statute  quoted  above  imposes 
the  duty  specified  by  it  upon  the  "  conductor  or  other  employee," 
while  the  next  section  imposes  the  duties  specifi.ed  therein  upon  the 
railroad  company,  yet  the  intention  of  the  legislature  was  to  require 
certain  acts  to  be  done  for  the  comfort  and  accommodation  of  pas- 
sengers on  railroad  trains,  and  to  secure  their  performance  by  a 
penalty  for  the  failure,  to  be  sued  for  by  any  person  aggneved,  cer- 
tainly, and  perhaps  by  a  common  informer.  The  regulations  pre* 
scribed  are  within  the  police  power  of  the  legislature,  and  the  mode 
adopted  for  their  enforcement  is  one  well  known  to  the  common 
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law,  and  frequently  ocourring  in  our  statutes.  It  is:true^  the  pen- 
alty is  usually  imposed  upon  the  person  who  is  required  to  perform 
the  duty^  and  whose  delinquency  gives  the  right  of  aoti<m«.  Cor- 
porations aggregate  can  only  act  through  agqnts^  and  can  only  be 
subjected  to  the  police  power  of  the  State  in  this  mode  by  being 
made  responsible  for  the  default  of  their  servants.  .  Perhaps  there 
can  be  no  reasonable  doubt  of  the  liability  of  a  corporation  or  su- 
perior in  such  cases,  ^here  the.  legislation  is  remedial,  not  'punitive^ 
although  the  subject  is  left  in  much  obscurity  by  the  authonties.- 
The  case  before  us  may  be  decided  upon  well  recognized  princi- 
ples. 

All  the  authorities  agree  that  statutes  like  the  one  under  consider- 
ation must  be  construed  strictly.  They  further  agree  that  a  master 
or  principal  may  be  made  liable  for  a  reasonable  penalty  for  the  act 
or  omission  of  an  employee  or  agent  in  the  line  of  his  duty,  where 
the  penalty  is  remedial,  not  punitive.  The  inclii^ation  of  the 
courts  is  therefore  to  construe  such  statutes  as  remedial,  that  is,  as 
intended  to  redress  an  actual  injury  with  a  view  to  prevent  its  re^ 
currence,  and  not  as  punitive,  that  is,  as  intended  to  punish 
whether  the  injury  has  accrued  or  not.  It  is  in  the  latter  class;  of 
cases  that  the  gravest  doubts  have  been  entertained  whether  the 
principal  could  be  made  liable  at  all  to  a.  penalty  for  the  act  or 
omission  of  the  agent  or  employee.  Dtckenwm  v.  Fletcher ^  L.  &,  9 
0.  P.  1  ;  MeCeun  v.  New  Tork  Central  Railroad  Company ^  60  N* 
Y.  176.  *  . 

The  intent  of  the  legislature  in  the  statute  )l:»efore  us  was  to  se- 
cure certain  benefits  to  passengers  on  the  railroad  trains.  It  wan 
of  couDse  never  intended  that  a  penalty  should  be  incurred  if  ip 
fact  there  were  no  passengers  on  the  train,  or  in  a  car  of  the  traiii 
in  which  there  was  a  default.  And  a  failure  to  call  a  station  a^ 
which  no  passenger  intended  to  get  off,  or  did  in  fact  get  off,  could 
4o  no  banuy  and  would  be  at  most  only  a  technical  breach  of  the 
law.  If  the  statute  be  construed  literally,  or  as  punitiyai  there 
would  be  a  penalty  even  in  such  cases.  Penalties  would  also  be  in- 
curred  by  acts  of  inadvertence  or  omissions  of  negligence  althougih 
no  person  was  aggrieved  thereby.  And  if  each  default  gave  a  right 
of  action,  and  might  be  sued  upon  at  any  time,  the  purpojse  of  the 
legislature  would  be  lost  sight  of,  ai^d  the  act  be  perverted  au4 
made  punitive  instead  of  remediaL  The  common  law  forbids  the 
infliction  of  penalties  or  punisl^ment  more  than  once  on.  thesai^ae 
Vol.  XLIX— 83 
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offender  although  guilty  of  aeYeial  diBtinct  oflenaes.  By  that  law, 
and  it  was  so  construed  in  this  State,  a  oonviction,  judgment  and 
execution  for  a  felony  not  capital  were  a  bar  to  all  other  indictments 
for  felonies  not  capitnl  conmiitted  preyiously.  Cfremhaw  t.  SUUe, 
Mart,  ft  Yerg.  133;  1  Bish.  Or.  Law  (6th  ed.),  §  1070.  And  the 
courts  hare  been  always  opposed  to  the  enforcement  of  penalties  ex- 
cept to  the  extent  necessary  to  secure  the  manifest  object  of  their 
infliction*'  For  this  reason,  as  we  hare  seen,  they  are  agreed  in 
construing  penal  statutes  strictly. 

The  act  before  us  gives  the  forfeiture  upon  the  failure  of  any 
railroad  company  to  comply  with  its  provisions  ''  durmg  any  trip 
of  the  passenger  cars."  Under  the  rules  of  construction,  adopted 
by  the  courts,  there  would  be  only  one  penalty  for  each  trip.  The 
statute  does  not  in  so  many  words  give  the  right  of  action  to  a 
common  informer,  and  the  argument  is  strongly  persuasive,  espe- 
cially in  view'  of  the  amount  of  the  penalty,  that  the  right  of 
action  is  given  only  to  a  passenger  aggrieved  by  the  default  But 
if  it  be  conceded  that  a  qui  tarn  action  might  be  brought  by  any 
one,  the  statute  does  not  say  that  there  shall  be  a  penalty  for  *'each 
and  every  offense."  In  the  absence  of  these  words  it  seems  to  be 
settled  that  only  one  recovery  can  be  had  for  acts  or  omissions  in 
violation  of  the  statute,  prior  to  the  commencement  of  the  suit. 
5  Wait  Act.  ft  Del  164.  The  reason  is  that  it  is  the  action  which 
will  bring  the  default  to  the  attention  of  the  corporajjon  or  party, 
and  secure  a  compliance  with  the  law.  And  it  is  the  performance 
of  the  duties  imposed  which  inures  to  the  benefit  of  the  passengers 
on  whose  behalf  the  act  was  passed.  A  different  construction 
would  contravene  the  legislative  intent,  leave  an  opening  for  the 
perversion  of  the  act,  and  make  a  statute  punitive  which  was 
intended  to  be  remediaL 

Accordingly,  under  a  statute  giving  a  penalty  against  any  person 
employing  another  to  act  as  a  pilot  who  has  no  license,  it  was  held 
that  there  could  be  only  one  recovery  against  the  defendant, 
although  he  had  employed  an  unlicensed  pilot  for  several  ships. 
Sturgts  V.  Spofford,  45  N.  Y.  446.  The  same  ruling  was  made 
where  a  pendty  of  $50  was  given  against  any  railroad  company  for 
taking  more  than -a  fixed  rate  of  fare.  Fhsher  v.  Nino  York  Cen- 
tral Railroad  Company^  46  N.  Y.  644.  *^  The  omission  from  the 
statute  of  the  words  'for  each  and  every  offense,' "  say  the  court 
in  that  case,  *'  shows  clearly  that  the  legislature  did  not  intend  to 
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open  the  door  to  a  practice  adopted  in  a  case  originating  in  another 
part  of  the  State,  now  under  adyisement  in  this  court,  of  opening 
a  book  account  of  penalties  accrued,  and  delaying  suit  for  a  year 
when  such  penalties  amounted  to  between  t20,000  and  130,000.  A 
construction  permitting  this  would  defeat  the  intention  of  the  leg- 
islature, which  was  to  suppress  the  extortion  by  prompt  prosecu- 
tion, by  enabling  parties  to  forbear  suing  until  the  aggregate 
penalties  amounted  to  a  large  sum,  and  induce  others  to  do  as  one 
of  the  plaintiffs  in  one  of  the  cases  now  in  judgment  was  honest 
enough  to  testify  he  did;  that  was  to  abandon  other  business,  and 
spend  his  time  for  a  considerable  period  in  riding  back  and  forth 
from  Tonawanda  to  Buffalo  for  the  purpose  of  earning  penalties.'' 

The  plaintiff  in  this  suit  has  brought  before  us  precisely  the  case 
presented  to  the  court  of  errors  and  appeals  of  New  York  under 
a  similar  statute.  The  decision  of  that  eminent  tribunal  commends 
itself  to  our  judgment  and  sense  of  justice.  To  allow  a  person  to 
open  a  book  account  of  penalties  at  an  insignificant  way  station, 
and  run  up  a  charge  of  $24,000  for  the  failure  of  the  conductor  to 
announce  the  station,  or  the  length  of  stay,*  of  which  no  pas- 
senger has  complained,  would  shock  the  conscience,  pervert  th^ 
intention  of  the  legislature,  and  turn  a  remedial  into  a  highly  puni- 
tive statute.  It  would  be  a  literal  construction  of  the  words  of  the 
statute  which  would  recall  the  similar  construction  by  a  somewhat 
famous  judicial  tribunal  of  the  middle  ages  of  a  law  making  it  a 
capital  offense  to  shed  blood  in  the  street,  whereby  an  unfortunate 
leech  was  condemned  to  the  gallows  for  bleeding  his  apoplectic 
patient  on  the  sidewalk  where  he  had  dropped  down.  If  the  leg- 
islature had,  in  the  act  before  us,  in  so  many  words  authorized 
what  the  plaintiff  has  done  without  any  notice  to  the  company,  it 
would  be  difficult  to  sustain  the  constitutionality  of  the  statute. 
£*or  the  effect  would  be  the  imposition  of  an  excessive  fine.  Const., 
art.  1,  §  16.  But  the  legislature  had  no  such  intention,  and  we' 
shall  not  press  the  language  used  so  as  to  do  indirectly  what  could 
not  perhaps  have  been  done  directly.  The  statute,  both  upon 
reason  and  authority,  admits  of  a  different  construction.  We  are 
of  opinion  therefore  that  only  one  penalty  can  be  recovered  up  to 
the  brinj^ng  of  the  suit. 

[Omittmg  minor  point.] 

The  exceptions  to  the  report  of  the  referees  will  be  sustained, 
the  judgment  of  the  court  below  reversed,  and  the  cause  remanded 
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for  a  repleader  with  leave  to  the  defendant  td  move  to  strike  out 
all  the  counts  of  the  declaration  except  one  to  be  selected  by  the 
plaintiff,  and  with  directions  to  the  Circuit  Court  to  proceed  in 
accordance  with  this  opinion  by  striking  out  the  other  counts. 
The  defendant  will  pay  the  costs  of  this  court. 

Judgment  affinmd. 
Fbbsmak,  J.,  dissented. 


State  v.  Gardner. 

(IS  Lea,  134.) 

Orvrnfmal  law  —  tout  indictment, 

A  lost  indictment  may  be  supplied  bj  a  copy,  upon  affidavits,  independent  of 

the  recollection  of  the  Judge.^ 
It  seems,  the  case  is  covered  by  the  Code. 

rilUE  opinion  states  the  case. 

Lm,  attorney-general,  for  State. 
F.  W.  Moore,  for  Gardner. 

Freeman,  J.  At  March  term,  1883,  ten  presentments  were  re- 
turned, found  true  bills,  into  the  Circuit  Court  for  Obion  county, 
against  the  defendant,  Gardner.  Oapias  wbs  isBneA  on  all  these, 
and  defendant  arrested.  In  August  after  this  the  clerk's  drawer 
was  broken  open,  and  the  presentments  all  stolen  and  never  re- 
covered. 

After  this,  in  open  court,  the  energetic  district  attorney-general 
of  this  district  moved  the  court  to  supply  the  lost  papers,  and 
tendered  the  afSdavit  of  the  clerk,  showing  the  loss  and  circum- 
stances attending  it,  together  with  his  own  affidavit,  showing  the 
papers  by  him  tendered  to  supply  the  loss  were  clearly  the  same  as 
the  papers  stolen.  This  was  shown  by  the  fact  that  the  present- 
ments were  printed  formsy  the  same  as  then  in  his  possession,  and 
the  facts  as  to  dates,  etc.,  necessary  to  be  inserted  in  writing,  were 

taken  from  the  notes  found  in  the  grand  jury  book,  together  with 



*  See  SfehuUt  v.  State,  ant^,  194. 
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the  memory  of  the  officer^  of  the  facts  from  information  had  by  him 
at  the  time  of  drawing  the  papers  from  the  witness  on  whose  testi- 
mony they  were  found.  There  is  no  question  but  the  proof  of  the 
identity  of  the  matter  of  the  papers  was  clearly  made  out 

His  honor  the  Circuit  judge  refused  to  allow  the  papers  supplied, 
basing  his  ruling  upon  the  fact  that  from  his  own  statement,  found 
in  the  record,  he  had  never  read  the  presentments,  and  therefore 
could  not  himself  say  whether  the  papers  tendered  were  correct. 

The  ruling  of  his  honor  is  based  on  the  early  decision  of  this  court. 
State  y.  Harrison^  10  Yerg.  542.  That  case  is  evidently  the  result 
of  the  technical  views  of  our  courts  at  that  day,  and  the  theory 
then  prevalent,  that  all  technical  objections  should  be  allowed  to 
prevail  in  favor  of  the  defendant  in  criminal  cases.  No  such  views 
now  prevail,  nor  would  they  be  in  accord  with  the  spirit  in  which 
the  criminal  law  is  now  and  should  be  administered.  Judge 
TuBLBY,  in  the  above  opinion,  seems  also  to  lay  much  stress  on  the 
danger  to  the  lives  and  liberties  of  the  citizen.  He  says:  '^To 
establish  the  principle  that  a  judge  might  supply  a  lost  indictment 
upon  afSdavits  of  others,  independent  of  his  own  recollection,  would, 
as  we  think,  be  exceedingly  dangerous  to  the  lives  and  liberty  of 
the  citizen."  We  are  unable  to  appreciate  at  this  day  the  force  of 
this  reasoning.  When  analyzed,  it  means  simply  that  in  a  case  like 
this,  where  the  best  evidence  possible  is  furnished  of  the  correct- 
ness of  the  supplied  papers,  it  should  not  be  done,  because  of  fail- 
ure to  get  the  evidence  of  the  judge  who  would  be  the  party  least 
likely  ever  to  be  able  to  furnish  such  evidence,  who  in  this  case  (as 
it  would  bo  found  practically  in  any  case)  had  never  read  the  in- 
dictment or  presentment,  and  who  by  the  duties  of  his  place  is 
never  required  or  expected  to  do  so.  As  to  the  danger  to  the  citi- 
zen, that  has  no  better  support  in  reason.  What  forcible  differ- 
ence it  can  make  to  an  innocent  man  whether  the  proof  of  his  inno- 
cence be  presented  to  a  jury,  upon  an  original  or  copy  of  a  present- 
ment, is  to  us  unseen.  If  he  be  guilty,  then  he  deserves  to  be  con* 
victed,  no  wrong  is  done  him,  and  the  law  is  vindicated.  Happily 
such  views  have  all  passed  away. 

The  plain  principle  of  the  common  law  and  of  sound  reason 
should  apply  in  a  criminal  case  as  well  as  in  civil  cases,  that  is 
when  the  papers  are  lost  they  shall  be  carefully  and  accurately 
supplied  by  satisfactory  evidence  of  their  loss  and  their  contents. 

While  we  have  no  doubt  the  law  is  as  we  have  stated  and  the 
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papers  were  properly  offered  to  be  supplied  in  this  ease  under  the 
rules  of  the  common  law,  we  think  a  fair  construotion  of  the  act  of 
1847-8,  section  3907  of  the  Code  would  include  this  as  well  as  civil 
causes.  It  is:  '^  Any  record,  proceeding  or  paper  filed  in  any 
action  at  law  or  equity  if  lost  or  mislaid  unintentionally,  or  fraudu- 
lently made  away  with,  may  be  supplied  upon  application  under 
the  orders  of  the  court,  by  the  best  e?idence  the  nature  of  the  case 
will  admit  of."  This  may  well  be  held  to  be  a  criminal  action 
pending  at  law  against  defendant,  under  the  definition  of  Bacon, 
who  says  actions  are  either  criminal  or  civil  —  criminal  are  either 
where  judgment  of  death,  as  appeals  of  death  or  robbery,  or  only 
to  have  a  fine  for  the  king  or  imprisonment.  See  Bacon  Abr.,  yoL 
1,  63. 

A  more  liberal  rule  in  &ct  might  well  be  adopted  in  criminal 
oases  like  the  present,  where  no  other  papers  seem  to  have  been 
stolen,  because  the  grave  suspicion  must  be  indulged  that  in  such 
a  case  the  defendant  has  been  the  party  guilty  of  the  abstraction, 
or  was  in  some  way  actively  connected  with  it  —  he  the  only  party 
who  has  the  slightest  interest  in  the  destruction  of  the  papers.  To 
hold  that  the  papers  could  only  be  supplied  from  the  memory  of 
the  judge  is  practically  to  hold  that  they  could  not  be  supplied  at 
all,  and  thus  hold  out  an  inducement  to  the  parties  prosecuted  to 
surreptitiously  obtain  and  destroy  the  papers  and  thus  avoid  the  pen- 
alty of  the  law.  Still  more,  the  higher  the  crime  or  the  heavier 
the  penalty  likely  to  be  incurred,  the  greater  the  temptation,  and 
BO  the  evil  tendency  of  the  view  is  still  more  intensified  in  criminal 
cases. 

'  For  these  reasons  we  overrule  the  case  in  10  Yerger,  and  hold  the 
court  erred  in  not  permitting  the  papers  supplied.  The  case  will 
be  remanded  to  be  proceeded  in  under  this  opinion. 

B$per$ed  and  renumded. 
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■ 

Jaoiesok  v.  Nashyills,  Ohattakooga  and  St.  Louis  Railway. 

(18  Lea,  401.) 
Damage — praximaU  eauae. 

•The  defendant  left  a  train  of  cars  standing  entirely  aeroes  a  higliwaj  oroesing 
near  its  station,. and  the  plaintiff,  desiring  to  reach  the  station,  undertook 
to  drive  with  a  horse  and  cart  at  a  point  where  there  was  no  crossing  and 
the  track  was  raised  above  the  ground,  and  he  was  thrown  off  bj  the  jostling 
of  the  cart  and  injured.  HM,  that  the  injury  was  not  the  proximate  result 
of  the  defendant's  conduct.* 

ACTION  for  personal  injnry  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

W.  C.  Donaldson,  for  Jackson. 

Foster  V.  Brown  and  W.  D.  Spoars^  for  railroad  company. 

OooPBBy  J.  The  Circuit  judge  sustained  a  demurrer  to  the  dec- 
laration in  this  case  and  the  referees  report  that  his  judgment 
should  be  reversed.     The  defendant  excepts. 

The  action  is  brought  to  recover  damages  for  injuries  to  the 
plaintiff's  husband  resulting  in  his  death .  The  declaration  avers 
that  the  defendant's  branch  road  passes  through  the  town  of  Vic- 
toria, in  Marion  county,  having  a  depot  on  its  south  side  for  the 
accommodation  of  passengers  and  the  receipt  of  their  baggage  and 
freight;  that  the  business  part  of  the  town  and  the  residence  of 
plaintiff's  husband  were  on  the  north  side  of  the  railroad;  that  there 
was  only  one  public  crossing  or  way  over  the  railroad  for  reaching 
the  depot  from  the  north  side  which  was  made  ftnd  provided  by  the 
defendant  for  the  public  to  travel  on  and  over;  that  on  the  evening 
before  the  injury  to  the  plaintiff's  husband  resulting  in  his  death,  the 
defendant  left  a  train  of  cars  standing  on  their  track  across  the  way 
aforesaid,  and  although  notified  that  evening  by  the  deceased  that 
he  wished  to  cross  the  road  the  next  morning,  failed  to  remove  the 
same;  that  on  the  next  morning  the  plaintiff's  husband  drove  his. 
c^  in  which  was  the  trunk  of  a  traveller  intending  to  take  passage 
on  the  defendant's  train  that  morning,  along  the  public  way  across 

*  See  EhrgoU  v.  Mayor  (96  N.  T.  264),  48  Am.  Rep.  622;  note  47  id.  885. 
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the  railroad  to  carry  the  trunk  to  the  depot;  that  by  reason  of  the 
obsti^action  of  the  way  by  the  defendant's  standing  train  plaintiff's 
husband  was  compelled,  in  order  to  reach  the  depot  with  his  cart, 
to  cross  the  railroad  track  where  no  crossing  was  made  or  proyided 
by  the  company,  and  where  the  track  was  about  twelve  inches  high 
from  the  ground  to  the  top  of  the  rail,  and  while  so  crossing  he 
was,  by  the  jostling  and  toppling  of  the'cart,  thrown  under  the 
wheels  of  the  cart,  receiving  injuries  from  the  effect  of  which  he  died. 

The  question  raised  by  the  defendant's  demurrer  to  the  declaration 
is  whether  the  obstruction  by  the  defendant  of  the  cross-way,  which 
is  charged  to  have  been  "  willfully,  carelessly,  wrongfully,  unlaw- 
fully and  negligently  "  done,  was  the  proximate  cause  of  the  injury 
to  the  plaintiff's  husband  so  as  to  render  the  defendant  liable  there- 
for in  damages.  The  right  of  the  public  to  the  highway  crossing 
for  the  purpose  of  travel  is  so  far  paramount  to  the  right  and  con- 
venience of  the  company  for  any  other  purpose  than  that  of  transit 
by  its  running  trains,  that  the  obstruction  as  stated  in  the  declara^ 
tion  was  clearly  negligent  and  unlawful.  SUite  v.  Morris,  etc.. 
Railroad  Company,  25  N.  J.  L.  437.  The  defendant  was  there- 
fore liable  in  damages  to  any  person,  having  a  right  to  cross  its  road 
M  that  point  who  was  prevented  from  so  doing  by  the  obstruction. 
And  the  only  question  is  whether  the  injury  sued  for  was  so  far  a 
proximate  result  of  the  obstruction  as  to  render  the  defendant  liable 
therefor  because  of  the  obstruction.  The  declaration  does  not 
•aver  or  state  any  fact  of  negligence  or  wrong  on  the  part  of  the  de- 
fendant connecting  it  with  the  injury,  except  the  creation  of  the 
obstruction  to  the  public  way  by  the  standing  train  of  cars. 

A  long  series  of  judicial  decisions  has  defined  proximate  or  im- 
mediate and  direct  damages  to  be  the  ordinary  and  natural  results 
of  the  negligence,  such  as  are  usual  and  might  therefore  have  been 
expected;  and  this  includes  in  the  category  of  remote  damages 
such  as  are  the  result  of  an  accidental  or  unusual  combination  of 
circumstances  which  would  not  be  reasonably  anticipated,  and 
over  which  the  negligent  party  has  no  controL  2  Thomp.  Neg. 
1083,  citing  the  authorities.  A  proximate  cause  is  therefore  a  prob- 
able cause,  and  a  remote  cause  an  improbable  cause.  A  wrong-doer, 
in  other  words,  is  answerable  for  all  the  ordinary  and  natural  con- 
sequences of  his  wrong  but  no  further.  The  difficulty  is  in  apply- 
ing the  general  rule  to  the  facts  of  a  particular  case. 

It  is  very  clear  that  a  railroad  company  would  not  be  liable  for 
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an  injury  to  a  person  who  undertook  to  drive  a  cart  across  its  track 
at  any  oth^r  place  than  a  regular  crossings  and  wasthrow^  tjcQtt.  the 
cart  bj  its  jolting  over  the  rails.  The  track  is  the  property  of  the 
railroad  company,  not  intended  to  be  crossed  by  other  vehicles  ex- 
cept at  the  ways  provided  for  the  purpose,  and  a  third  person  who 
undertook  to  pass  it  elsewhere  would  be  a  mere  trespasser.  Such 
a  person  would  act  at  his  peril,  the  company  being  in  no  way  re- 
sponsible for  any  accident  resulting  from  the  attempt.  The  only 
possible  ground  to  take  this  case  out  of  the  general  rule  is  that  the 
wrongful  obstruction  of  the  highway  justified  the  plaintiff's  hus- 
band in  adopting  an  unlawful  and  dangerous  route  to  reach  the  de- 
pot, and  made  the  defendant  liable  for  the  consequences.  And 
this  is  the  position  assumed  by  counsel,  the  argument  being  that 
the  traveller  has  a  right  to  reach  his  destination,  and  adopt  the  best 
mode  which  seems  open  to  him,  the  question  whether  he  was  justi- 
fied in  so  doing  being  one  for  the  jury.  But  it  is  difficult  to  see 
how  because  one  party  has  done  an  unlawful  act,  the  other  party 
can  be  justified  in  doing  an  equally  unlawful  act  at  the  risk  of  the 
former.  And  the  authorities  are  all  in  conflict  with  the  contention. 
It  seems  to  be  well  settled  that  if  a  traveller  is  compelled  to  leave 
the  highway  by  reason  of  a  defect  therein  rendering  it  impassable, 
and  while  so  off  the  highway,  and  attempting  with  due  care  to  pass 
the  obstacle,  receives  an  injury,  he  cannot  recover  damages  of  the 
town,  although  he  could  have  done  so  if  the  injury  had  happened 
to  him  on  the  highway ;  for  the  negligence  of  the  town  is  to  be 
deemed  a  remote  cause  of  the  injury.  2  Thomp.  Neg.  1C92.  It  was  so 
held  when  the  traveller,  going  off  the  highway  to  shun  an  obstruc- 
tion not  otherwise  passable,  foundered  in  a  pond.  TisdaU  v.  Norton^ 
8  Mete.  888.  And  when  a  bridge  having  been  washed  away  and 
not  rebuilt,  the  traveller  attempted  to  cross  at  a  ford  not  in  the  ded- 
icated highway,  the  river  being  swollen.  Hyde  v.  Jamaica,  27  Vt 
443,  458.  The  mere  fact  that  a  bridge  is  impassable  will  not  justify 
a  traveller  in  attempting  to  ford  the  stream  under  circumstances  of 
danger.  Damages  accruing  from  this  source  are  not  the  proximate 
consequences  of  a  failure  to  keep  the  bridge  in  repair.  Day  v. 
Orostmanf  1  Hun,  570 ;  4  T.  &  C.  122 ;  Jacknon  v.  Greene 
(huniyy  76  N.  0.  282 ;  Famum  v.  Concord,  2  N.  H.  392. 

The  exception  to  the  report  of  the  referees  will  be  allowed,  and 
the  judgment  of  the  Circuit  Oourt,  sustaining  the  demurrer  to  the 
declaration,  affirmed. 

Vol.  XrJX  — 84 
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Paykb  y.  Western  and  *  Atlantic  Ba^ilboad  Oompant. 

(18  L«a.  801.) 

Action — la/ui^  act  maUoUmdy  done. 

No  action  lies  for  the  malicioas  posting  of  a  notice  by  an  employer  forbidding 
bis  employees  to  trade  with  a  person  named  therein.* 


T 


HE  opinion  states  the  case.    The  plaintiff  had  judgment  below. 


Elder  A  White,  for  Payne. 

Cooke  d  Cooke,  for  railroad  company. 

Ingbbsoll,  Sp.  J.  The  question  in  this  case  is  as  to  the  suffici- 
ency of  the  declaration.  The  Circuit  judge  sustained  the  demurrer 
and  dismissed  the  suit.  The  referees  recommend  reversal  of  the 
judgment.  The  suit  is  against  a  railroad  company  and  its  general 
agent,  and  the  declaration  of  plaintiff  is  as  follows: 

'^That  on  the  16th  day  of  February,  1883,  and  for  many  years 
previous  thereto  and  continuaUy  since,  plaintiff  has  been  engaged 
in  business  as  a  merchant  in  Chattanooga,  Teimessee,  and  operating 
a  store  on  Market  street  at  and  near  the  depot,  car-shed,  railroad 
track  and  yard  of  the  defendant,  the  Western  and  A,tlantic  Bailroad 
Company.  Plaintiff  has  at  all  times  sustained  a  good  character; 
and  by  close  attention  to  business,  and  honest  and  fair  dealing 
plaintiff  had,  on  the  16th  of  February,  1883,  built  up  and  fully  es- 
tablished a  large,  extensive  and  profitable  business;  the  defendant, 
the  Western  and  Atlantic  Sailroad  Company,  is  a  large  and  wealthy 
corporation,  operating  and  controlling  a  line  of  railroad  leading 
from  Chattanooga,  Tennessee,  to  Atlanta^  Georgia.  That  said  cor- 
poration employs  a  very  large  number  of  hands  both  in  and  out  ct 
Chattanooga;  there  are  also  four  other  railroads  coming  into  Ohatr 
tanooga,  all  intimately  associated  with  the  defendant  railroad  com^ 
pany  in  business  relations.  Plaintiff's  store  is  located  nearly  in  the 
center  of  five  railroad  termini  leading  into  the  city.  Plaintiff  had 
built  up  and  was  enjoying,  on  the  day  and  year  aforesaid,  a  large, 
extensive  and  profitable  business  with  the  employees  of  all  the 

^  See  Hej/iCOodT,  TUZftm (76  Me.  225),  46  Am.  Rep.  878 ;  OheUe^  ▼.  IRngm 

Me.  164),  48  Am.  Rep.  669. 
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rtiforesaid  railroads;  especially  was  he  selling  many  goods  to  and 
doing  a  large  business  with  the  agents  and  employees  of  the  defend- 
ant railroad  company,  both  in  Chattanooga  and  along  the  line  of 
said  railroad;  he  had  also  built  up  a  large  trade  along  the  line  of 
.said  railroad,  both  buying  and  selling  goods  to  persons  living  along 
the  line  of  said  road,  other  than  employees.  The  defendant,  J.  G. 
Anderson,  is  the  general  agent  of  the  defendant  railroad  company 
at  Chattanooga,  having  in  charge  and  controlling  the  employees  in 
Chattanooga,  Boyce  station  and  elsewhere  along  the  line  of  said 
railroad.  And  the  said  plaintiff  further  declares  that,  while  so  en- 
gaged in  his  legitimate  and  profitable  business  ♦  ♦  ♦  ♦  the 
said  defendants  wickedly,  unlawf  uUy,  fraudulently  and  maliciously 
conspired  and  confederated  together  out  of  malice,  ill-will  and 
wicked  feeling  to  break  up,  injure,  damage  and  ruin  plaintiff  in  his. 
business,  and  to  that  end  and  for  that  purpose,  they,  the  said  de- 
fendants, on  the  day  and  year  aforesaid,  did  make,  publish  and 
circulate  the  following  scandalous  and  injurious  order,  threat,  com- 
mand and  paper  writing,  to- wit: 

FAruarif  16,  1883. 

J.  T.  Bobinaon,  T.  M. —  Any  employee  of  this  company  on  Chattanooga  pay- 
roll who  trades  with  L.  Payne  from  this  date  will  be  discharged.  Notify  all 
in  yonr  department.  J.  C.  Andkbson,  Agent. 

!  The  said  J.  T.  Bobinson  is  and  was  yard-master  in  the  employ  of 
the  defendant  railroad  company,  controUing  and  having  under  him 
a  large  number  of  hands.  Like  orders  and  commands  were  ad- 
dressed and  sent  to  other  heads  of  departments  of  said  railroad; 
and  the  same  were  posted  and  published  by  defendants  and  read 
and  commented  upon  all  along  the  line  of  said  railroad  among  and 
by  plaintiff's  patrons  and  customers.  Plaintiff  further  declares 
that  by  reason  of  said  order  and  command,  and  other  means  used 
by  defendants,  he  was  brought  into  reproach,  disrepute,  suspicion 
and  distrust,  and  his  business  broken  up  and  ruined.  The  em- 
ployees of  the  defendant  railroad  company,  deterred  and  intimi- 
dated by  the  threat  contained  in  said  illegal  command  and  order, 
quit  trading  with  plaintiff  because  of  the  illegal  and  malicious  inter- 
ference, threats  and  combination  of  defendants,  and  his  business  far 
and  near  has  been  greatly  damaged  and  ruined,  to  his  damage,"  etc. 
;  In  the  second  count  the  plaintiff  setting  forth,  as  in  the  first,  his 
lawful  and  lucrative  business  and  good  character  and  repute  as  a 
merchant,  and  the  power,  wealth  and  influence  of  the  railroad. 
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company  and  its  employment  of  many  persons  who  traded  with 
him,  but  omitting  any  averment  of  Anderson's  agency,  compLuna 
that  '*  the  defendants  anlawf ally,  wickedly,  wantonly,  malicioiuly 
and  out  of  their  malice  toward  him,  the  plaintiff,  undertook  by 
means  of  threats,  insinuation,  innuendoes,  slander  and  other  meam 
to  oppress,  injure,  damage  and  ruin  plaintiff  in  his  legitimate  bad- 
ness and  destroy  his  character;  and  by  the  means  and  for  the  poi- 
pbse  aforesaid,  and  with  said  wicked  motive,  did  oppress,  injure, 
damage  and  ruin  plaintiff's  business,  character  and  reputation; 
that  the  said  defendants  threatened  among  other  things,  to  discharge 
any  of  the  employees  of  said  railroad  company  who  should  trade 
with  plaintiff,  and  this  was  published  far  and  near  by  defendants, 
whereby  not  only  said  employees  were  deterred  from  trading  with 
him,  but  he  was  brought  into  reproach,  disrepute  and  suspicion, 
and  lost  his  other  trade  and  custom,"  etc 

The  difference  between  the  two  counts  is:  First.  In  the  first 
Anderson  is  described  as  the  company's  agent,  and  in  the  second 
he  is  not.  Second.  In  the  first  the  posted  notice  is  set  out  ipsissi- 
mis  verbis,  while  in  the  second  its  publication  and  purport  are  al- 
leged in  general  terms. 

The  demurrer  of  defendants  contains  the  following  grounds  of 
objection  to  the  declaration: 

First.  Defendants  had  the  right  to  discharge  employees  because 
they  traded  with  plaintiff,  or  for  auy  other  cai^e. 

Second.  If  they  had  no  such  right,  the  act  was  merely  a  breach 
of  the  contract  of  employment  for  which  plaintiff  had  no  right  of 
action. 

Third.  Plaintiff  had  no  vested  right  in  the  trade  of  defendants' 
employees;  wherefore  they  had  the  right  to  prefer  employment  by 
defendants  to  trading  with  plaintiff  and  consequently  to  withdraw 
their  trade  frpm  him,  and  he  could  not  sue  defendants  therefor. 

Fourth.  The  order  complained  of  was  not  libellous  in  itself,  nor 
is  it  made  so  by  innuendo,  nor  is  there  any  matter  alleged  which 
is  actionable. 

Fifth.  The  railroad  company  demurs  because  it  could  not  be  lia- 
ble for  the  unauthorized,  wrongful  act  of  its  agent,  Anderson,  not 
within  the  line  of  his  duty. 

Sixth.  Anderson  had  a  right  to  hire  and  discharge  employees 
without  direction  from  any  one,  and  for  any  wrong  done  defeadaati 
would  be  liable  only  to  the  employees  so  discharged. 
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The  only  distinctive  feature  of  the  last  groimd  of  demurrer  seems 
to  be  the  assertion  of  Anderson's  right  to  hire  and  discharge  em- 
ployees without  direction  from  the  railroad  company,  the  latter 
part  asserting  the  limitation  of  liability  to  the  employee  for  wrong 
done  being  embraced  in  a  former  head  of  demurrer.  The  peculiar 
ground  relied  on  in  this  head  is  obnoxious  to  the  objection  that  it 
is  a  speaking  demurrer,  for  in  the  second  count  of  declaration  it 
does  not  appear  that  Anderson  was  even  the  agent  of  the  railroad 
company;  and  in  the  first,  though  the  agency  is  alleged  it  does  not 
appear  that  he  possessed  the  extent  of  authority  asserted  for  him 
in  the  demurrer.  Wherein  it  is  peculiar  therefore  this  ground  of 
demurrer  is  not  well  taken. 

The  fifth  ground  above  set  forth  is  untenable  as  to  the  second 
count  because  of  the  absence  therefrom  of  any  allegation  of  the 
agency  of  Anderson;  and  as  to  the  first  count,  because  first,  instead 
of  wanting  in  an  averment  of  the  authority  of  Anderson  as  agent 
of  the  company,  it  alleges  expressly  a  combination  and  conspiracy 
between  principal  and  agent  to  do  this  alleged  wrong  to  plaintiff, 
and  a  participation  by  both  in  the  act  complained  of;  and  second, 
corporations  are  liable  for  the  tortious  acts  of  its  agents  within  the 
apparent  scope  of  corporate  powers,  which  are  done  in  the  interest 
of  the  corporation  and  in  pursuance  of  any  general  or  special 
authority.    Cooley  Torts,  119,  120. 

The  objection  to  the  declaration  as  one  for  libel  or  slander  is  well 
taken.  The  published  order  set  out  in  the  first  count  not  only 
contains  no  libellous  statement,  but  it  has  in  it  no  reference  even, 
direct  or  indirect,  to  the  character  of  plaintiff.  There  is  no 
innuendo  in  the  count  and  it  is  not  easy  to  see  what  statements  or 
references  therein  contained  would  support  one,  and  this  may  ex- 
plain its  absence.  Let  it  suffice  that  no  libel  or  slander  is  made 
out  directly  or  by  imputation  even  in  the  count  whieh  sets  out  the 
writing.  The  second  count  bears  no  resemblance  to  a  declaration 
in  libel  or  slander.  It  sets  out  no  writing  or  spoken  words  even, 
but  merely  contains  a  general  charge  that  defendants  undertook  by 
means  of  ^'insinuations,  innuendos,  slander  and  other  means  to 
oppress,  injure,"  etc.  Malice  is  freely  charged,  and  the  charge  is 
frequently  repeated  in  both  counts.  But  there  is  no  suggestion 
even  of  any  false  statement  written  or  spoken  by  defendants  or 
either  of  tbem.  Without  this  of  course  no  action  for  libel  oi 
slander  can  be  maintained;  for  no  amount  of  malice  will  compeu- 
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sate  for  the  absence  of  falsehood  in  the  legal  requirements  of  this 
kind  of  action*  The  suit  is  not  maintainable  therefore  as  an  action 
of  libel  or  slander,  either  to  personal  character  or  business  reputa- 
tion. It  must  stand,  if  at  all,  upon  the  alleged  nudicious  and  un- 
lawful conspiracy  and  combination,  and  wicked  conduct  of  defend- 
ants, for  the  purpose  and  with  the  efFect  to  deprive  plaintiff  of  his 
customers,  and  thus  oppress,  injure  and  ruin  him  in  his  trade. 

This,  rather  than  libel  or  slander,  is  the  particular  wrong  and 
injury  specially  relied  on  by  plaintiff.  As  concisely  put  in  argu- 
ment by  his  counsel:  **  We  have  brought  a  suit  to  recover  damages 
because  defendants,  by  threats  and  intimidations,  prevented  people 
from  trading  at  our  store.'' 

The  full  scope  of  his  argument  is: 

**  The  declaration  sets  up  that  plaintiff  was  pursuing  a  lawful 
business  — that  of  a  merchant;  and  that  defendants,  out  of  malice 
and  ill-will  toward  him,  entered  into  an  unlawful  confederation 
and  conspiracy  to  break  him  up;  and  that  pursuant  to  such  unlaw- 
ful purpose,  by  means  of  threats,  force  and  intimidation,  they  drove 
his  customers  from  him  and  succeeded  in  breaking  up  his  business." 

**  Lawful  competition  is  allowed,  but  not  a  conspiracy  forcibly 
and  by  threats  and  intimidation  to  interfere  with  another's  legiti- 
mate business." 

**  The  good-will  of  a  business  is  the  subject  of  acquired  right 
and  can  be  bought  and  sold  as  other  property." 

''  Defendants  not  only  maliciously  invaded  and  weakened  plaint- 
iff's legal  right  to  the  good-will  in  his  business,  but  by  their  threats, 
intimidation  and  force  destroyed  this  acquired  right" 

*^  He  who  invades,  weakens  or  destroys  a  legal  right  malicioudy, 
:s  liable  in  damages  therefor." 

''Every  malicious  act  is  wrongful  of  itself  in  the  eye  of  the  law; 
•md  if  it  cause  damage  or  hurt  to  another,  it  is  a  tort,  and  may  be 
made  the  foundation  of  an  action." 

''When  a  violent  or  malicious  act  is  done  to  a  man's  occupation^  pro- 
fession or  way  of  getting  a  livelihood,  then  an  action  lies  in  all  cases." 

"  The  defendants  did  do  a  malicious,  injurious  act  to  plaintiff's 
occupation,  and  hence  they  are  liable." 

To  this  forcible  statement  of  plaintiff's  case,  defendant's  answer 
in  effect  is:  We  have  a  right  to  employ  or  not  employ,  when  and 
whom  we  choose.  We  may  discharge  our  employees,  all  or  singly, 
whenever  we  choose;  with  or  without  reason;  because  they  trade 
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with  plaintiff  or  do  not  trade  with  him;  and  if  the  employees  are 
injured  or  wronged  thereby,  they  may  sue;  but  plaintiff  cannot- 
It  is  purely  a  matter  of  contract  between  the  company  and  its  em- 
ployees; and  if  a  contract  has  been  broken  only  a  party  to  the  con- 
tract, or  one  in  privity,  can  sue  for  its  breach.  Plaintiff  shows  no 
such  privity,  and  therefore  cannot  maintain  this  action,  unless  de- 
fendant has  done  some  unlawful  act,  which  caused  the  injury 
complained  of;  the  only  act  complained  of  is  the  notice  to 
hands  that  they  will  be  discharged  if  they  trade  with  plaintiff. 
This  being  merely  the  exercise  of  an  undoubted  right  by  defend- 
ant, cannot  give  plaintiff  a  right  of  action,  even  though  the 
act  was  maliciously  done,  and  the  plaintiff  suffered  injury 
therefrom;  because  malice  does  not  furnish  ground  for  civfl 
action.  Wrongful  acta  alone  are  actionable.  And  as  to  the 
conspiracy  alleged,  though  it  may  be  actionable,  it  does  not  be- 
become  so  until  some  wrongful  act  is  done  under  it;  and  since  the 
only  act  alleged  here  is  not  unlawful,  but  permissible  to  defendant, 
this  action  is  not  maintainable  for  conspiracy,  for  want  of  the 
wrongful  act  done  under  it;  lacking  this,  the  suit  must  fail,  though 
there  be  a  conspiracy  and  malice  toward  the  plaintiff,  and  in  conse- 
quence thereof,  and  of  the  lawful  act  of  defendants  thereunder, 
plaintiff  lost  his  customers  and  profits,  and  so  failed  in  his  business* 

Plaintiff  in  reply  to  this,  besides  asserting  the  correctness  of  his 
original  position,  denies  that  the  defendants  had  the  right  to  dis- 
charge or  threaten  to  discharge  employees  for  trading  with  him, 
because  the  concession  of  such  authority  and  its  exercise  by  strong 
corporations  and  large  manufacturers  would  unfairly  defeat  and 
destroy  competition,  and  tend  to  create  monopoly  in  trade  ;  whereas 
the  law  should  discourage  the  latter  and  foster  the  former.  Plaint- 
iff also  insists,  that  while  our  decisions  furnish  no  precedent  for  his 
«uit,  and  we  have  no  statute  whatever  upon  the  subject,  the  cases 
cited  by  Mr.  Addison  in  the  first  volume  of  his  work  on  Torts, 
chapter  1,  section  1,  afford  abundant  authority  for  this  action. 

The  novelty,  interest  and  importance  of  the  questions  demand 
a  careful  examination  of  the  cases  and  the  principles  involved. 
The  case  turns  upon  the  common  law.  The  first  question  is:  Is 
it  unlawful  for  one  person,  or  a  number  of  persons  in  conspiracy,  to 
threaten  to  discharge  employees  if  they  trade  with  a  certain  mer- 
chant? Would  it  be  unlawful  to  discharge  them  for  such  reason? 
If  not«  it'  surely  would  not  be  unlawful  to  ''  threaten ''  it. 
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If  the  employees  are  engaged  for  fixed  terms^  it  may  be  assumed 
that  a  discharge  by  the  employer  for  such  a  reason  would  be  unwar- 
ranted, and  would  give  the  employee  an  action  for  breach  of  con- 
tract But  no  one  else,  except  a  priyy,  could  complain  of  the 
breach  of  contract^  and  the  ground  of  the  employee's  action  would 
be  the  refusal  of  the  employer  to  pay  him  for  the  period  promised 
in  the  contract  of  serrice.  If  the  seryice  is  terminable  at  the  option 
of  either  party,  it  is  plain  no  action  would  be  even  to  the  employee; 
for  either  party  may  terminate  the  sendee,  for  any  cause,  good  or 
bad,  or  withbut  cause,  and  the  other  cannot  complain  in  law. 
Much  less  could  a  stranger  complain.  No  action  could  accrue 
either  to  employee  or  stranger  for  breach  of  contract;  for  no  contract 
is  broken.  If  the  act  is  unlawful  it  must  be  on  other  grounds  than 
breach  of  contract,  as  that  it  unjustly  deprives  plaintiff  of  custom- 
ers and  trade  to  which  his  fair  dealing  entitles  him,  and  thus  de- 
stroys his  business. 

For  any  one  to  do  this  without  cause  is  censurable  and  unjust 
But  is  it  legally  wrong?  Is  it  unlawful?  May  I  not  refuse  to  trade 
with  any  one?  May  I  not  .forbid  my  family  to  trade  with  any  one? 
May  I  not  dismiss  my  domestic  senrant  for  dealing,  or  even  visiting, 
where  I  forbid?  And  if  iny  domestic,  why  not  my  farm-hand,  or 
my  mechanic,  or  teamster?'  And  if  one  of  them,  then  why  not  all 
four?  And  if  all  four,  why  not  a  hundred  or  a  thousand  of  them? 
The  principle  is  not  changed  or  affected  by  the  number.  And  if  it 
were,  who  should  say  how  many  it  would  be  lawful  and  how  many 
unlawful  to  forbid?  Nor  can  it  be  better  determined  by  effect  than 
by  number.  To  keep  away  one  customer  might  not  perceptibly 
affect  the  merchant's  trade;  deprived  of  a  hundred  of  them,  he 
might  fail  in  business.  On  the  contrary,  my  own  dealings  may  be 
so  important  that  if  I  cease  to  trade  with  him,  he  must  close  his 
doors.  Shall  my  act  in  keeping  away  a  hundred  of  my  employees 
be  unlawful,  because  it  breaks  up  the  merchant's  business,  and  yet 
it  be  lawiFul  tor  me  to  accomplish  the  same  result  by  withholding 
rfiy  own  custom? 

Obviously  the  law  can  adopt  and  maintain  no  such  standards  for 
judging  huilian  conduct;  and  men  must  be  left  without  interference 
to  buy  and  sell  where  they  please,  and  to  discharge  or  retain  em- 
ployees at  will  for  good  cause  or  for  no  cause,  or  even  for  bad  cause, 
without  therein  being  guilty  of  an  unlawful  act  per  se.  It  is  a 
right  which  an  employee  may  exercise  in  the  same  way,  to  the  same 
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extent,  for  the  same  cause  or  want  of  cause  as  the  employer.  He 
may  refuse  to  work  for  a  man  or  company,  that  trades  with  any 
obnoxious  person,  or  does  other  things  which  he  dislikes.  He  may 
persuade  his  fellows,  and  the  employer  may  lose  all  his  hands  and 
be  compelled  to  close  his  doors;  or  he  may  yield  to  the  demand 
and  withdraw  his  custom  or  cease  his  dealings,  and  the  obnoxious 
person  be  thus  injured  or  wrecked  in  business.  Oan  it  be  pretended 
that  for  this  cither  of  the  injured  parties  has  a  right  of  action 
sigainst  the  employees  ?  Great  loss  may  result,  indeed  has  often 
resulted  from  such  condnct ;  but  loss  alone  gives  no  right  of  action. 
Great  corporations,  strong  associations,  and  wealthy  individuals 
may  thus  do  great  mischief  and  wrong;  may  make  and  break  mer- 
chants at  will;  may  crush  out  competition,  and  foster  monopolies, 
and  thus  greatly  injure  individuals  and  the  public;  but  power  is 
inherent  in  size  and  strength  and  wealth;  and  the  law  cannot  set 
bound  to  it,  unless  it  is  exercised  illegally.  Then  it  is  restrained 
because  of  its  illegality,  not  because  of  its  quantity  or  quality.  The 
great  and  rich  and  powerful  are  guaranteed  the  same  liberty  and 
priviliege  as  the  poor  and  weak.  All  may  buy  and  sell  when  they 
choose;  they  may  refuse  to  employ  or  dismiss  whom  they  choose, 
without  being  thereby  guilty  of  a  legal  wrong,  though  it  may 
seriously  injure  and  even  ruin  others. 

Railroad  corporations  have  in  this  matter  the  same  right  en- 
joyed by  manufacturers,  merchants,  lawyers  and  farmers.  All  may 
dismiss  their  employees  at  will,  be  they  many  or  few,  for  good 
cause,  for  no  cause,  or  even  for  cause  morally  wrong,  without  being 
thereby  guilty  of  legal  wrong.  A  fortiori  they  may  "  threaten  "  to 
discharge  them  without  thereby  doing  an  illegal  act,  per  se.  The 
sufficient  and  conclusive  answer  to  the  many  plausible  arguments 
to  the  contrary,  portraying  the  evil  to  workmen  and  to  others  from 
the  exercise  of  such  authority  by  the  great  and  strong,  is:  They 
have  the  right  to  discharge  their  employees.  The  law  cannot  com- 
pel them  to  employ  workmen,  nor  to  keep  them  employed.  If  they 
break  contracts  with  workmen  they  are  answerable  only  to  them ; 
if  in  the  act  of  discharging  them  they  break  no  contract,  then  no 
one  can  sue  for  loss  suffered  thereby.  Trade  is  free,  so  is  employ- 
ment. The  law  leaves  employer  and  employee  to  make  their  own 
contracts;  and  these,  when  made,  it  will  enforce;  beyond  this  it  does 
not  go.  Either  the  employer  or  employee  may  terminate  the  re- 
lation at  will,  and  the  law  will  not  interfere,  except  for  contract 
Vol.  XLIX  —  85 
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broken.  This  secnres  to  all  ciyil  and  indoBtrial  liberty.  A  con- 
trary rule  would  lead  to  a  judicial  tyranny  as  arbitrary,  inesponsi- 
ble  and  intolerable  as  that  exercised  by  Scroggs  and  Jeffreys. 

But  plaintiff  says  that  the  defendants  wickedly  and  maliciously 
combined  and  confederated  for  the  unlawful  purpose  of  causing 
plaintiff's  customers,  by  means  of  threats  and  intimidation,  to  lea?e 
off  trading  with  him;  and  that  the  unlawful  purpose  was  accom- 
plished by  these  means,  and  thus  plaintiff's  business  was  ruined  and 
he  caused  to  suffer  great  pecuniary  loss;  and  he  urges  that  defend- 
ants are  liable  in  damages  therefor,  because  every  act  done  fraudu- 
lently or  maliciously,  and  for  the  purpose  and  with  the  effect  of 
injuring  another  in  his  lawful  business  gives  good  cause  of  action; 
and  so  the  referees  have  reported;  and  therefore  they  recommend 
the  reversal  of  the  judgment  sustaining  the  demurrer. 

If  defendants,  by  means  of  "  threats  and  intimidation,''  have 
driven  away  plaintiff's  customers  and  thus  destroyed  his  trade,  they 
have  injured  him  by  an  unlawful  act,  and  are  liable  to  him  in  dama- 
ges whether  they  did  it  wickedly  and  maliciously  or  not.  For  it  is 
unlawful  to  threaten  and  intimidate  one's  customers;  and  the  loss 
of  trade  is  the  natural  and  proximate  result  of  such  acts.  But 
''  threats  and  intimidations "  must  be  taken  in  their  legal  sense. 
In  law  a  threat  is  a  declaration  of  an  intention  or  determination  to 
injure  another  by  the  commission  of  some  unlawful  act;  and  an 
intimidation  is  the  act  of  making  one  timid  or  fearful  by  such  dec- 
laration. If  the  act  intended  to  be  done  is  not  unlawful,  then  the 
declaration  is  not  a  threat  in  law,  and  the  effect  thereof  is  not  in- 
timidation in  a  legal  sense.  So  too  of  the  alleged  conspiracy.  A 
•conspiracy  is  an  agreement  between  two  or  more  persons  to  do  an 
unlawful  act  If  the  act  to  be  done  is  not  unlawful  then  the  agree- 
ment or  combination  is  not  a  conspiracy.  The  question  then  is, 
what  were  the  acts  done,  or  intended  or  agreed  to  be  done,  by  which 
the  trading  was  prevented  ? 

In  the  second  count,  which  plaintiff  specially  reUes  on  to  sustain 
this  view  of  his  case,  after  charging  generally  the  use  of  threats 
and  intimidation,  he  specifies  as  follows:  ''The  said  defendaots 
threatened  among  other  things  to  discharge  any  man  in  the  employ 
of  said  railroad  company  who  should  trade  with  plaintiff,  and  this 
threat  was  published,"  etc.  This  is  the  only  'threat  or  iatimida- 
tion "  specified.  But  this  act  was  not  unlawful  as  we  have  seen, 
liud  to  denounce  a  determination  to  do  it  and  thus  deter  customers 


SEPTEMBER  TERM,  1884.  675 

Pftyne  ▼.  Western  and  Atlantic  RaUioad  Companj. 

from  trading  with  plaintiff^  was  not  ^*  threat  or  intimidation ''  in  a 
legal  sense.  From  this  it  is  fairly  inferable  that  in  this  count  as  in 
the  firsts  plaintiff,  though  he  uses  the  general  terms  **  unlawful 
and  malicious  threats,"  refers  only  to  the  so-called  ^'  threat ''  to 
discharge  employees,  and  rests  his  case  upon  it.  Presumably  he  has 
particularized  the  most  wrongful  act,  or  at  the  most  the  other 
''unlawful  and  malicious  acts"  are  of  the  same,  and  no  worse 
character  than  that  specified.  This  act,  he  says,  was  done  by  the 
defendants  wickedly  and  maliciously  with  the  intent  and  effect  of 
breaking  up  his  business. 

The  question  then  is,  is  an  act  not  unlawful  rendered  actionable 
to  the  one  suffering  injury  therefrom,  because  it  is  committed  will- 
fully, wickedly  and  maliciously,  and  in  pursuance  of  a  conspiracy 
to  do  the  in juiy  suffered?  Does  one  render  himself  liable  in  dama- 
ges for  maliciously  and  wickedly  exercising  his  rights  or  denouncing 
his  intention  of  so  doing,  if  thereby  ho  i.ijiires  another? 

The  cases  relied  on  by  plaintiff,  cited  by  Mr.  Addison  in  his 
work  on  Torts,  sections  20,  22,  where  tenants  were  driven  away 
from  holdings,  scholars  frightened  from  school,  persons  prevented 
from  trading  at  one's  store  or  with  his  vessel,  buyers  and  workmen 
driven  from  a  quarry,  do  not  serve  as  precedents,  for  the  reason 
that  in  all  of  them  the  defendants  either  committed  or  threatened 
unlawful  acts.  In  most  of  them  violence  was  used  or  menaced;  in 
some,  statutory  misdemeanors  were  committed,  in  others  fraud, 
duress  or  libel  was  resorted  to.  This  relieved  the  cases  of  the  diffi- 
culty or  doubt  which  exists  in  this,  where  there  is  no  libel,  violence 
or  broken  statute.  In  section  40  however  it  is  declared  broadly, 
that  *'  every  malicious  act  is  wrongful  in  itself  in  the  eye  of  the  law, 
and  if  it  causes  hurt  or  damage  to  another  it  is  a  tort,  and  may  be 
made  the  foundation  of  an  action."  Upon  this  plaintiff  relies,  and 
upon  it  the  referees  have  based  their  report;  and  if  this  broad  state- 
ment contains  a  correct  exposition  of  the  law,  they  are  right,  and 
the  demurrer  should  be  overruled;  for  the  declaration  abounds  in 
charges  of  malice  and  wrong.    But  is  this  the  law  ? 

To  answer  this  correctly  it  must  first  be  understood  what  is 
meant  by  ''  malicious  act. "  In  common  parlance  it  is  an  act  pro- 
ceeding from  hatred  or  ill-will,  or  dictated  by  malice,  or  done  with 
wicked  or  mischievous  intentions  or  motives.  But  surely  this  can- 
not be  the  sense  in  which  the  phrase  is  employed  by  Addison;  for 
if  it  were,  then  my  neighbor  would  be  liable  to  me,  if  from  ill-will 
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or  wicked  motive  he  refused  to  let  me  get  water  at  his  spring;  or  to 
make  a  road  for  myself  across  his  farm,  or  locked  his  pump  or  his 
gate  against  me,  or  built  a  fence  on  his  own  land  across  my  path; 
or  built  his  store  or  shop  or  a  high  fence  on  his  own  land  in  such 
close  proximity  to  my  windows  as  to  exclude  light  and  yiew;  or 
digged  on  his  lot  below  the  foundation  of  my  house  so  as  to  en- 
danger it.  It  is  unreasonable  that  actions  should  be  maintained 
for  any  of  these  things.  For  though  my  neighbor  is  causing  me 
hurt^  and  that  too  from  wicked  motives,  and  is  thus  violating  the 
moral  law,  he  is  only  exercising  his  undoubted  right  to  use  his  own 
for  himself  and  deny  me  all  privilege  in  it;  and  this  the  law  does 
not  punish  as  has  been  often  ruled  in  courts  of  the  highest  character. 
Story  V.  Odin,  12  Mass.  157;  Mohan  v.  Broum,  13  Wend.  261; 
Auburn  and  Goto  Railroad  Company  y.  Dougla»8,9  N.  Y.  447;  Lasala 
V.  Holbrook,  4  Paige,  169;  Thursion  v.  Hancock^  12  Mass.  220. 

Judge  Oooley,  in  his  work  on  Torts,  page  278,  says:  '^  It  is  a 
part  of  every  man's  civil  rights  that  he  be  at  liberty  to  refuse  busi- 
ness relations  with  any  person  whomsoever,  whether  the  refusal  rests 
upon  reason,  or  is  the  result  of  whim,  caprice,  prejudice  or  malice. 
With  his  reasons  neither  the  public  nor  third  persons  have  any  legal 
concern."  And  again  on  page  688:  *^  The  exercise  by  one  of  his 
legal  right  cannot  be  a  legal  wrong  to  another.  *  *  *  What- 
ever one  has  a  right  to  do  another  can  have  no  right  to  complain 
of.''    This  he  considers  a  mere  truism. 

Baron  Parke  said  in  Stevenson  v.  Nevmham,  13  0.  B.  285:  **  An 
act  which  does  not  ainpunt  to  a  legal  injury  cannot  be  actionable 
because  it  is  done  with  a  bad  intent."  And  Judge  Black,  in  Jenkins 
T.  Fowler y  24  Penn.  St.  808,  declares:  *^  Any  transaction  which 
would  be  lav^ful  and  proper,  if  the  parties  were  friends,  cannot  be 
made  the  foundation  of  action  merely  because  they  happened  to  be 
enemies.  As  long  as  a  man  keeps  himself  within  the  law  by  doing 
no  act  which  violates  it  we  must  leave  his  motives  to  Him  who 
searches  the  heart."  Judge  Coopbb,  in  accordance  with  these 
views,  has  declared  in  McLcey  v.  UhildresSy  2  Tenn.  Ch.  442:  "It  is 
no  defense  to  a  legal  demand  instituted  m  the  mode  prescribed  by 
law  that  the  plaintiff  is  actuated  by  improper  motives.  The 
motive  of  a  suitor  cannot  be  inquired  into.  Were  it  otherwise 
nearly  every  suit  would  degenerate  into  a  wrangle  over  motives  and 
feelings."  The  question  was  ably  argued  and  received  elaborate 
consideration  in  the  Supreme  Court  of  Maine  in  the  recent  case  of 
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Ueywood  t.  Tittsofi,  75  Me.  225;  s.  c,  46  Am.  Rep.  373;  wherein 
it  was  decided  without  dissent  that  no  action  lies  by  the  owner  of 
a  house  against  one  who  maliciously  refuses  to  employ  any  tenant 
of  such  house  and  thus  prevents  the  renting.  Indeed  the  contrary 
ruling  would  lead  to  evils  innumerable.  It  would  be  unendurable 
that  our  courts  of  law  should  be  perverted  to  the  trial  of  the  mo- 
tives of  men  who  confessedly  had  done  no  unlawful  act.  It  is 
suggestive  of  the  days  of  '' constructive  treason." 

Upon  both  reason  and  authority  it  seems  obvious  therefore  that 
the  phrase  **  malicious  act "  cannot  be  used  by  Mr.  Addison  in  this 
connection  in  the  popular  signification  as  understood  and  applied 
by  the  referees  in  this  case;  or  if  so  used  by  him  it  is  not  a  correct 
statement  of  the  law. 

In  another  sense  it  is  correct.  Prof.  Greenleaf  in  his  second 
volume  on  Evidence,  section  453  (2),  thus  defines  a  malicious  act: 
'^  In  a  legal  sense  any  unlawful  act,  done  willfully  and  purposely  to 
the  injury  of  another  is  as  against  that  person,  malicious.''  To 
determine  then  whether  a  ''malicious  act"  is  ''wrongful,"  in  the 
legal  sense  and  therefore  actionable,  we  must  first  determine 
whether  it  is  unlawful.  But  if  unlawful  and  injurious  it  is  action- 
able, irrespective  of  the  motive;  and  whether  malicious  or  not,  if 
not  unlawful  and  injurious,  then  it  is  not  actionable  even  though 
malicious  and  wicked. 

Plaintiff  appeals  with  confidence  to  the  legal  maxim:  There  is 
no  wrong  without  its  remedy.  Far  be  it  from  us  to  shake  the  pub- 
lic and  professional  confidence  in  this  venerable  maxim  of  the 
English  common  law.  Its  infiuence  has  long  been  and  will  long 
continue  most  wholesome  in  preventing  the  private  redress  of  real 
and  imaginary  wrongs.  But  as  it  is  a  legal  maxim  it  must  be 
taken  in  a  legal  sense.  So  taken  it  can  obviously  mean  no  more 
than  that  there  is  a  legal  remedy  for  every  legal  wrong,  t.  $.,  every 
injury  suffered  as  the  consequence  of  an  unlawful  act  or  a  lawful 
act  done  in  an  unlawful  manner.  Neither  is  shown  here.  D^ 
fendants  have  merely  warned  their  employees  not  to  trade  with 
plaintiff;  if  they  do  they  must  give  up  their  employment.  They 
had  the  right  to  discharge  them  on  this  ground;  it  was  not  unlaw- 
ful, but  highly  proper  therefore  to  give  them  warning  of 
their  intention.  The  manner  of  giving  the  warning  was 
not  unlawful  or  even  censurable.  The  posted  notice  contained 
no  word  of   slander,   libel  or  reproach  upon   the  character  of 
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pUuntiff ;  no  charge  or  insinuation  that  he  was  dishonest  or  un- 
fair in  his  dealing.  Omitting  any  attack  on  plaintifiPs  character  as 
a  man  or  trader,  defendants,  in  the  nsual  manner,  and  in  a  few 
harmless  words,  told  its  employees  to  stop  trading  with  him  or  they 
must  stop  working  for  them.  The  common  law  does  not  forbid 
such  an  act,  nor  has  our  legislature  yet  endeavored  to  make  such 
an  act  unlawful  by  statute,  as  has  been  done  in  some  of  the  States, 
and  probably  in  England.  No  legal  wrong  has  been  done  ;  there- 
fore there  is  no  legal  remedy.  For  the  moral  wrong  of  the  act,  if 
there  be  any,  defendants  may  be  called  to  account  in  another 
tribunal.  Courts  administering  the  civil  law  cannot  punish  sin  or 
wickedness  unless  it  be  committed  in  violation  of  the  civil  law, 
which  is  the  measure  of  their  jurisdiction. 

Nor  will  the  maxim  **  fie  utere  iuo,  ut  ali&num  non  Itsdas''  aid 
the  plaintiff  in  his  contention.  As  commonly  translated,  ''So 
use  your  own  as  not  to  injure  another's,"  it  is  doubtless  an  ortho- 
dox moral  precept ;  and  in  the  law  too  it  finds  frequent  applica- 
tion to  the  use  of  surface  and  running  water,  and  indeed  generally 
to  easements  and  servitudes.  But  strictly  even  then  it  can  mean 
only :  ''  So  use  your  own  that  you  do  no  legal  damage  to  another*8." 
Legal  damage,  actionable  injury,  results  only  from  an  unlawful 
act.  This  maxim  also  assumes,  that  the  injury  results  from  an 
unlawful  act,  and  paraphrased  means  no  more  than :  ''  Thou  shalt 
not  interfere  with  the  legal  rights  of  another  by  the  commission  of 
an  unlawful  act,"  or  *'  Injury  from  an  unlawful  act  is  actionable." 
This  affords  no  aid  in  this  case  in  determining  whether  the  act 
complained  of  is  actionable,  that  is,  unlawful.  It  amounts  to  no 
more  than  the  truism  :  An  unlawful  act  is  unlawful.  This  is  a 
mere  begging  of  the  question ;  it  assumes  the  very  point  in  con- 
troversy, and  cannot  be  taken  as  a  ratio  decidendi. 

A  majority  of  the  court  therefore  conclude  that  the  act  done,  t. 
e.y  the  publication  of  the  notice  that  the  company  would  discharge 
employees  who  traded  with  plaintiff,  was  not  an  unlawful  threat  nor 
an  unlawful  act ;  was  not  a  libel ;  and  though  done  wickedly  and 
maliciously,  and  in  pursuance  of  a  wicked  design,  is  still  not  action- 
able,  because  it  was  not  an  unlawful  act,  nor  an  act  done  in  an  un- 
lawful manner. 

The  report  of  the  referees  will  therefore  be  set  aside,  and  the 
judgment  of  the  Circuit  Court  affirmed. 

Freeman  and  Tubner,  JJ.,  dissented. 
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Vendor  and  pwrefuuer — ^edimmiL 

IBjeelment  will  lie  against  one  in  poaseesion  of  land  under  a  oontiact  of  pnroihaae, 

who  refnses  fnlly  to  perform  on  his  part.* 

EJECTMENT.     The  hearl-note  states  the  point.     The  plaintill 
had  judgment  below. 

JT.  A.  Luce  and  Will  M.  Smith,  for  appellant. 

Leaeh  d  Parker,  for  respondent. 

McKbe,  J.  [Omitting  statements.]  By  consent,  the  issnes  in 
the  action  at  law  and  in  the  cross-action  in  equity  were  tried 
together.  At  the  trial  the  plaintiff  rested  his  case  upon  proof 
which  established  a  legal  title  in  himself  to  the  lands  in  dispute, 
possession  by  the  defendant  at  the  commencement  of  the  action, 
and  an  absolute  refusal  by  the  defendant  to  comply  with  the  terms 
and  conditions  of  the  agreements  of  purchase,  under  which  he  was 

*  See  Twyman  ▼.  Edwley  (24  Gratt.  512),  18  Am.  Rep.  661 ;  Harris  v   FHttM 

(40  N.  Y.  24),  10  Am.  Rep.  818. 
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in  possession^  or  to  quit  and  surrender  possession  to  the  plaintiff. 
When  the  plaintif!  rested  the  defendant  moved  for  nonsuit,  upon 
the  ground  that  the  proofs  and  the  pleadings  in  the  case  showed 
that  the  defendant  was  in  possession  under  contracts  of  purchase 
which  had  been  in  part  performed.  The  motion  was  denied,  and 
that  ruling  is  also  assigned  as  error. 

But  the  rulii)g  was  correct,  because  the  legal  title  to  the  lands 
being  in  the  plaintiff,  he  was  in  law  entitled  to  judgment,  unless 
the  agreements  of  purchase  under  which  the  defendant  entered  and 
was  in  possession  gave  him  an  equitable  right  to  the  possession, 
But  according  to  the  plaintiff's  proofs,  that  right  had  ceased  to 
exist,  because  the  defendant  had  refused  to  comply  with  the  terms 
and  conditions  of  the  agreements,  and  repudiated  them.  '  A  vendee 
in  possession  of  land  cannot  repudiate  his  contract  of  purchase 
and  at  the  same  time  hold  the  possession  under  it  and  by  virtue  of 
it.  A  repudiated  contract  is  no  protection  to  an  intending  vendee 
in  possession  against  the  legal  title.  If  the  defendant  denied  repu- 
diation and  relied  upon  readiness  and  ability  to  perform,  which  was 
prevented  by  the  plaintiff,  or  an  offer  to  perform  which  was  rejected, 
those  were  matters  in  defense  to  the  action  at  law,  or  for  the  con- 
sideration of  the  court,  sitting  as  a  court  in  equity,  in  the  equitable 
cross-action.  Clark  v.  Loekioood,  21  Gal.  220;  Meador  v.  Panona^ 
19  id.  294;  Lestrade  v.  Barth,  id.  666;  Cadiz  v.  Majors,  33  id.  288; 
McCauley  v.  FuUon,  44  id.  356;  Tormsy  v.  True,  45  id.  105;  Ken- 
yon  V.  Quinn,  41  id.  325. 

Upon  the  trial  the  court  found  that  defendant  had  never  per- 
formed, or  in  good  faith  offered  to  perform,  either  of  the  agree- 
ments, according  to  their  terms  and  conditions;  that  he  had  not  been 
prevented  from  performance  by  any  act  of  the  plaintiff;  that  plaint- 
iff had  tendered  a  deed  and  demanded  performance,  but  defendant 
had  absolutely  refused;  and  that  both  he  and  Wheeler  had  wholly 
failed  and  refused  to  perform  the  agreements  or  any  part  thereof, 
except  to  deliver  to  the  plaintiff  about  136  sacks  of  wheat,  of  the 
leverage  weight  of  135  pounds  each,  which  the  plaintiff  received 
from  them  in  the  fall  of  1880,  and  because  of  the  delivery  to  the 
plaintiff  of  that  quantity  of  wheat,  in  part  performance  of  the 
agreements,  and  of  the  entry  and  possession  by  the  defendant  under 
the  agreements,  it  is  contended  that  ejectment  is  not  maintainable 
by  the  plaintiff  as  vendor,  against  his  vendee  in  possession,  who  has 
refused  to  comply  with  the  terms  and  conditions  of  the  agreements, 
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or  to  quit  and  surrender  possession  of  the  lands;  and  that  his  only 
remedy  is  in  equity  to  foreclose  his  vendor's  lien  for  the  purchase- 
money.  Willis  v.  Wozencraft,  22  Cal.  614,  and  Bohall  v.  Dilier, 
41  id.  532y  are  cited  to  sustain  the  contention.  But  neither  of  those 
cases  is  analogous  to  the  case  in  hand,  nor  does  either  sustain  the 
contention  of  the  appellant.  In  Willis  y.  Wozencraft,  the  vendor 
and  vendee  had  been  in  possession  in  common,  each  ^'  having  a 
'full  right'  to  an  undivided  half  of  the  rents  and  profits."  Being 
thus  in  possession,  the  vendee  agreed  to  purchase  the  undivided 
interest  of  his  co-tenant,  who  had  the  legal  title  to  the  entire  estate 
in  his  name,  and  took  from  him  a  bond  for  a  deed,  upon  payment, 
of  the  purchase-money,  in  which  it  was  especially  stipulated  that 
the  vendee  had  the  right  of  possession  to  an  undivided  one-half  of 
the  premises.  Against  the  vendee  thus  in  possession  in  his  own 
right,  and  under  the  contract  of  purchase;  a  grantee  of  the  vendor 
brought  ejectment,  solely  upon  the  ground  that  he  had  acquired 
the  legal  title  to  the  land.  But  before  suit  she  had  made  no  de- 
mand to  be  let  into  possession  of  her  share  with  the  defendant,  and 
there  was  no  proof  in  the  case  of  any  special  facts  tending  to  show 
either  an  actual  or  constructive  ouster  of  the  pbintifE,  nor  was 
there  any  evidence  tending  to  show  the  tender  of  a  deed  and  de•^ 
mand  and  refusal  to  pay  the  purchase-money  after  it  became  due, 
or  that  the  purchase-money  had  not  been  paid,  or  that  the  defend- 
ant had  abandoned  the  purchase,  or  refused  to  complete  it  accord- 
ing to  the  terms  of  his  contract.  The  defendant  had  therefore 
done  nothing  to  forfeit  the  benefit  of  his  contract;  and  being  right- 
fully in  possession  under  his  equitable  title,  he  could  not  be  dis- 
turbed. 

The  defendant  in  Bohatt  v.  Diller,  has  also  entered  into  possession 
of  the  land  in  dispute  under  a  contract  of  purchase.  The  purchaser 
money  had  become  due  and  was  unpaid  at  the  commencement  of 
the  action,  and  relying  solely  upon  that  fact,  the  vendor,  without 
having  put  the  vendee  in  default,  brought  a  peculiar  action  against 
the  vendee,  to  recover  damages  for  an  alleged  breach  of  the  contract, 
possession  of  the  land,  and  also  the  purchase-money.  But  the  Su- 
preme Court  held  that  he  could  not  recover  damages,  because  he  had 
not  alleged  any;  nor  the  purchase-money,  because  although  it  had 
become  due  before  the  commencement  of  the  suit,  yet  as  there  was  no 
allegation  of  tender  of  a  deed  and  of  demand  and  refusal  to  pay,  the 
defendant  was  not  in  fault;  nor  could  he  recover  the  land,  because 
Vol.  XLIX— 86 
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there  was  no  eyidenoe  tending  to  show  that  the  contract  had  been 
rescinded  by  the  parties;  therefore  the  right  of  possession  was  in 
the  defendant  and  mnst  preyaiL 

The  doctrine  dedacible  from  those  cases,  as  well  as  from  others  in 
this  State,  is  that  ejectment  is  not  maintainable  by  a  vendor  of  real 
property  against  his  yendee  in  possession  nnder  an  executory 
contract  of  sale,  who  is  not  in  defaalt  in  the  performance  of  his 
contract,  or  who  has  performed  it  and  is  in  a  position  to  demand 
a  deed,  or  who  seasonably  and  in  good  faith  offers  to  comply  with 
the  terms  of  his  purchase,  and  continues  ready  to  comply  with  them. 
To  a  yendee  in  possession  under  such  circumstances  the  contract 
will  ayail  him  as  an  equitable  defense  to  an  action  of  ejectment 
brought  against  him  by  his  yendor,  or  as  a  cross-action  in  equity  to 
enforce  a  trust  against  his  yendor,  or  to  obtain  a  specific  perform- 
ance of  the  contract.  Law  y.  Waikins,  40  Cal.  548;  Qerdss  y. 
Moody,  41  id.  336;  TaOert  y.  Singleton,  42  id.  395;  WUliB  y. 
Wozencraft,  and  Bohall  y.  DiUer,  supra  ;  C.  P.  R  Co.  y.  Mudd,  59 
Gal.  585.  But  if  after  maturity  of  the  purchase-money  the  yendor 
tenders  a  deed,  and  demands  payment,  which  the  yendee  refuses  to 
make,  or  if  the  yendee  has  abandoned  the  purchase,  and  repudiates 
the  title  of  his  yendor,  in  such  case  the  yendee  forfeits  the  benefit 
of  the  contract,  and  he  cannot  avail  himself  of  it  as  a  defense  to 
an  action  of  ejectment  by  his  vendor  {Pearis  v.  Covillaudf  6  Oal. 
617;  Whittier  v.  Stege,  61  id.  239;  Thorns  v.  Hammond,  46  id. 
530);  nor  by  way  of  a  cross-action  for  specific  performance.  For 
it  is  well  settled  that  a  court  of  equity,  in  the  exercise  of  its  judi- 
cial discretion,  will  not  decree  specific  performance  of  a  contract  for 
the  sale  of  land  in  favor  of  a  party,  who  by  his  own  negligence  or 
default,  has  prevented  or  unreasonably  delayed  the  full  execution 
of  the  contract  Oonrad  v.  Lindhy,  %  Cal.  173;  Brown  v.  Cotril- 
laud,  6  id.  566;  Grssn  v.  Covillaud,  10  id.  317;  Willard  v.  Taylos, 
8  Wall.  557. 

That  was  the  position  of  the  defendant  on  his  cross-complaint 
By  his  own  showing  he  abandoned  the  purchase  of  one  of  the  con- 
tracts, and  disclaimed  the  title  of  his  vendor;  but  having  entered 
into  possession  under  the  title  and  in  subordination  to  it,  he  was 
estopped  from  denying  it.  Hoen  v.  Simmonds,  1  Cal.  119;  Salmon 
y.  Hoffman,  2  id.  139;  Walker  v.  Sedgwick,  8  id.  403.  And  as  to 
the  other  contract,  he  neither  averred  a  tender  of  the  purchase- 
money  nor  offered  to  pay  it     Marshall  v.  Caldwell,  41  Cal.  611; 
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Etiglander  y.  Rogers^  id.  420.  One  who  appeals  to  a  court  of 
equity  to  defend  him  against  the  legal  title  to  land,  of  which  he  is 
in  possession,  must  do  equity  by  paying  the  price  which  he  agreed 
to  i>ay.  The  maxim,  ^*  he  who  seeks  equity  must  do  equity/'  ap- 
plies to  him  in  full  force.  Eastma^i  y.  Plumer,  46  N.  H.  464. 
The  cross-complaint  of  the  defendant  therefore  lacked  the  essential 
element  of  a  complaint  in  equity. 

Nor  had  the  defendant  any  equitable  title  which  would  serve  as 
a  defense  to  an  action  of  ejectment.  Having  abandoned  his  pur- 
chase and  repudiated  his  contracts,  he  was  not  a  purchaser  clothed 
with  right,  and  his  vendor  was  not  bound  to  resort  to  a  court  of 
equity  for  relief;  he  may  sue  in  ejectment.  KMer  v.  Lewis,  53 
CaL  118. 

''  The  refusal  of  one  party  to  perform  his  contract,"  says  the 
Court  of  Appeals  of  New  York,  in  Graves  v.  WhUe,  87  N.  Y.  465, 
"  amounts  on  his  part  to  an  abandonment  of  it.  The  other  party 
therefore  has  a  choice  of  remedies.  He  may  stand  upon  his  con- 
tract, refusing  assent  to  his  adversary's  attempt  to  rescind  it,  and 
sue  for  a  breach,  or  in  a  proper  case  for  a  specific  performance;  or 
he  may  assent  to  its  abandonment,  and  so  effect  dissolution  of  the 
contract  by  the  mutual  and  concurring  assent  of  both  parties.  In 
that  event  he  is  simply  restored  to  his  original  position,  and  can 
neither  sue  for  a  breach  nor  compel  a  specific  performance,  because 
the  contract  itself  has  been  dissolved.  *  *  *  ^n  absolute 
refusal,  a  deliberate  repudiation  of  the  stipulations  of  the  contract 
gives  to  the  other  party  as  an  alternative  remedy  the  right  to  assent 
to  such  abandonment  and  treat  the  contract  as  dissolved."  In  the 
present  case  such  refusal  was  proved.  The  defendant  undertook 
to  repudiate  the  contract  and  at  the  same  time  held  the  possession 
under  and  by  virtue  of  it.  If  the  plaintiff  could  have  stood  upon 
the  contract  and  compelled  performance  or  recovered  damages  for 
the  breach,  he  was  not  bound  to  adopt  that  remedy,  but  had  the 
right  to  bring  ejectment  to  recover  back  his  land.  In  so  doing, 
and  giving  the  preliminary  notice  to  surrender  possession,  he  too 
gave  his  assent  to  the  abandonment  of  the  contract;  and  the  parties 
who  made  it  having  thus  by  mutual  assent  rescinded  it,  its  validity 
was  gone  and  it  ceased  to  exist.  Neither  party  thereafter  could 
invoke  its  terms  or  protection  as  against  the  other;  and  the  plaint- 
iff was  at  liberty  to  maintain  ejectment  to  recover  the  possession 
of  the  land  to  which  he  had  a  legal  title.     Jackson  v.  Moucrief,  5 
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Wend.  26;  Wright  y.  Moore,  21  id.  230;  Pierce  y.  Tuitle,  53  Barb. 
167. 

[Minor  matters  omitted.] 

Judgment  and  order  afinned. 

Boss  and  MoEikstbt,  JJ.,  cononrred. 

Searing  in  banc  denied. 


Bx  Pabtb  Mabkb. 

Pardon  —  eonditianaL 


Where  a  pardon  \b  granted  on  condition  that  the  prisoner  leave  the  State  and 
never  return,  and  upon  his  promise  to  oomply,  he  may  he  re-arrested  if  he 
has  had  ample  opportunity  to  leave  the  State  and  has  not  done  aa* 


H 


A  BE  AS  corpus.     The  opinioa  states  the  facts. 


HaU  dk  Buckley,  for  petitioner. 

Hart  c§  White,  contra. 

Bobs,  J.  The  petitioner,  who  was  undergoing  imprisonment  in 
the  State  prison  under  judgment  of  conyiction  of  the  crime  of 
murder  in  the  second  degree^  was,  by  the  goyemor  of  the  State, 
granted  a  pardon  upon  condition  that  he  forthwith  leaye  the  State 
and  never  return  thereto.  The  governor,  it  seems,  was  induced  to 
grant  the  pardon  upon  representations  made  to  him  to  the  effect  that 
the  prisoner  was  partially  idiotic,  that  his  parents  resided  in  Poland 
and  would  take  care  of  him  if  permitted  to  go  to  them,  and  that  he 
had  brothers  of  wealth  in  this  State  who  would  furnish  him  with 
the  means  necessary  to  take  him  there  and  would  thereafter  pro- 
vide for  his  support.  The  pardon  was  given  by  the  goyemor  to  the 
warden  of  the  prison,  to  be  by  him  delivered  to  the  prisoner  when- 
ever the  same  was  properly  accepted.  Upon  its  receipt  the  warden 
tendered  the  pardon  to  the  prisoner,  who  refused  to  accept  it  unless 
it  should  be  stipulated  that  he  should  be  permitted  to  remain  in 
the  State  for  the  period  of  eighty  days  after  his  discharge  from  the 

*  See  Arthur  v.  Craig  (48  Iowa,  264),  80  Am.  Bep.  895. 
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prison.  The  result  of  course  was  that  he  remained  incarcerated. 
Some  weeks  afterward  he  indicated  to  the  warden,  who  mean- 
while had  retained  the  pardon  in  his  possession,  his  willingness 
to  accept  it  and  to  faithfully  perform  the  conditions  upon  which  it 
was  granted.  Upon  this  representation  and  upon  the  prisoner's 
promise  to  leave  the  State  on  the  train  going  east  the  foUowing 
evening,  the  warden  handed  him  the  pardon  and  released  him  from 
custody.  His  brothers  thereupon  offered  him  sufficient  funds  to 
take  him  to  his  parents  in  Poland  but  he  refused  to  go  as  he  had 
promised,  but  declared  his  intention  to  remain  in  Galifomia  unless 
his  brothers  gave  him  one  thousand  dollars.  Thereupon  he  was 
again  taken  into  custody  by  the  warden,  and  now  claims  the  right 
to  be  discharged  on  habeas  corpus. 

We  think  it  clear  that  he  is  not  entitled  to  be  so  discharged. 
There  is  no  doubt  that  the  governor  was  authorized  to  grant  the 
pardon  upon  the  conditions  stated,  for  he  is  by  the  Constitution 
empowered  to  make  such  grants  '^  upon  such  conditions  and  with 
such  restrictions  and  limitations  as  he  may  think  proper,  subject 
to  such  regulations  as  may  be  provided  by  law  relative  to  the  man- 
ner of  applying  for  pardons.*'    Section  1,  art.  7,  Constitution. 

The  pardon  in  question  contained  two  conditions  —  one,  that  the 
prisoner  should  forthwith  leave  the  State;  the  other,  that  he  should 
never  return  to  the  State.  The  one  was  a  condition  precedent,  the 
other  a  condition  subsequent.  That  is  to  say,  the  governor  in  effect 
said  to  the  prisoner:  By  virtue  of  the  power  vested  in  me  by  the 
Constitution  I  exempt  you  from  the  punishment  the  law  inflicts 
for  the  crime  you  have  committed,  provided  you  forthwith  leave  the 
State,  and  provided  further,  you  never  return  to  the  State.  Until 
he  actually  leaves  the  State  the  pardon  does  not  become  operative 
at  all.  This  must  be  so- from  the  very  nature  of  the  first  condition 
attached  to  it.  When  that  condition  is  performed  the  pardon  be- 
comes operative  but  it  nevertheless  remains  subject  to  be  defeated 
by  the  bi*each  of  the  condition  subsequent,  to- wit,  by  the  prisoner's 
subsequent  return'  to  the  State.  1  Bish.  Cnm.  Law,  §  760;  Bx 
parte  Wells,  18  How.  311;  Siate  v.  Smith,  1  Bail.  283;  Leey.  Mur- 
phy, 22  Gratt.  789;  FlavelTs  case,  8  Watts  &  S.  197.  The  pardon 
therefore  never  having  taken  effect,  it  results  that  the  prisoner  is 
not  entitled  to  his  discharge.  It  is  no  answer  to  say  that  the 
pardon  was  delivered  to  the  prisoner.  Apart  from  what  has  been 
already  said,  delivery  of  such  an  instrument  is  not  complete  without 
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an  acoeptance  in  good  faith.  The  bad  faith  of  the  prisoner  was 
demonstrated  almost  as  soon  as  he  got  out  of  prison.  Besides,  the 
pardon  was  given  to  the  prisoner  by  the  warden  upon  the  distinct 
agreement  on  his  part  to  leave  the  State  on  the  train  going  east 
the  following  evening.  The  subsequent  conduct  of  the  prisoner 
showed  that  he  had  no  intention  of  doing  any  such  thing.  A  par- 
don obtained  by  misrepresentation  amounting  to  fraud  is  void.  1 
Bish.  Grim.  Law,  §§  753,  754.  Nor  is  there  any  force  in  the  sug- 
gestion that  in  such  cases  the  person  pardoned  may  be  deprived  of 
the  opportunity  to  comply  with  the  conditions  of  the  pardon.  No 
court  has  the  power  to  compel  any  executive  officer  to  afford  the 
person  to  whom  a  pardon  has  been  conditionally  granted  an  oppor- 
tunity to  comply  with  the  conditions,  for  that  would  be  to  exercise 
the  pardoning  power  in  part.  When  the  pardon  has  once  taken 
effect  then  the  party  to  whom  it  is  extended  acquires  a  right  which 
the  courts  can  and  will  of  course  protect  There  is  no  reason 
however  to  suppose  that  in  any  case  any  executive  officer  would  re- 
fuse to  afford  the  party  to  whom  a  conditional  pardon  should  be 
granted  an  opportunity  to  comply  with  the  conditions  and  thereby 
secure  its  benefits.  Every  presumption  is  the  other  way.  Should 
the  fact  be  otherwise  in  any  case  perhaps  some  means  might  be 
discovered  for  giving  effect  to  the  governor's  power.  At  all  events 
in  the  present  case  ample  opportunity  was  given  the  prisoner  which 
instead  of  availing  himself  of,  he  abused. 

Let  the  prisoner  be  remanded  to  the  custody  of  the  warden. 

So  ordered. 

SHABFSiBisr,  Mtbiok  and  Tho&ntov,  JJ.,  concurzed. 


MoOosD  V.  Oaklavd  Quioksiltbb  Mikikg  OoxpAjnr. 

(64CaLlM.) 

Tenanaif  in  com$iun^ — ^  mine — wuU — i$ 


Where  one  of  seYenl  tenants  in  common  of  a  mine  is  working  it  in  the  usual 
way,  and  not  excluding  his  co-tenants,  he  may  not  be  called  to  aecoont  to 
them  in  an  action  for  damages  as  for  waste,  nor  restrained  from  thus  woildng 
the  mine.* 

*  See  Kean  v.  OanneUy  (26  Minn.  283).  88  Am.  Rep.  458. 
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ACTION  for  injunction  and  damages.    The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

EmUb  a  Boalt,  for  appellants. 

Chgrber^  Thornton  dk  Bishapy  for  respondent. 

McKiKSTBY,  J.  The  complaint  alleges  that  plaintiffs  are  and 
have  been  owners  and  tenants  in  common  of  ''The  Lost  Ledge" 
mining  claim,  the  plaintiff  McGord  owning  two  hundred  three- 
thousandth  parts  thereof ;  the  plaintiff  OrifSth,  three  hundred  and 
sixty  three-thousandth  parts  thereof ;  the  plaintiff  Gibbs,  one  hun- 
dred and  thirty-three  and  one-third  three-thousandth  parts  thereof ; 
the  plaintiff  Pond,  sixty-six  and  two-thirds  three-thousandth  parts 
thereof  ;  and  the  defendant  twenty-two  hundred  and  forty  three- 
thousandth  parts  thereof. 

That  the  defendant,  ''  without  authority  or  permission  of  the 
plaintiffs,  or  either  of  them,''  has  been  and  is  in  the  exclusive  pos- 
session and  occupancy  of  the  entire  premises,  and  during  such  oc- 
cupancy **  defendant  has  ever  refused,  and  still  does  refuse,  to  ad- 
mit the  plaintifb,  or  either  of  them,  to  the  possession  or  occupancy 
of  said  premises,  as  tenants  in  common  with  defendant  or  other- 
wise, and  has  and  still  does  exclude  the  plaintiffs  and  each  of  them 
from  any  possession  or  occupancy  of  said  premises  or  any  part 
thereof." 

That  during  the  time  defendant  has  been  in  possession  as  afore- 
-said,  it  has  been,  and  still  is,  without  the  consent  or  permission  of 
either  of  plaintiffs,  actiyely  engaged  and  employed  in  mining  in 
and  upon  said  premises;  and  with  a  large  number  of  men  and 
machinery  employed  for  that  purpose,  has  been  and  still  is  excavat- 
ing in  and  upon  the  premises,  and  constructing  tunnels  and  shafts 
therein,  and  excavating  large  quantities  of  cinnabar  therefrom,  and 
<sntting  down  and  consuming  and  destroying  growing  trees  and  tim- 
ber upon  said  premises,  and  thereby  irreparably  injuring  and  dam- 
aging said  premises. 

That  the  cinnabar  so  taken  from  said  premises  is  of  the  value  of 
f  100,000  and  upwards. 

That  a  large  quantity  of  the  cinnabar  so  taken  from  said  ground 
by  defendant  has  been  by  it  reduced  and  converted  into  quicksilver, 
and  the  quicksilver  by  it  sold  and  disposed  of,  and  the  proceeds 
converted  by  the  defendant. 
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That  the  defendant  has  hitherto  refused  and  still  refuses  to  de- 
liver to  plaintiffs,  or  either  of  them,  any  part  of  said  cinnabar  or 
quicksilyer,  or  to  pay  oyer  to  them,  or  either  of  them,  any  portion 
of  the  proceeds  of  said  sales. 

That  defendant  has  been  and  still  is  engaged  in  cutting  down 
and  destroying  the  growing  trees  upon  said  premises,  and  convert- 
ing the  same  into  wood  and  timber,  '^  which  said  defendant  has 
been  and  still  is  using  for  purposes  of  fuel  and  in  the  construction 
of  shafts,  tunnels,  machinery,  and  other  structures  in  and  about, 
carrying  on  its  said  business  of  mining  in  and  upon  said  prem- 
ises." 

That  the  value  of  said  trees,  wood,  and  timber,  so  converted  by 
defendant,  is  about  five  thousand  dollars,  and  that  defendant  has 
refused  and  still  refuses  to  pay  to  the  plaintiffs,  or  either  of  them, 
"  any  part  or  portion  of  such  value/' 

That  defendant  has  refused  and  still  refuses  to  give  plaintiffs,  or 
either  of  them,  any  statement  or  information  in  detail  ^'  of  the 
quantity  or  value  of  the  cinnabar  so  taken  from  said  ground,  or  of 
the  quicksilver  produced  therefrom,  or  of  the  amount  realized  from 
the  aforesaid  sales  of  the  same,  or  of  the  quantity  or  value  of  the 
trees,  wood,  and  timber,  so  taken  and  converted  as  aforesaid. '^ 

That  defendant  threatens  and  intends  to  continue  to  prosecute, 
for  its  own  use  and  benefit,  the  business  of  mining  in  and  upon  the 
premises,  and  its  excavations  and  diggings  of  cinnabar,  and  its  re- 
duction of  the  same  into  quicksilver,  and  the  sale  and  conversion 
of  the  same,  etc.,  and  will  so  continue  unless  enjoined.  That  de- 
fendant has  no  other  property,  etc. 

That  by  reason  of  the  premises  plaintiffs  have  sustained  great 
damage,  to-wit,  in  the  sum  of  1105,000,  or  thereabouts. 

The  prayer  is  :  For  an  injunction,  restraining  and  forever  en- 
joining defendant  from  prosecuting  -^'the  business  of  mining"  in 
or  upon  the  premises,  or  from  digging,  excatating,  or  constructing 
shafts  or  tunnels  in  or  upon  the  same,  or  from  extracting  cinnabar 
or  other  minerals  therefrom,  or  from  cutting  down,  injuring,  or 
destroying  any  trees  or  timber  upon  said  premises,  or  committing 
waste  thereon,  in  any  manner  ;  that  plaintiffs  and  each  of  them  be 
admitted  to  the  occupation  and  possession  of  said  premises  as  ten- 
ants in  common  with  said  defendant ;  that  they  recover  of  said  de- 
fendant ''the  said  sum  of  $105,000,"  for  their  damageef,  and  that 
said  damages  ''  be  trebled,  in  pursuance  of  section  732  of  the  Code 
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of  Civil  Precednre/'  and  for  such  other  and  farther  relief  as  the 
nature  of  the  case  may  require^  etc. 

The  court  below  found  that  the  defendant  had  never  claimed  the 
entire  mine^  and  had  never  excluded  the  plaintiffs  from  the  com- 
mon possession,  and  that  plaintiffs  had  never  entered,  nor  ever  in- 
tended or  desired  to  enter  into  the  actual  occupation.  As  the 
testimony  was  substantially  conflicting,  we  would  not  be  justified  in 
setting  aside  these  or  the  other  findings. 

The  material  questions  presented  are : 

Does  the  excavation  and  removal  of  cinnabar  from  a  quicksilver 
mine,  or  the  cutting  of  timber  trees  used  in  working  the  mine,  by 
one  tenant,  constitute  waste  for  which  his  co-tenants  may  recover 
treble  damages  under  section  732  of  the  Oode  of  Oivil  Procedure  ? 

Does  such  excavation  and  cutting  and  conversion  constitute  waste 
which  should  be  enjoined  ? 

Are  the  plaintiffis  entitled  to  an  accounting  ? 

1.  Section  732  reads  .  ''  If  a  guardian,  tenant  for  life  or  years, 
joint  tenant  or  tenant  in  common  of  real  property,  commit  waste 
thereon,  any  person  aggrieved  by  the  waste  may  bring  an  action 
against  him  therefor,  in  which  action  there  may  be  a  judgment  for 
treble  the  damages. '^ 

In  Elwell  V.  Bumside^  44  Barb.  447,  it  was  said:  '^By  the  com- 
mon law  one  tenant  in  common  could  not  be  guilty  of  committing 
waste;  that  is,  the  same  acts,  which  if  committed  by  a  tenant  for 
life  or  years  would  constitute  waste,  would  not  be  waste  when 
committed  by  a  tenant  in  common.  He  was  not  liable  to  his  co- 
tenant  in  an  action  for  waste,  for  the  injury  done  to  their  common 
estate.  As  he  is  now  however  liable  by  statute  (referring  to 
a  statute  similar  to  the  section  of  the  Code  above  recited),  to 
respond  to  his  co-tenant  in  this  form  of  action  for  those  acts  which 
constituted  waste  when  committed  by  a  tenant  for  life  or  years,  we 
must  resort  to  the  common  law  to  ascertain  whether  the  acts  com- 
plained of  in  this  case  would  be  waste  had  they  been  committed  by 
a  tenant  for  life  or  years.** 

*  In  the  case  now  before  us  the  quicksilver  mine  had  already  been 
opened  when  plaintiffs  and  defendant  became  tenants  in  common. 
If  therefore  it  be  conceded  that  under  the  provision  of  our  Code  a 
tenant  in  common  is  subject  to  the  action  in  like  circumstances  as 
is  a  tenant  for  life  or  years,  the  plaintiffs  cannot  recover  damages 
as  for  waste.  '*  As  to  all  tenants  for  life,  the  rule  has  fdways  been 
V0L.XLIX  — 87 
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that  the  working  of  open  mines  is  not  wnste*''  And  a  tenant  for 
life  may  open  new  pits  or  galleries  without  committing  waste. 
Neel  T.  NM,  19  Penn.  St.  328.  A  tenant  for  years  is  not  guilty  of 
waste  in  taking  ore  from  the  mine,  the  sole  subject  of  his  demise, 
during  his  term.     That  is  what  he  pays  rent  for. 

It  may  be  urged,  that  as  between  lessor  and  lessee  for  years,  their 
contract  contemplates  the  extraction  of  minerals,  and  in  case  of  a 
life  estate  the  grantor  or  donor  must  intend  that  his  grantee  or 
donee  shall  receiye  some  benefit  from  his  estate.  But  is  it  not  also 
true  from  the  very  nature  of  mining  property  in  this  State,  yalua* 
ble  only  because  of  the  mineral  it  is  supposed  to  contain,  that  each 
of  the  co-tenants  may  use  it  in  the  only  way  it  can  be  used?  The 
co-tenants  out  of  possession  may  at  any  time  enter  into  an  equal 
enjoyment  of  their  possession;  their  neglect  to  do  so  may  be  re- 
garded as  an  assent  to  the  sole  occupation  of  the  other.  This  is 
but  another  application  of  the  principle  announced  in  Ptco  y.  Cb- 
lu7nbei,  12  Cal.  414.  True  the  co-tenants  will  not  be  held  to  assent 
to  the  commission  of  waste  by  the  sole  occupant,  but  the  question 
returns,  what  acts  done  by  him  are  waste? 

It  cannot  be  doubted  that  on  the  part  of  a  mere  trespasser  it  ii 
a  wrong  ta  the  nature  of  waste  to  remore  any  ore  from  a  mine. 
The  cases  cited  by  appellants  fully  sustain  this  proposition.  But 
it  is  not  a  just  inference  that  as  between  tenants  in  common  the 
rule  is  the  same.  Section  732  of  the  Oode  of  Civil  Procedure  does 
not  relate  to  trespasses  committed  by  those  who  have  no  interest  in 
the  property.  Kor  does  it  define  ''waste/'  or  declare  what  acts 
committed  by  a  guardian,  tenant  for  life  or  years,  or  joint- tenant, 
or  tenant  in  common,  as  the  case  may  be,  shall  be  waste.  For  the 
appropriate  meaning  of  the  word,  as  applicable  to  acts  done  by 
these  seyeral  classes  of  persons,  we  are  relegated  to  th^  principles 
of  the  common  law,  and  to  yarious  considerations  pf  policy  arising 
out  of  different  conditions  which  the  common  law  recognizes  and 
approTCs. 

The  word  "  wasfce  "  is  not  an  arbitrary  term  to  be  applied  inflexi- 
bly without  regard  to  the  quantity  or  quality  of  the  estate,  the* 
nature  and  specie  of  the  property,  or  the  relation  to  it  of  the  person 
charged  to  have  committed  the  wrong.  As  was  said  by  Roake,  J.^ 
in  Findlay  v.  Smith,  6  Munf.  134,  **  in  considering  what  is  waste 
in  this  country,  it  is  to  be  remarked  that  the  common  law  by  which 
it  is  regulated  adapts  itself  in  this  as  in  other  cases  to  the  yaried 
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ntuations  and  circamstances  of  the  country.  *  *  *  The  law  on 
this  subject  must  be  applied  with  reasonable  regard  to  circumstances.'^ 

In  the  mining  regions  of  this  State  where  title  to  a  lode  can  be 
acquired  from  a  United  States  goyemment  only  after  work  of  cer- 
tain yalue  has  been  done  upon  it^  can  it  be  that  if  one  of  seyeral 
locators  or  owners  shall  assume  the  sole  risk  of  developing  the 
mine^  he  shall  become  liable  to  those  who  have  taken  no  chance  of 
possible  loss,  not  only  ior  an  accounting  as  to  net  profits  —  suppos- 
ing  him  to  be  fortunate  enough  to  secure  any  —  but  also  as  a  iart 
fiasor,  for  three  times  the  yalue  of  the  whole,  or  for  a  proportionate 
share  of  the  ore  taken  out? 

It  will  be  obseryedy  upon  the  facts  herein,  no  question  arises  as 
to  unnecessary  damage  done  to  the  mine  or  its  works,  by  reason 
of  reckless  or  unskillful  management  of  the  business  by  the  tenant 
conducting  it.  There  may  be  cases  in  which  the  courts  wiU 
impose  damages  for  an  abuse  of  his  right  by  a  co-tenant  in  occupa- 
tion or  interpose  to  preyent  such  abuse.  But  her^  the  theory  of 
jdaintiffs  is  that  defendant  could  not  extract  ore  from  the  mine  with- 
out committing  waste,  because  such  extraction  is  a  destruction  of  the 
yery  substance  of  the  estate;  an  irreparable  injury  to  the  inheritance. 

In  yiew  of  the  character  of  the  property  and  of  plaintiffs'  implied 
assent  to  its  sole  occupation  by  defendant  for  mining  purposes,  we 
regard  the  right  of  the  latter  to  the  proceeds  of  its  operations  as 
partaking  of  the  nature  of  a  usufruct;  the  appropriation  of  the 
net  returns  as  a  legitimate  participation  of  the  profits  and  its  acts 
of  mining  as  not  impairing  or  consuming  the  estate  to  any  greater 
extent  than  must  be  presumed  to  hayebeen  intended  to  be  allow- 
able by  each  of  the  parties  in  interest.    . 

Murray  y.  Haveriy,  70  IlL  820,  supposing  it  to  haye  been  cor^ 
rectly  decided,  does  not  entirely  sustain  the  yiew  of  counsel  for  ap- 
pellants. That  decision  was  based  upon  a  statute  which  author- 
ized a  tenant  to  bring  trespass  or  troyer  against  his  co-tenant  who 
should  '^  take  away,  destroy,  lessen  in  yalue  or  otherwise  injure  " 
the  common  property.  The  section  of  our  Code  does  not  declare 
that  a  co-tenant  who  ^' shall  take  away/'  etc.,  shall  be  guilty 
of  waste.  The  question  of  waste  or  no  waste  is  left  to  the 
courts.  Besides  in  Murray  y.  Haverty  the  court  had  already  decided 
the  case  by  holding  certain  eyidence,  as  to  license,  inadmissible 
under  the  defendant's  plea. 

Counsel  quote  from  Freeman  on  Co-tenancy:  '^  In  all  cases  where 
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a  cO'tenant  practically  destroys  the  estate  or  some  part  thereof, 
trespass  may  be  sustained  by  the  injared  co-tenant."  §  302. 
But  this  is  to  be  taken  with  other  portions  of  the  same  work  where 
the  distinction  is  pointed  ont  between  an  appropriation  of  the  pro- 
ceedsy  rents,  profits,  or  income,  and  the  destruction  of  the  estate 
itself.  See  also  Waterman  on  Trespass,  947.  The  tenant  in  com- 
mon of  a  mine  may  occupy  it  for  the  purpose  contemplated  by  all, 
even  though  a  portion  of  the  soil  or  ore  be  removed.  Each  tenant 
has  the  right  to  use  the  mine,  and  as  was  intimated  by  the  Supreme 
Court  of  Pennsylvania,  so  long  as  an  estate  is  used  according  to  its 
nature  ''  it  is  no  valid  objection  that  the  use  is  consumption,  and 
it  is  no  fault  of  the  tenant  that  it  is  not  more  endurable."  Irwin 
V.  Covode,  24  Penn.  St.  162.  The  taking  of  ore  from  the  mine  is 
rather  the  use  than  the  destruction  of  the  estate — within  the 
meaning  of  the  general  rule.  The  results  of  the  tenant's  labor  and 
capital  are  in  the  nature  of  proceeds  or  profits,  the  partial  exhaus- 
tion being  but  the  incidental  consequence  of  the  use. 

It  is  not  necessary  to  examine  in  detail  the  many  cases  cited  by 
appellants,  as  in  none  are  the  facts  like  those  of  the  case  at  bar. 
We  shall  refer  to  a  few  of  them. 

Dtlaney  v.  Root^  99  Mass.  546,  was  an  action  of  trover  for  the 
conversion  of  personal  property.  Stetson  v.  Day,  51  id.  434, 
simply  decides  that  under  a  statute  of  Maine  a  tenant  for  life  who 
neglected  to  pay  taxes  assessed  upon  the  estate  during  his  tenancy, 
and  thereby  subjected  the  estate  to  a  sale,  was  liable  to  an  action 
by  the  reversioner,  either  of  waste  or  of  case  in  the  nature  of  waste. 
Maddox  v.  Ooddard,  15  Me.  219,  and  Symonda  v.  Harris,  51  id. 
14,  were  actions  of  trespass  quare  dausum  for  tlie  destruction  of  a 
mill  and  for  the  disseverance  and  removal  of  machinery  from  a 
mill;  Blanchard  v.  Baker,  8  Me.  253,  trespass  on  the  case  for  a 
similar  injury  to  common  property;  McDonald  v.  Trafton,  15  Me. 
225,  has  no  bearing  upon  any  question  involved  in  the  case  before 
us;  and  Hubbard  v.  Hubbard,  15  Me.  198,  was  a  statutory  action 
of  trespass  "  for  strip  and  waste  "  of  timber. 

As  to  the  destruction  of  trees  charged  in  the  complaint  herein, 
it  }ias  been  expi'essly  decided  in  California  that  in  the  enjoyment 
of  his  legal  rights  in  the  common  property,  each  co-tenant  may  cut 
timber,  and  use  or  dispose  of  it  at  least  to  an  extent  corresponding 
to  his  share  of  tlie  estate.  Hihn  v.  Peck,  18  Gal.  640.  In  the  case 
before  ns  there  is  neither  averment  nor  finding  that  defendant  has 
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cut  or  consumed  more  than  its  share.  Besides,  the  use  of  the  trees 
was  merely  incidental  to  the  mining  operations  of  defendant.  In 
Pennsylvania  it  is  held  that  the  cutting  of  timber  to  be  used  in  a 
mine  by  a  tenant  for  lif e,  whose  mining  is  not  waste,  is  not  itself 
waste.  Heel  t.  Neet,  19  Penn.  St.  33.  Nowhere  is  it  held  to  be 
waste  for  a  tenant  in  common  of  a  farm  to  cut  wood  necessary  to 
the  use  of  the  farm. 

It  was  indeed  held  in  New  York  by  the  Supreme  Court  that  the 
cutting  down  of  timber  trees  by  one  of  several  co-tenants,  upon  land 
whose  principal  value  consisted  of  the  growing  timber  was 
waste,  for  which  the  other  co-tenants  could  recover  damages  under 
a  clause  of  the  Bevised  Statutes  of  that  State.  JBlwell  v.  Bumside, 
44  Barb.  447.  But,  aside  from  the  rule  to  the  contrary  laid  down 
in  ffihn  v.  Peck,  18  Cal.  640,  plaintiffs  have  no  averment  that  the 
quicksilver  mine  is  ^'principally  valuable,''  because  of  the  trees 
growing  from  its  surface. 

And  here  it  may  be  added,  applying  the  rule  of  HiAn  v.  Peek, 
it  would  seem  each  tenant  in  common  of  a  mine  is  at  least  entitled 
to  take  out  his  share  of  the  ore.  That  neither  of  the  tenants  can 
'^  look  into  the  ground "  may  be  a  reason  why  a  court  of  equity 
should  order  an  account  to  be  taken,  but  ought  not  to  operate  a 
prohibition  upon  the  working  of  the  mine  by  anybody. 

2.  Ought  the  court  below  to  have  enjoined  defendant  from  pro- 
ceeding with  its  mining  ? 

''  In  case  of  joint  tenants  and  tenants  in  common,  with  respect 
to  whose  acts  of  waste  the  common  law  has  provided  no  remedy, 
courts  of  equity  will  interfere  when  it  appears  that  waste  has  been 
committed  or  threatened  by  one  tenant  in  common,  who  has  be- 
come possessed  of  the  whole  premises."  Taylor  Land,  and  Ten. 
694.  This  general  proposition  may  be  conceded  to  be  correctly 
stated,  but  the  very  question  here  is  —  has  waste  been  committed  f 
At  the  common  law  the  tenant  had  no  redress  for  acts  of  admitted 
waste  committed  by  his  co-tenant.  But  the  latter  might  be  re- 
strained in  equity  from  felling  ornamental  trees,  or  from  doing 
other  things  amounting  to  wanton  and  destructive  waste,  which 
were  called  ''  equitable  waste,"  because  allowable  at  law.  By  our 
statute  however  a  tenant  may  recover  damages  of  his  co-tenant  in 
every  case  of  waste.  Holding  as  we  do  that  the  acts  of  defendant 
were  not,  under  the  circumstances,  wanton  or  destructive,  or  any 
waste,  it  follows  plaintiffs  were  not  entitled  to  an  injunction. 
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Gonnsel  rely  npon  the  opinion  of  the  Court  of  Chancery  of  Upper 
Canada^  in  Dougall  y.  Foster,  4  Grant,  XT.  C.  319,  where  it  was  held 
(EsTEK,  y.  C,  diseu)  that  one  tenant  in  common  would  be  restrained 
at  the  suit  of  his  co-tenant  from  digging  earth  for  bricks  on  the 
joint  property.  There  the  bill  alleged  that  the  portion  of  the  lot 
from  which  the  clay  was  being  ezcayated  and  carried  away  was  Teiy 
Yalnable  for  building  purposes,  and  that  (with  reference  to  such 
purposes)  the  lot  had  greatly  deteriorated  in  value  by  reason  of  the 
acts  of  defendant.  In  his  opposing  affidavit  defendant  did  not 
deny  the  first  of  these  alleged  facts  at  all,  and  did  not  expressly 
deny  the  last.  The  chancellor  said  :  ''  It  is  quite  true  that  this 
court  refuses  to  restrict  a  tenant  in  common  from  the  legitimate 
enjoyment  of  the  estate*  because  an  undivided  occupation  is  of  the 
very  essence  of  that  sort  of  title  (Co.  Litt.  180),  and  to  interfere 
with  the  legitimate  exercise  of  that  right  would  be  to  deny  an  es- 
sential quality  of  the  title.''  The  court  held  that  the  legitimate 
enjoyment  of  a  building  lot,  '*  within  the  limits  of  the  town  of 
Belville,''  was  to  build  upon  it,  or  improve  or  occupy  it  as  town 
property  is  usually  improved  and  occupied,  and  that  to  dig  holes  in 
it,  or  degrade  it  below  the  surrounding  level,  was  not  such  legiti- 
mate enjoyment.  To  repeat  the  language  of  Boake,  J.  {Findtay 
V.  Smith,  supra),  ^*  The  law  on  this  subject  must  be  applied  with 
reasonable  regard  to  circumstances.''  If  it  had  appeared  in  DougdO 
V.  Foster  that  the  common  property  was  valuable  only  as  a  brick- 
yard, and  was  acquired  by  the  co-tenants  for  that  purpose,  the  case 
would  have  approximated  more  closely  to  the  one  at  bar.  By  the 
laws  of  the  United  States  the  mining  lands  are  disposed  of  under 
laws  differing  from  those  through  which  agricultural  lands  may  be 
acquired.  As  a  condition  to  their  acquisition  by  individuals,  it  is 
requisite  that  the  locators  shall  have  done  mining  work  of  a  certain 
value.  They  are  disposed  of  and  acquired  for  the  purpose  of  min- 
ing, and  the  application  of  them  to  that  purpose  by  one  tenant  in 
common  is  not  waste  of  which  the  others  can  complain. 

HawUy  v.  Clowes,  2  Johns.  Ch.  122,  was  a  bill  for  partition,  and 
for  cutting  down  and  carrying  away  timber,  not  wanted  for  the 
necessary  use  of  the  farm.  The  injunction  was  granted,  in  view 
of  the  special  character  of  the  case,  and  the  insolvency  of  defend- 
ant, and  on  the  ground  that  the  excessive  cutting  of  timber  was 
destructive,  '^  and  not  within  the  usual  and  legitimate  exercise  of 
the  enjoyment."     Chancellor  Ebnt   added:     "The  remedy  is 
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peculiarly  appropriate  and  proper,  pending  a  partition  of  the  very 
land." 

In  Hole  T.  ThomaSy  7  Ves.  689,  Lord  Eldok,  after  saying,  "I 
never  knew  of  an  instance  of  an  application  to  stay  waste  by  one 
tenant  in  common  against  another;  one  tenant  in  common  having 
the  right  to  enjoy  as  he  pleases/'  granted  an  injunction  against  cut- 
ting ''saplings  or  any  timber  trees  or  underwood  at  unseasonable 
times,"  that  being  destructive.  As  was  said  by  Esten,  V.  C,  in 
Dougdll  V.  Foster^  it  was  malicious  waste.  Twart  v.  Twort,  16  Ves, 
128,  was  a  case  where  one  tenant  in  common  was  an  *^  occupying 
tenant "  to  another.  \n  Baker  v.  Whiting,  the  tenant  in  common 
was  the  agent  of  his  co-tenants,  and  the  case  does  not  assist  the 
present  investigation.     3  Sumn.  485. 

It  is  said  by  Eden  (Waterman's  Eden  on  Injunctions,  vol.  2,  dd 
ed-  210),  the  instances  in  which  injunctions  have  been  granted 
between  tenants  in  common  against  committing  waste  are  few. 
The  application  has  always  been  refused,  unless  attended  with  pecu- 
liar circumstances.  In  Smallman  v.  Onions^  3  Brown  Gh.  621,  an 
injunction  was  granted  against  the  cutting  of  timber,  on  the  ground 
that  the  parties  were  only  equitable  tenants  in  common,  the  legal 
title  being  in  a  trustee;  that  therefore  the  person  who  was  commit- 
ting the  waste  had  no  title  to  the  possession,  and  cutting  the  tim- 
ber was  a  trespass  upon  the  trustee;  also  that  the  trespasser  was 
insolvent.  And  in  Qaodwyn  v.  Spray ,  2  Dick.  667,  the  lord  chan- 
cellor denied  an  injunction  prayed  for  by  one  tenant  against  his  co- 
tenant  cutting  timber,  saying  the  only  remedy  the  plaintiff  had  was 
to  get  a  partition. 

In  the  absence  of  allegations,  proofs  of  findings  of  willful  injury, 
or  of  unnecessary  injury  or  desfcruction  caused  by  the  negligence  or 
unskillfulness  of  defendant,  the  plaintiffs  were  not  entitled  to  an 
injunction. 

3.  Is  this  an  action  for  an  accounting  ? 

It  is  established  in  this  State,  that  in  ordinary  cases  an  action  at 
law  cannot  be  maintained  by  a  tenant  in  common  against  a  co- 
tenant  in  sole  possession  of  the  premises,  to  recover  a  share  of  the 
profits  derived  from  the  estate  by  means  of  the  labor  and  money 
expended  by  the  party  in  occupation.  The  occupation  by  one  tci)> 
ant,  so  long  as  he  does  not  exclude  his  co-tenant,  is  but  the  exer- 
cise of  a  legal  right.  The  money  he  invests  at  his  own  risk;  if  hi.> 
transactions  result  in  a  loss  he  cannot  call  upon  his  co-tenant  for 
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contribution,  and  if  they  result  in  a  profit  his  co-tenant  is  not  en- 
titled to  share  in  such  profit.  Pico  y.  ColumMy  12  CaL  414.  The 
demand  of  the  plaintiffs  is  not  for  a  sum  due  by  way  of  rent  from 
defendant  as  the  tenant  of  their  interest,  nor  is  it  for  a  proportion- 
able share  of  an  amount  received  by  defendants  for  the  use  and 
occupation  of  the  premises  by  third  persons,  nor  is  an  account 
sought  as  an  incident  to  a  claim  for  partition.  It  is  not  for  their 
part  of  moneys  received  by  defendant  which  belong  to  all  the  ten- 
ants in  common,  nor  is  it  based  upon  an  allegation  of  any  of  the 
exceptional  facts  mentioned  in  Pico  v.  Columbei,  12  CaL  414;  in 
Ooodenaw  v.  Ewer,  16  id.  461 ;  and  in  A^  y.  Lov$,  17  id.  233. 
See  also  Howard  v.  Throckmorton,  59  id.  89. 

Nor  is  the  present  an  action  brought  to  recover  a  portion  of  the 
profits  acquired  by  the  expenditure  of  defendant's  money,  treating 
it  as  the  agent  of  plaintiffs  in  developing  the  common  property. 
There  is  no  pretense  of  an  averment  of  any  actual  contract  between 
plaintiffs  and  defendant,  whereby  the  latter  was  authorized  to  act 
for  the  former.  On  the  contrary,  it  is  expressly  alleged  in  the  com- 
plaint that  the  acts  of  defendant  were  against  the  will  of  plaintifb, 
and  without  their  consent. 

Again,  the  tenant  in  occupation  is  not  made  the  bailiff  of  plaint- 
iffs, in  the  absence  of  a  contract  of  agency,  by  any  statute  of  this 
State.  The  statute  of  Anne  4,  5,  16  has  never  been  adopted  here, 
jmd  if  it  had  been  adopted,  that  statute  would  seem  only  to  have 
itpplied  to  cases  where  one  tenant  in  common  had  received  from  a 
third  person  money,  or  other  thing  of  value,  to  which  both  tenants 
were  entitled  by  reason  of  their  co-tenancy,  and  retained  more  than 
his  just  share  according  to  the  proportion  of  his  interest.  Pico  v, 
ColuniMy  supra ;  Henderson  y.  Eason,  9  Eng.  L.  &  Eq.  337. 

If  the  appropriation  by  defendant  of  the  net  proceeds  of  its  enter- 
prise be  considered  as  merely  the  legitimate  perception  of  the 
profits,  the  action  cannot  be  maintained  as  an  action  for  an  account. 

Izard  v.  Bodine,  3  Stock.  403,  cited  by  counsel  for  appellants, 
does  not  sustain  their  view.  There  the  bill  was  for  partition 
and  account.  The  Supreme  Court  of  New  Jersey  held:  1.  If 
one  tenant  in  common  oust  his  co-tenant,  the  latter  must  first 
establish  his  right  at  law,  and  thus  recover  the  mesne  profits — 
<<  for  one  tenant  is  bound  to  account  to  another  only  as  his  bailiff 
appointed  by  contract,  express  or  implied.''  2.  Where  one  tenant 
in  common  ^'  actually  receives  "  the  rents,  issues  and  profits,  then 
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he  may  be  compelled  to  account  for  such  profits  actually  received. 
(From  third  persons.)  But  this  by  statute,  both  in  England  and 
in  this  State,  and  not  by  the  common  law.  4  Anne,  chap.  16; 
Hew  Jersey  Act  of  1794;  Sargent  v.  Parsons,  12  Mass.  149.  3. 
Where  one  tenant  actually  occupies  the  whole  estate  without  claim 
on  the  part  of  his  co-tenants  to  be  admitted  into  possession,  he  is 
under  no  obligation  to  account,  '^  for  he  has  a  right  to  such  occu- 
pancy.** Citing  Co*  Litt.  200,  b;  Sargent^  v.  Parsons,  12  Mass. 
149;  Meredith  t.  Andres,  7  Ired.  5;  Colburn  v.  Mason^  25  Me.  434. 

Appellants  also  refer  to  Nelson  y.  Clay,  7  J.  J.  Marsh.  139. 
But  in  that  case,  the  court  after  saying  that  a  statute  of  Vir- 
ginia, which  like  the  English  statute,  authorized  '^actions  of 
account  in  favor  of  one  joint  tenant  or  tenant  in  common  against 
another,  as  his  bailiff,  for  receiving  more  than  his  just  share,*'  was 
in  force  in  Kentucky,  held  that  the  statute  did  not  apply  when  the 
estate  at  the  commencement  of  the  tenancy  in  common  yielded  no 
rent  or  profits,  and  one  of  the  tenants  entered  and  by  improving 
the  estate  rendered  it  productive;  the  other  co-tenant  having  ex- 
pended neither  money  nor  labor. 

In  Shiels  v.  Starks,  14  Oa.  436,  the  court  adjudged  that  under 
the  statute  of  Anne,  in  force  in  Georgia,  a  tenant  in  exclusive  oc- 
cupation was  liable  to  his  co-tenant  for  a  proportionate  share  of  the 
value  of  the  use  and  occupation;  admitting  that  it  had  been  held 
in  Massachusetts  {Sargent  v.  Parsons,  12  Mass.  149),  that  under 
the  statute  of  Anne  it  is  necessary  to  charge  the  defendant  with 
having  received  rents  and  profits  *'  otherwise  than  by  his  occu- 
pancy." We  do  not  find  the  language  attributed  to  Dane  by  the 
learned  court  of  Georgia  (Dane's  Abr.,  1  vol.,  chap.  8,  art.  3,  p. 
170),  in  our  edition  of  the  work  referred  to.  Shiels  v.  Stark,  was 
a  bill  in  equity  for  a  partition  and  an  account. 

If  it  be  conceded  that  the  peculiar  nature  of  mining  property  of 
itself  constitutes  such  an  equity  as  that  the  tenants,  who  could  at 
any  time  have  entered  into  the  joint  possession,  but  who  have  never 
expended  labor  or  money  upon  the  common  property,  or  become 
liable  for  any  portion  of  the  loss  which  might  have  followed  upon 
the  enterprise  of  their  co-tenant,  ought  to  be  entitled  to  de- 
mand an  accounting  from  the  latter,  and  to  recover  a  portion  of 
the  net  profit  gained  exclusively  by  its  efforts  and  capital  —  the 
present  is  not  an  action  for  such  an  accounting.  The  defendant  is 
'Charged  with  having  irreparably  injured  the  premises  by  taking 
Vol.  XLIX  -  88 
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therefrom  cinnabar  of  the  ^alne  of  1100,000^  and  cutting  thereon 
growing  trees  of  the  value  of  $5,000.  The  pUuntiffs  aver  they 
have  been  damaged  in  the  sum  of  $105,000,  and  pray  amongst 
other  things,  that  they  may  have  a  judgment  for  three  times  that 
sum.  It  is  alleged  that  defendant  has  converted  the  cinnabar  and 
the  proceeds  of  sales  of  it  and  the  trees,  and  '^  has  refused  to  deliver 
to  the  plaintiffs  any  part  of  the  cinnabar  taken  from  said  ground 
or  the  quicicsilver  so  produced  therefrom,  or  to  pay  over  to  them 
any  portion  of  the  proceeds  of  said  sales,  and  denies  to  the  plaint- 
ifb  and  each  of  them  any  share  or  interest  in  the  same."  But 
neither  this  nor  any  other  averment  found  in  the  complaint  makes 
the  action  one  for  an  account,  legal  or  equitable.  The  averments 
in  the  complaint,  except  in  so  far  as  they  constitute  a  declaration 
in  ejectment  (and  as  we  have  seen  the  court  below  found  that  de- 
fendant had  never  disseised  or  ousted  the  plaintiffs),  are  of  facts 
alleged  by  plaintiffs  to  establish  waste  committed  by  defendant  upon 
the  common  property,  for  which  treble  damages  are  asked. 

Nevertheless  since  the  property  is  described  in  the  complaint  and 
the  exclusive  occupation  and  working  of  the  mine  by  defendant 
averred  therein,  and  inasmuch  as  the  court  below  did  in  fact  take 
an  account,  we  have  looked  into  the  findings  and  evidence  with 
respect  thereto. 

We  have  said  that  the  net  proceeds  from  the  working  of  the 
mine  were  rather  in  the  nature  of  profits  from  the  use  than  the 
result  of  the  destruction  of  the  inheritance.  But  it  may  be  con- 
ceded, for  the  purposes  of  this  decision,  that  the  relation  of  the 
tenants  in  common,  under  the  circumstances  disclosed,  is  sui  generis, 
and  their  rights  peculiar.  That  while  the  extraction  of  ore  from 
the  mine  by  one  tenant,  who  does  not  exclude  his  co-tenants,  is 
not  waste,  and  the  neglect  of  the  latter  to  enter  should  be  held  an 
aasent  on  their  part  to  the  exclusive  occupation  by  the  former;  yet 
because  the  effect  of  the  exclusive  working  by  one  may  be  to  ex- 
haust the  mineral,  and  the  uncertainty  of  the  prospective  value  of 
the  property  may  render  it  impossible  to  make  a  just  partition  of 
it,  a  court  of  equity  should  order  an  accounting;  holding  that 
while  it  must  have  been  contemplated  by  the  parties  that  the 
tenant  in  occupation  should  not  be  held  for  waste,  nor  prohibited 
from  proceeding  with  his  work  by  the  co-tenants  who  do  not 
seek  to  enter,  yet  it  must  also  have  been  contemplated  that  the 
tenant  in  occupation  should  not  appropriate  to  himself  the  entire 
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profits.  If  this  be  so  however  the  co-tenants^  not  in  actaal  occn- 
pation,  applying  for  such  accoant  should  at  least  be  required  to  do 
equity  —  to  allow  to  the  defendant  all  sums  actually  expended  for 
the  protection  of  the  common  property. 

The  court  below  found:  ''The  defendant  has  taken  from  said 
mine,  since  the  18th  day  of  March,  1876,  a  great  number  of  tons 
of  ore,  and  has  taken  therefrom  a  large  sum  of  money,  and  that 
all  thereof  has  been  expended  in  the  proper,  economical  and  neces- 
sary deyelopment  and  working  of  said  mine  for  said  ore,  and  in  the 
proper,  economical  and  necessary  reduction  of  the  said  ores,  and 
.in  properly,  economically  and  necessarily  defending  at  law  the 
common  title  to  said  property,  and  in  proper  payment  for  an  out- 
standing title  thereto. '' 

The  parties  here  are  not  mining  partners,  between  whom  an 
accounting  is  sought.  If  they  can  properly  be  termed  partners 
''in  the  profits^'  (see  the  dictum  in  AM  y.  Love,  supra),  they  have 
not  by  the  averments  of  their  complaint  declared  themselves  part- 
ners in  any  broader  sense.  By  filing  their  complaint  they  did  not 
make  themselves  liable  to  the  defendant,  or  to  creditors  of  defend- 
ant, in  case  the  account  of  defendant's  transactions  should  show 
such  transactions  had  resulted  in  a  loss;  they  did  not  make  the 
defendant  their  agent  as  to  debts  by  it  created  beyond  the  proceeds 
from  its  mining,  nor  did  they  subject  their  interest  in  the  mine  to 
any  debts  of  its  creation.  In  their  complaint  they  impliedly,  if 
not  expressly,  disavow  any  such  purpose.  If  the  plaintiffs  here 
are  entitled  to  an  account,  their  claim  to  it  is  based  upon  special 
equities;  their  appeal  to  the  court  of  equity  is  on  the  ground  that 
defendfmt  ought,  under  the  peculiar  circumstances,  to  pay  them  a 
share  of  the  profits.  It  would  seem  plain  that  an  equity  is  in  turn 
imposed  upon  them  to  allow  a  rebate  for  expenditures  necessarily 
incurred  in  protecting  the  common  possession  and  in  buying  in  an 
outstanding  title,  paramount  to  that  of  the  co-tenants,  or  such  as 
a  prudent  man  would  deem  it  proper  to  purchase  to  avoid  expensive 
and  dangerous  litigation. 

4.  Conceding,  for  the  sake  of  the  argument,  such  an  action 
might  have  been  maintained,  the  present  is  not  an  action  to  recover 
rent  of  the  defendant  as  successor  to  the  tenants  previously  in 
occupation. 

Judgment  and  order  affirmed. 

Boss  and  McEee,  JJ.,  concurred. 
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Phople  y.  Mabkham. 

(M  OiO.  IffT.) 

Btatfuie — wnttrueUon — hriberp, 

A  police  offloer,  teldng  monej  in  consldeimtiQn  of  his  promiae  not  to  amsl  i 
certain  daas  of  offenders,  is  gailtj  of  receiving  a  bribe  nnder  a  statate  de- 
nouncing the  receiving  of  a  bribe  by  any  executive  officer  in  a  matter  which 
" may  be  brought  before  him  in  his  official  capacity." 

CONVIOTION  of  receiving  a  bribe.     The  opinion  states  the 
case. 

Moore,  Laine  dk  LMy  for  appelhmt. 

Marshall,  attorney-general^  and  Campbell,  district-attorney,  for 
respondent. 

McEiNSTRY,  J.  The  charging  part  of  the  information  is  as  fol- 
lows: ''The  said  W.  W.  Markham  on  the  30th  day  of  December, 
A.  D.  1882,  at  the  county  and  State  aforesaid,  then  and  there  being 
an  execative  officer,  namely  a  police  officer  of  the  city  of  San  Jose, 
county  of  Santa  Clara  aforesaid,  did  ask,  receive,  and  agree  to  re- 
ceive a  bribe,  to-wit,  fifteen  standard  dollars,  lawful  coin  of  the 
United  States  of  America,  upon  an  understanding  and  agree- 
ment that  he  would  not  arrest  persons  engaged  in  violating  section 
330  of  the  Penal  Uode  of  the  State  of  California,  nor  would  he 
arrest  persons  engaged  in  violating  the  gaming  ordinance  of  the  said 
city  of  San  Jose,  contrary  to  the  form  of  the  statute,"  etc. 

[Omitting  minor  matters.] 

Section  68  of  the  Penal  Code  reads:  "  Every  executive  officer 
*  *  *  who  asks,  receives,  or  agrees  to  receive  any  bribe,  upon 
any  agreement  or  understanding  that  his  vote,  opinion,  or  action 
upon  any  matter  then  pending,  of  which  may  be  brought  before 
him  in  his  official  capacity,  shall  be  iufluenced  thereby,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years,"  etc. 

The  seventh  section  of  the  same  Code  defines  the  word  ''bribe'' 
to  signify  any  thing  of  value  or  advantage,  present  or  prospective, 
or  any  promise  or  undertaking  to  give  any,  asked,  given,  or  accepted 
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with  a  corrupt  intent  to  influence  unlawfully  the  person  to  whom 
it  is  given  in  his  action,  vote  or  opinion  in  any  public  or -official 
capacity. 

The  objection  of  appellant's  demurrer  is  more  specifically  stated 
hi  his  points  filed  in  this  court.  **  There  was  nothing  (in  the  in- 
formation) to  show  that  any  thing  ever  could  or  did  come  before 
him  in  his  official  capacity  concerning  the  matter." 

If  we  understand  the  argument  of  counsel  it  is  to  the  effect  that 
the  information  should  have  stated  that  section  330  of  the  Penal 
Code  was  being  violated  by  certain  persons  when  the  115  was  givei^ 
and  received,  with  the  understanding  that  defendant  should  not 
arrest  such  persons,  or  that  when  the  mon^  was  paid  it  was  paid 
in  contemplation  of  an  intended  violation  of  the  section  by  certain 
persons,  and  was  received  under  an  agreement  of  defendant  that 
he  would  not  arrest  such  persons.  Further  that  in  case  the  infor- 
mation had  alleged  that  section  330  [was  being  violated  when  the 
money  was  paid,  it  should  also  have  alleged  that  defendant  in  fact 
failed  to  arrest  the  persons  guilty  of  such  violation.  At  the  least 
the  argument  of  counsel  for  appellant  involves  the  proposition  that 
in  case  fche  information  alleges  that  money  is  paid  a  police  officer, 
and  by  him  received  with  the  understanding  that  he  will  not  arrest 
persons  who  subsequently  shall  coniimit  a  certain  crime,  it  must 
also  allege  that  some  person  or  persons  did  subsequently  commit 
the  crime,  and  the  officer  having  the  opportunity  and  ability  to 
arrest  failed  to  arrest  such  person  or  persons. 

But  we  think  when  a  police  officer  receives  money  in  considera- 
tion of  his  promise  that  he  will  not  arrest  any  one  of  a  class  of 
offenders  against  the  criminal  laws  he  is  guilty  of  receiving  a 
bribe,  because  the  case  of  one  who  has  committed  the  offense 
and  the  consequent  duty  of  the  officer  to  arrest  is  '^  a  matter  which 
may  be  brought  before  him  in  his  official  capacity/'  We  are  of 
opinion  that  a  police  officer  who  shall  receive  a  weekly  stipend,  or 
a  single  payment  of  money  in  consideration  of  his  promise  not  to 
arrest  any  violator  of  the  gaming  law  is  not  only  morally  guilty  but 
may  be  found  guilty  under  the  statute,  without  his  trial  involving 
the  necessity  of  the  prosecution  establishing  the  commission  of  a 
distinct  crime  by  a  third  person,  together  with  a  want  of  energy 
and  efficiency  on  the  part  of  the  officer  in  securing  the  arrest  of 
the  third  person. 

The  scope  of  the  definition  of  bribery  is  as  broad  as  the  duties 
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of  the  officer  who  accepts  the  bribe.  It  is  the  duty  of  a  police 
officer  to  arrest,  with  or  without  warrant,  according  to  circum- 
stances, every  person  who  violates  section  330  of  the  Penal  Code. 
If  therefore  he  agreed  in  consideration  of  money  paid  him  not  to 
arrest  any  person  who  should  violate  section  330,  it  would  seem  to 
the  ordinary  comprehension  that  he  was  bribed  with  respect  to  a 
matter  which  might  be  a  subject  of  his  official  action. 

In  opposition  to  the  view  above  set  forth  appellant  cites  certain 
cases.  They  are:  Pecple  v.  Furley,  2  CaL  564;  Barepsld  v.  SiaU^ 
14  Ala.  60S;  CoUins  v.  Statty  25  Tex.  Supplement^  202;  Staie  v. 
Hughes,  43  Tex.  518;  iVamff  v.  OofnmantoeaUh,  2  Wash.  (Va.)  88, 
and  Old  v.  CommanweaUhf  18  Oratt.  918. 

But  the  decision  in  People  v.  Purley  turned  upon  the  phrase- 
ology of  a  statute  different  from  that  now  under  consideration.  It 
was  held  that  under  the  statute  of  1850,  which  confined  the  offense 
of  bribery  of  a  judicial  officer  to  the  payment  or  offer  to  influence 
such  officer  **  to  act  more  favorably  to  one  side  than  the  other  in  a 
suit,  matter,  or  cause,  or  pending  or  brought  before  him,"  it  should 
appear  that  a  particular  legal  proceeding  named  in  the  presentment 
was  commenced  or  at  least  was  to  be  commenced. 

In  Barejield  r.  State  the  defendant  below  had  been  indicted  for 
bribing  a  justice  of  the  peace  by  corruptly  promising  him  $25  to 
influence  his  decision  in  a  certain  controversy  or  proceeding  that 
might  be  brought  before  him,  wherein  Miles  Barefield  was  to  be 
plaintiff  and  W.  H.  Owen  was  to  be  the  defendant. 

Two  of  the  three  judges  of  the  Supreme  Court  of  Alabama  held 
that  while  an  offer  to  bribe  a  judicial  officer  was  a  grave  offense  at 
the  common  law,  yet  under  the  statute  (similar  to  ours)  it  was 
necessary  to  constitute  the  bribery,  that  there  must  have  been  an 
acceptance  of  the  bribe;  and  also  it  must  appear  that  the  cause  or 
proceeding  was  pending  before  the  justice  when  the  offer 
was  made,  or  that  the  cause  or  proceeding  was  afterward 
instituted  so  that  in  the  ordinary  course  of  it  would  come 
before  him.  Mr.  Justice  Chilton  dissented  from  his  brethren 
upon  both  the  points  on  which  their  conclusion  rested,  and 
we  concur  with  his  view  of  the  law.  He  said:  ''But  I  feel 
constrained  to  differ  with  my  brethren  as  to  the  construction 
which  they  place  upon  the  statute  under  which  the  conviction 
was  had.  In  my  judgment  it  is  not  indispensable  that  the  matter, 
cause  or  proceeding  in  which  the  decision  or  judgment  of  the  of* 
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fioer  is  to  be  influenced  by  the  bribe  should  afterward  be  actually 
brought  before  him,  in  order  to  constitute  the  offense.  But  if  the 
party  corruptly  give  or  promise  any  gift  or  gratuity  whateyer^ 
'with  intent  to  influence  the  act,  yote,  opinion,  decision  or 
judgment'  of  any  ofiBcer,  whether  executive,  legislative,  or 
judicial,  on  any  matter,  cause  or  proceeding  which  may 
be  then  pending,  or  may  by  law  come  or  be  brought  before 
him  in  his  official  capacity,  the  crime  is  complete,  although  the 
matter  never  should  come  before  such  officer.  The  law,  it  is  well  re- 
marked, abhors  the  least  tendency  to  corruption;  and  at  common  law. 
Attempts  to  bribe,  though  unsuccessful,  were  held  indictable.  1  Buss. 
Orimes,  156  ;  United  States  y.  Worrdtt,  2  Dall.  384 ;  affirmed  in  Rex  v. 
Plympton,  2  Ld.  Baym.  1377  ;  JBftc  v.  Va^ighan,  4  Burr.  2494 ;  Rex 
T.  Pdman,  per  Lord  Ellekborough,  2  Oamp.  230.  It  is  true  the 
intention  to  corrupt  the  justice  in  regard  to  his  anticipated  action 
upon  the  case  is  not  an  offense  which  the  law  can  punish ;  but  when 
that  intention  is  evidenced  by  overt  acts  —  when  the  promise  is 
complete  to  confer  upon  the  officer  the  reward,  as  a  premium  to 
incline  him  to  act  contrary  to  his  duty,  and  in  violation  of  the 
known  rules  of  honesty  and  integrity  —  the  defendant  has  done  his 
part  toward  consummating  the  guilt,  and  the  punishment  in- 
flicted is  not  disproportionate  to  the  demerit  of  his  crime.  The 
matter,  cause,  or  proceeding  must  be  one  which  may  come  before 
him,  that  is,  comes  within  his  jurisdiction;  or  which  may  be  brought 
before  the  officer,  or  which  may  be  pending  at  the  time  of  the  cor- 
rupt promise.  The  legislature,  I  think,  did  not  intend  that  the 
prosecution  should  depend  upon  the  fact  whether  the  officer  actually 
had  it  in  his  power  to  carry  out  the  corrupt  agreement  before  the  in- 
dictment was  exhibited.  It  is  sufficient,  I  think,  that  the  subject- 
matter  upon  which  the  bribe  was  to  operate  existed,  and  could 
legally  be  brought  before  the  officer  in  his  official  capacity.  The 
offense  consists,  in  contemplation  of  the  statute,  in  poisoning  and 

corrupting  the  fountain  of  justice,  and  although  the  particular 

deleterious  consequence  designed  to  be  effected  by  the  parties  has 
not  ensued,  the  State  nevertheless  has  an  officer  corrupted,  and 
society  has  lost  all  protection  for  its  rights,  so  far  as  the  adminis- 
tration of  the  law  by  him  is  concerned." 

In  State  v.  Hiighee  the  defendant  was  indicted  under  a  statute 
which  made  it  a  felony  to  bribe  a  witness.  It  was  held  that  a 
charge  that  the  defendant  offered  a  person  money  to  avoid  becom- 
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ing  a  witness  was  not  anthorized  by  the  wording  of  the  statute.  In 
NewM  Y.  ChmmwwwUh,  decided  in  1795,  it  was  said  that  a  com- 
mon-law  information  which  attempted,  to  allege  that  defendant,  a 
justice  of  the  peace,  corruptly  received  a  bribe  to  vote  for  a  certain 
person  as  clerk  of  the  peace,  and  that  he  did  vote  for  such  person, 
was  too  uncertain  in  not  ayerring  that  an  election  for  clerk  of  the 
peace  was  in  fact  held.  In  Old  t.  ChmmonweaUh  the  only  question 
considered  was  whether  the  evidence  justified  the  verdict  of  guilty. 
It  was  that  a  new  trial  was  properly  denied.  In  CoUins  t. 
8t(Ue,  25  Tex.  Supplement,  202,  tha  indictment,  founded  upon  a 
statute,  omitted  to  state  that  the  matter,  to  influence  hia 
action  upon  which  it  was  alleged  money  was  offered  to  the  district- 
attorney,  was  a  matter  of  such  nature  as  ever  could  come  before 
him  for  ofBcial  action. 

None  of  the  cases  cited,  when  analyzed,  would  require  a  con- 
struction such  as  is  claimed  by  appellant  to  be  the  correct  construc- 
tion of  the  section  of  our  Code.  The  nearest  case  is  Barefield  v. 
State,  and  of  that  case  we  remark  that  the  reasoning  of  the  dis- 
senting judge  is  to  us  more  satisfactory  than  that  of  the  prevailing 
opinion. 

Here  the  duty  of  the  defendant  was  to  arrest  those  violating  a 
certain  law,  and  the  duty  was  one  which  he  might  at  any  time  be 
required  to  discharge.  The  matter  might  be  presented  to  him  for 
ofiBcial  action.  The  67th  section  of  the  Penal  Code  pro- 
vides that  any  person  who  gives  or  offers  a  bribe  to  any  executive 
officer,  with  intent  to  influence  him  in  respect  to  any  act,  etc.,  aa 
such  officer  is  punishable.  By  the  67th  section  the  offense  defined 
is  that  of  one  who  offers ;  by  the  68th,  that  of  one  who  re- 
ceives a  bribe.  If  the  witness  who  testified  he  paid  money 
to  the  present  defendant  was  informed  against,  would  it  not  be 
enough  to  allege  in  the  information  that  he  paid  the  money  in  con- 
sideration of  a  promise  that  the  officer  would  not  arrest  any  person 
for  a  violation  of  section  330  of  the  Penal  Code  ?  His  offense  was 
complete.  In  the  language  of  Mr.  Justice  Chiltok,  'Hhe  legisla- 
ture did  not  intend  that  the  prosecution  should  depend  upon  the 
fact  whether  the  officer  actually  had  it  in  his  power  to  cany  out 
the  corrupt  agreement  before  the  indictment  was  exhibited.^'  See 
also  People  v.  Ah  Fooh,  64  Cal.  380 ;  People  v.  Kailoch,  60  id.  113, 
in  no  degree  conflicts  with  the  views  above  expressed. 

[Minor  matters  omitted.] 
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The  order  denying  defendant's  motion  in  arrest  of  judgment  is 
not  appealable. 

Judgment  and  order  denying  new  trial  affirmed. 

R0S89  Mtbigk^  Sharpsteik,  McEee  and  Thorktok,  JJ.,  con- 
carred. 


Babstow  y.  Sayagb  Miking  Oompavt. 

(M  Cal.  888.) 
OorpoTfUion  —  tiOe  to  stolen  stock  certificates. 

A  bona  fide  purchaser  of  certificates  of  stock  standing  on  the  company's  books 
in  the  name  of  the  former  owner,  regularly  indorsed  by  him,  and  stolen 
from  the  present  owner  without  his  fault,  gets  no  title. 

ACTION  for  transfer  of  stock.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

OolumJms  Bartlett  and  Claude  L.  SmUh,  for  appellant. 
George  W,  Gordon,  for  Savage  Mining  Oompany,  respondent. 
James  A.  Waymire,  for  respondent  Sogers. 

Mybice^  J.  The  facts  of  t^is  case,  as  presented  in  the  findings, 
are  substantially  as  follows: 

Prior  to  February  5,  1879,  the  defendant,  the  Savage  Mining 
Company,  duly  issued  its  three  certificates  of  stock,  No.  24843, 
certifying  that  C.  A.  Schmitt,  trustee,  is  entitled  to  thirty  shares 
of  the  capital  stock  of  the  said  company,  transferable  on  the  books 
of  the  company  by  indorsement  on  and  surrender  of  the  certificate; 
No.  25537  in  the  name  of  Bandolph,  Mackintosh  &  Company, 
trustees  for  ten  shares,  and  No.  25704  in  the  name  of  Oreenbaum, 
Helbing  &  Company,  trustees,  for  ten  shares,  in  like  tenor  as  the 
first.  On  the  5th  of  February,  1879,  the  plaintiff  purchased  from 
the  owners  thereof,  for  value  paid,  the  said  fifty  shares,  and  re- 
ceived the  said  certificates  properly  indorsed.  Thereafter  on  or 
about  May  1,  1879,  the  said  certificates  were,  without  any  fault  or 
negligence  of  the  plaintiff,  stolen  from  him,  and  were  on  the  6th 
of  May,  1879,  sold  and  delivered  by  the  thief  to  the  defendant 
Bogers,  he,  Rogers,  purchasing  the  same  in  the  usual  course  of 
V0L.XLIX— 89 
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bofliness,  for  yalue,  without  notice  of  any  defect  in  his  yendor's  title. 
The  plaintiff  never  sold  the  certificates  or  the  stock  which  they  rep- 
resent or  aathorized  or  acquiesced  in,  or  ratified  such  sale.  On  the 
dOth  of  May^  1879,  plaintiff  demanded  of  the  defendant  Rogers  the 
return  of  the  certificates,  and  Sogers  refused  to  deliver  them.  The 
intervener,  Eutz,  purchased  the  certificate  for  thirty  shares  (sub- 
sequently to  the  theft)  in  the  ordinary  course  of  business,  for  value, 
without  notice  of  any  defect  in  his  vendor's  title,  and  whatever 
title  he  (Eutz)  has,  he  derived  from  Sogers.  None  of  said  fifty 
shares  have  been  transferred  on  the  books  of  the  company  fnun 
the  names  of  the  parties  set  forth  in  said  certificates,  except  the 
ten  shares  represented  by  certificate  No.  25537,  which  have  beeo 
sold  for  assessment.  After  the  theft  the  plaintiff  duly  demanded 
of  the  company  a  transfer  of  said  fifty  shares  from  the  names  in 
which  they  stand  as  aforesaid  to  his  own  name,  and  the  issuance  to 
him  of  a  certificate  therefor,  and  such  transfer  and  issuance  were 
refused.  On  the  11th  of  August,  1879,  the  intervener  presented 
certificate  No.  24848  to  the  company,  offered  to  pay  any  assessment 
levied  on  the  stock  represented  thereby,  and  demanded  a  transfer 
to  himself  of  the  thirty  shares  and  the  issuance  to  him  of  a  new 
certificate,  which  transfer  and  issuance  were  refused  on  the  ground 
that  the  company  had  already  been  notified  by  plaintiff  of  his 
ownership  of  the  stock  and  of  the  theft,  and  been  directed  to  stop 
transfer  thereof,  and  had  been,  in  connection  with  Sogers,  sued  by 
plaintiff  concerning  the  ownership  of  the  stock.  The  court  then 
found  as  to  the  value  of  the  stock  at  the  different  times  involved 
in  the  transactions.  From  these  facts  the  court  below  concluded 
:as  law  that  the  intervener,  Kutz,  was  entitled  to  judgment  against 
the  plaintiff  and  the  company  for  his  costs,  and  against  the  com- 
pany for  $460  damages,  and  that  the  defendant  Rogers  was  entitled 
to  judgment  against  the  plaintiff  for  his  costs,  and  rendered  judg- 
ment accordingly.    From  this  judgment  the  plaintiff  appealed. 

It  will  be  seen  from  the  foregoing  that  the  question  for  considera- 
tion is,  if  shares  of  stock  of  a  corporation,  standing  in  the  name 
of  A.  on  the  books  of  the  corporation,  be  owned  by  B.,  the  certifi- 
cate being  properly  indorsed,  and  if  the  certificate  be  stolen  with- 
out the  fault  or  negligence  of  B.,  does  the  purchaser  from  the  thief 
take  title  so  as  to  prevent  B.  from  claiming  the  property? 

1.  It  is  well  known  to  be  the  general  rule  that  a  thief  acquires 
no  title  to  the  stolen  property,  and  that  he  can  pass  none.     ''  The 
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mere  posseBsion  of  chattels,  by  whateyer  meanB  acquired,  if  there 
be  no  other  evidence  of  .property  or  authority  to  sell  from  the  true 
owner,  will  not  enable  the  possessor  to  give  a  good  title."  Covittr. 
Hill,  4  Denio,  323.  To  the  general  rule  above  stated  there  are 
exceptions  as  to  money  and  negotiable  securities. 

2.  A  negotiable  instrument  is  defined  to  be  ^  a  written  promise 
or  request  for  the  payment  of  a  certain  sum  of  money  to  order  or 
bearer/'  §  3087,  Oivil  Code.  There  are  six  classes  of  negotiable 
instruments,  namely,  (1)  bills  of  exchange;  (2)  promissory  notes; 
(3)  bank  notes;  (4)  checks;  (5)  bonds;  (6)  certificates  of  deposit. 
§  3095,  Ciyil  Code. 

A  certificate  of  stock,  namely,  that  A.  is  the  owner  of  shares  of 
stock  in  an  incorporated  company,  is  not  a  promise  or  request  for 
the  payment  of  money,  nor  does  it  contain  any  of  the  elements  of 
such  promise  or  request.  ^*  A  negotiable  instrument  must  not  con- 
tain any  other  contract  than  such  as  is  specified  in  this  article. '' 
§  3093,  Civil  Code. 

**  The  distinction  between  all  these  (notes,  bills,  corporation  bonds) 
and  corporate  stocks  is  marked  and  striking.  Certificates  of  stock 
are  not  securities  for  money  in  any  sense,  much  less  are  they  nego- 
tiable securities.  They  are  simply  the  muniments  and  evidence  of 
the  holder's  title  to  a  given  share  in  the  property  and  franchises  of 
the  corporation."  MeehanM  Bank  v.  JV.  T.  and  N,  If.  72.  Oo., 
13  N.  Y.  627;  Shenoood  v.  Meadow  Valley  Mining  Company,  50 
Gal.  412. 

The  case  last  above  cited,  Sherwood  v.  Meadoto  Valley  Mining 
Company^  was  an  action  based  on  the  following  facts:  One  Schmei- 
dell  was  the  owner  of  twenty  shares  of  the  stock  of  the  defendant 
and  held  a  certificate  therefor  issued  to  himself,  as  trustee,  and  he 
sold  the  shares  and  delivered  the  certificate,  properly  indorsed,  to 
Levy,  who  lost  the  same,  not  having  had  the  stock  transferred  on 
the  books  of  the  corporation.  The  plaintiff  purchased  (as  he  sup- 
posed) the  stock,  and  received  delivery  of  the  certificate,  for  value, 
in  the  usual  course  of  business  as  a  stock  broker.  It  was  held  that 
the  plaintiff  acquired  no  right  to  the  stock. 

In  the  subsequent  case  of  Winter  v.  Belmont  Mining  Company^ 
53  Cal.  428,  the  facts  were  that  Winter  was  the  owner  of  certain 
shares  of  stock,  and  had  them  transferred  on  the  books  of  the 
company  to  the  name  of  ^^  M.,  trustee,"  who  indorsed  the  certifi- 
cates  in  blank,  and  delivered  them  to  Winter.     Subsequently  M. 
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stole  the  certificates  from  Winter  and  sold  them  in  the  market  in 
the  ordinary  course  of  business.  The  court  in  commenting  on  the 
statute  providing  that  shares  6t  stock  may  be  transferred  by  in- 
dorsement and  delivery  of  the  certificate,  but  that  the  transfer  is 
not  valid  except  as  between  the  parties,  until  entered  on  the  books 
of  the  corporation,  and  on  certain  prior  cases  holding  that  until 
such  entry  the  stock  maybe  sold  on  execution  against  the  person 
in  whoso  name  the  stock  stood,  applied  that  principle  to  the  case 
before  it  of  stolen  certificates,  and  held  that  the  purchaser  from  M., 
the  thief,  took  a  good  title.  We  are  not  prepared  to  follow  that 
case  ( Winter  y.BeimofU  Mining  Company),  in  what  is  said  in  the 
opinion  regarding  the  negotiability  of  certificates  of  stock;  but  on 
the  contrary  are  of  opinion  that  the  principle  that  the  thief  of 
the  stolen  property  (it  not  being  money  or  negotiable  securities), 
can  pass  no  title,  should  be  maintained,  unless  the  facts  presented 
by  a  case  should  bring  it  within  the  law  as  stated  in  McNeil  v. 
Tmth  National  Bank,  46  N.  T.  325;  s.  c,  7  Am.  Bep.  341: 
'^  When  the  owner  of  property  confers  upon  another  an  apparent 
title  to  or  power  of  disposition  over  it,  he  is  estopped  from  assert- 
ing his  title  as  against  an  innocent  third  party  who  has  dealt  with 
the  apparent  owner  in  reference  thereto,  without  knowledge  of  the 
claims  of  the  true  owner."  Upon  referring  to  the  transcript  in 
Winter  v.  Belmont  Mining  Company y  we  observe  the  findings  of  the 
court  state  that  Winter  delivered  his  certificates  to  M.  with  permis- 
sion that  the  latter  have  the  shares  of  stock  transferred  on  the  books 
and  certificates  issued  to  him  (M.)  for  the  purpose  of  enabling  the 
said  M.  to  vote  at  the  then  coming  election  as  the  owner  of  said 
stock."  Here  was  an  element  upon  which  perhaps  it  might  prop- 
erly be  held  that  Winter  was  estopped  from  saying,  as  to  an  inno- 
cent purchaser,  the  title  did  not  pass;  because  for  one  purpose  at 
least,  viz.,  to  vote,  he  had  authorized  M.  to  appear  to  be  and  act  as 
the  owner. 

But  if  the  purchtiiser  from  one  who  has  not  the  title,  and  has  no 
authority  so  sell,  relies  for  his  protection  on  the  negligence  of  the 
true  owner,  he  must  show  that  such  negligence  was  the  proximate 
cause  of  the  deceit. 

In  the  case  at  bar,  the  owner  Barstow  did  not  .clothe  the  thief 
with  any  apparent  power  to  pass  title.  The  certificates  (though 
properly  indorsed),  remained  in  the  names  of  the  former  owners, 
and  when  Rogers  purchased  he  was  not  dealing  with  any  one  whc 
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had  apparent  authority  from  the  owner  to  make  a  disposition  of  the 
stock;  he  dealt  with  one  haying  nothing  beyond  bare  possession, 
which,  as  said  above,  does  not  clothe  the  possessor  with  the  power 
of  selling. 

In  conolasion  then  we  are  of  opinion  and  decide  that  where 
stock  of  an  incorporation  stands  on  the  books  in  the  name  of  A., 
and  the  stock  is  owned  by  B.,  and  the  certificate  (though  properly 
indorsed)  is  stolen  from  B.  without  his  fault,  the  thief  can  pass  no 
title,  and  B.  may  pursue  his  property. 

The  judgment  is  reversed  and  the  cause  is  remanded  with  instruc- 
tions to  render  judgment  in  favor  of  plaintiff.  But  it  is  not  mani- 
fest that  the  plaintiff  can  have  judgment  agaiust  Rogers  for  the 
value  of  the  stock,  and  also  that  the  incorporation  issue  new  certifi- 
cates to  him;  he  may  have  one  or  the  other,  as  he  elects,  but  not 
both.  It  is  stated  in  the  findings  that  the  shares  represented  by 
certificate  No.  25537  have  been  sold  for  assessments.  Plaintiff 
being  the  owner  of  those  shares  he  should  have  paid  the  assess- 
ments, and  neither  Rogers  nor  the  incorporation  should  be  held 
responsible  for  his  omission  to  do  so. 

Judgment  afirmed. 

MosBisov,  0.  J*^  SHABPSTBnr,  HcKiNSTBT  and  Thobntov, 
JJ.,  concurred;  Boss,  J.,  concurred  in  the  judgment. 
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Fixhire$ — huiiding — f>endor  and  pwrthatmr, 

A  pnrehafler  in  possession  of  land  under  an  oral  contract  of  sale,  built  %  frame 
house  thereoD.  The  vendor  afterward  repadiated  the  contract  and  took 
possession  of  the  house.  HM^  that  the  purchaser  could  wi«itit«tw  replerin 
for  it* 

REPLEVIN.     The  opinion  states  the  case.     The  plaintiff,  had 
judgment  below. 

Alfred  W.  Agee  and  Austin  J.  BUtrnthauw,  for  plaintiff  in  error. 

Hainer  A  KeUogg  and  P.  Likes,  for  defendant  in  error. 

Beese^  J.  This  was  an  action  of  replevin  instituted  in  the  County 
Oourt  of  Hamilton  county^  wherein  the  defendant  in  error  claimed 
the  possession  of  ^'one  frame  building  now  in  process  of  erection, 
size  22x50,  with  the  appurtenances  thereto  belonging,  and  of  the 

value  of  1350."    An  order  of  replevin  was  issued,  but  the  appraised 

-* 

*8ee  BtfUdey  and  Bgery  Iron  Co.  v.  Black  (70  Mo.  478),  85  Am.  Rep.  846,  and 

references. 
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yalae  of  the  property  being  more  than  1500,  the  cause  was  certified 
to  the  District  Court  without  further  proceedings.  In  the  District 
Court  the  defendant  in  error  filed  his  petition,  in  which  the  prop- 
erty in  controyersy  was  described  as  '*  all  the  lumber,  laths,  shingles, 
nails,  joists,  boards,  and  materials  on  lot  number  fourteen,  in  block 
number  seventeen,  in  the  original  town  of  Aurora,  Nebraska,  at 
the  commencement  of  this  action,  and  of  the  value  of  1350,  and 
being  the  same  chattels  and  personal  property  mentioned  and 
described  in  the  original  petition  filed  in  this  cause,  which  pe- 
tition is  hereby  made  a  part  hereof." 

[Minor  question  omitted.] 

Upon  issue  joined,  the  cause  was  tried  to  a  jury,  who  returned  a 
verdict  in  favor  of  the  defendant  in  error  upon  the  question  of  the 
right  of  property  and  of  possession,  and  assessed  his  damages  at 
t50.  A  motion  for  a  new  trial  was  made  by  the  plaintiff  in  error, 
which  was  overruled  and  judgment  entered  thereon. 

[Minor  question  omitted.] 

The  next  and  most  important  question  in  this  case  is  as  to  the 
right  of  the  defendant  in  error  to  maintain  this  action,  it  being 
claimed  by  the  plaintiff  in  error  that  the  building  in  question  was 
annexed  to  the  freehold  and  was  not  a  subject  of  replevin.  Before 
entering  upon  an  examination  of  this  branch  of  the  case,  it  seems 
proper  to  say  that  the  evidence  was  to  a  great  extent  confiicting. 
The  cause  being  tried  to  a  jury,  it  was  for  them  to  determine  the 
weight  of  the  testimony,  and  with  their  conclusion  in  that  respect 
we  must  be  content.  Again,  as  to  whether  or  not  the  building  in 
dispute  did  become  annexed  to  and  a  part  of  the  freehold  must  de- 
pend to  a  very  great  extent  upon  the  facts  of  the  case  and  the  inten- 
tion of  the  parties. 

In  order  to  understand  the  exact  point  involved,  a  brief  state- 
ment of  the  material  facts,  as  disclosed  by  the  record,  is  necessary, 
and  which  are  substantially  as  follows  :  Prior  to  and  during  the 
month  of  March,  1882,  the  plaintiff  in  error  was  the  owner  of  lot 
14,  block  17,  in  the  town  of  Aurora.  About  the  first  of  March  of 
that  year  the  plaintiff  in  error  and  the  defendant  in  error  had  some 
conversation  upon  the  subject  of  the  purchase  of  the  lot  by  the 
defendant  in  error.  The  price  asked  by  the  plaintiff  in  error  was 
$450.  About  the  20th  of  March  the  plaintiff  in  error  left  Aurora 
for  Dakota  Territory,  but  before  leaving  he  placed  the  lot  in  the 
bands  of  W.  I.  Farley,  a  real  estate  agent,  for  sale,  and  fixed  the 
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price  at  t500,  making  no  reserrationfi  or  conditions  as  to  whom  the 
lot  should  be  sold.  The  defendant  m  error  testifies  that  he  pur- 
chased the  lot  of  the  agent,  and  the  proof  on  the  trial  would  fully 
warrant  the  jury  in  so  deciding.  The  lot  was  surveyed  and  the 
comer  established  so  that  the  carpenters  might  proceed  with  the 
work  of  constructing  the  building  thereon.  The  surveyor  testified 
in  substance  that  the  defendant  in  error  called  upon  him  to  make  the 
survey  and  locate  the  comers.  He  and  the  defendant  in  error 
'^  stepped  into  Farley's  office  to  ascertain  the  numbers,  and  Beuber 
asked  Mr.Farley  if  it  was  all  right  for  him  to  go  ahead  and  survey  that, 
as  he  wanted  to  fix  the  comers  before  going  on  and  building.  Mr.Far- 
ley said  I  have  no  doubt  that  it  is  all  right,  that  the  lot  was  left  with 
them  for  sale  at  the  price  he  gave.  He  said  it  was  all  right  of  course. 
Farley  told  Mr.  Seuber  to  let  me  do  the  work. "  The  witness  further 
testified  that  he  did  the  surveying  immediately  after,  and  the  car- 
penters were  there  at  work.  On  the  cross-examination  he  virtually 
reiterated  his  testimony  m  chief,  saying,  '^  Beuber  said  he  was 
already  to  go  ahead  on  that  building  on  that  lot,  and  wanted  to 
know  if  it  was  all  right.  Mr.  Farley  said  certainly  that  it  was  all 
nght,  from  the  fact  that  the  property  was  left  there  for  sale  and 
not  withdrawn.  That  there  would  be  no  difficulty  as  to  that,  that 
there  would  be  no  question  but  that  Beuber  would  get  the  lot''  He 
also  testified  that  Farley  said  Beuber  would  be  safe  in  going  on  and 
building  on  the  lot.  That  the  lot  had  been  left  with  him  to  sell 
and  it  would  be  safe  for  Beuber  to  go  on.  It  is  conceded  that  Far- 
ley was  the  agent  of  the  plaintiff  in  error  and  had  authority  to  sell 
the  lot.  Under  those  circumstances  the  defendant  in  error  took 
possession  of  the  lot  and  began  the  construction  of  the  building  in 
dispute.  Farley  soon  afterward  informed  him  that  he  (Farley) 
had  no  word  from  the  plaintiff  in  error,  and  he  did  not  know  how 
about  his  getting  the  lot,  and  it  was  best  for  the  defendant  in  error 
not  to  go  ahead  until  he  could  reach  the  plaintiff  in  error;  he  did 
not  know  where  he  was,  and  he  would  not  guarantee  it,  but  that 
the  defendant  in  error  said  he  knew  it  would  be  all  right,  that 
plaintiff  m  error  had  offered  to  sell  him  the  lot  before.  The  de- 
fendant in  error  proceeded  with  the  construction  of  his  building, 
placing  it  on  stones  so  laid  under  the  sills  as  to  afford  a  level  and 
substantial  resting  place,  but  m  no  other  way  attaching  it  to  the 
soil.  In  the  latter  part  of  April,  1882,  the  plaintiff  in  error  returned 
home  from  Dakota.     The  frame  of  the  building  had  been  put  up. 


JANUARY  TERM,  1884.  713 

Waters  v.  Reaber. 

part  of  the  roof,  siding,  joists,  and  flooring  had  been  put  on,  but 
the  building  had  not  been  inclosed.  The  defendant  in  error  had 
evidently  acted  in  good  faith,  fully  believing  he  had  purchased  the 
lot  and  would  receive  his  deed  upon  the  return  of  the  plaintiff  in 
error.  In  this  he  was  mistaken.  The  plaintiff  in  error  not  only 
refused  to  make  the  deed,  but  notifled  the  defendant  in  error  that 
he  must  stop  work  and  leave  the  building,  that  it  w^  his,  and  that 
the  defendant  in  error  must  let  it  remain  there.  ■  The  defendant  in 
error  tried  the  expedient  of  removing  the  house  during  the  night 
time,  but  the  plaintiff  in  error  appeared  and  forbade  the  removal 
The  replevin  was  then  sued  out  by  the  defendant  in  error. 

The  first  point  made  by  the  plaintiff  in  error  is,  that  '^  where  one 
person  enters  upon  the  land  of  another,  and  without  the  assent  and 
agreement  of  the  land-owner  erects  thereon  a  building,  it  at  once 
becomes  a  part  of  the  freehold,  and  belongs  to  the  owner  of  the 
soil."  The  long  array  of  authorities  cited  in  support  of  the  propo- 
sition would  perhaps  deter  us  from  questioning  its  soundness,  were 
we  ever  so  strongly  inclined  to  do  so;  but  in  our  view  of  the  case  it 
has  no  application  here.  But  see  Dieirtchs  v.  Lincoln,  etc.,  R. 
Co.,  13  Neb.  47.  It  is  also  urged  that  if  the  plaintiff  in  error  had 
been  present  and  known  of  the  erection  of  the  building  his  mere 
silence  would  not  have  been  sufficient  to  raise  a  presumption  of  any 
assent  or  agreement  on  his  part  It  is  not  necessary  for  us  to  dis- 
cuss this  question  either,  for  he,  through  his  agent,  was  more 
than  silent.  The  lot  was  to  all  intents  and  purposes  sold  to  the 
defendant  in  error.  His  entry  thereon  was  not  wrongful  He  was 
exercising  the  right  which  he  had  to  use  his  property  as  he  saw  fit. 
Had  he  so  elected,  he  could  have  removed  his  building  at  any  time 
before  the  efforts  of  the  plaintiff  in  error  to  become  its  owner,  and 
he  would  not  have  been  in  any  degree  liable  to  the  plaintiff  in  error 
for  the  value  thereof. 

In  LittU  V.  Wtllfordy  31  Minn«  178,  the  owner  of  the  land 
executed  to  parties  named  in  the  deed  a  conveyance,  the  land 
conveyed  to  be  held  by  them  as  trustees  for  a  church  named  in 
the  deed.  The  association,  which  was  represented  by  the  trustees, 
took  possession  of  the  land  and  erected  a  church  building  thereon. 
It  was  afterward  ascertained  that  the  deed  was  void  and  conveyed 
no  title.  The  church  association  directed  the  removal  of  the  church 
to  another  site,  and  the  defendants  were  proceeding  to  sever  and 
remove  it  when  they  were  enjoined  by  the  plaintiff  Little.  It  was 
Vol.  XLIX  —  90 
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held  that  he  had  no  right  to  the  charch  and  the  injunction  was 
dissolyedy  and  Vakdbkbuboh,  J.,  in  writing  the  opinion  of  the 
court  says:  ''As  to  the  plaintiff's  rights  to  the  improyements,  the 
defendant's  equities  are  not  less  strong  than  they  would  have  been 
had  plaintiff  expressly  licensed  the  society  to  erect  a  church  upon 
the  lot  in  question.  Where  the  authority  of  placing  a  building 
upon  the  land  of  another  rests  upon  his  license,  and  the  considera- 
tion of  the  case  is  uninfluenced  by  the  unreasonable  laches  of  the 
licensee,  or  other  special  circumstanceSyhe  is  regarded  as  continuing 
to  be  the  owner  of  the  building  and  equitably  entitled  to  lemoye 
the  same  if  he  elects,  and  if  such  remoyal  be  practicable  and  works 
no  serious  injury  to  the  land  or  the  premises  of  the  licensor  to 
which  it  is  annexed."    See  authorities  there  cited. 

The  authorities  all  distinguish  between  an  unauthorized  erection 
of  buildings  upon  the  land  of  another,  and  improyements  made 
thereon  by  his  consent,  as  respects  the  title  to  the  improyements 
or  the  beneficial  interest  therein.  Tyler  Fixt.  88,  81.  Suppose 
the  contract  of  sale  and  authority  to  take  possession  and  construct 
the  building,  pending  the  completion  of  the  contract,  had  been 
made  by  the  plaintiff  in  error  and  he  had  afterward  refused  to  exe* 
cute  and  deliyer  the  necessary  deeds,  would  the  case  haye  been 
materially  different  from  what  it  is?  We  think  not.  The  right  to 
remoye  buildings  under  such  circumstances  is  strictly  equitable  in 
its  nature,  but  as  between  the  parties  it  has  come  to  be  recognized 
at  law.     LiUle  y.  Wittfard,  supra;  2  Am.  Lead.  Cas.  (5th  ed.)  589. 

The  case  of  Rush  Cauniy  y.  Stubbs,  25  Eans.  322,  is  quite  simi- 
lar to  this  in  many  respects.  There  the  plaintiff  placed  its  build- 
ing upon  the  land  of  the  defendant  upon  which  he  had  a  homestead 
iniing,  with  the  understanding  that  he  should  conyey  to  the  plaint- 
iff when  he  procured  his  patent  from  the  United  States.  The 
building  was  placed  upon  a  permanent  stone  foundation,  but  the 
agreement  with  Stubbs  was  not  in  writing.  Stubbs  obtained  his 
patent  to  the  land,  but  refused  to  conyey  to  the  county  and  also  re- 
fused to  allow  the  plaintiff  to  remoye  the  house.  The  county  re- 
pleyied  the.  house,  and  the  Supreme  Court  decided  the  action  could 
be  maintained.  Brewer,  J.,  in  deliyering  the  opinion  of  the 
court  used  the  following  language:  ''  The  house  was  placed  by  the 
plaintiff  upon  the  land  to  which  the  defendant  Stubbs  had  an  in- 
choate title,  with  the  understanding  that  it  should  remain  the 
property  of  the  plaintiff.-    How'did  the  plaintiff  lose  his  title?  The 
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manner  in  which  it  was  annexed  to  the  ground  did  not  prevent  the 
intention  of  the  parties  from  remaining  efFective.  The  building 
wasy  it  is  tme^  on  a  stone  foundation  but  it  was  held  there  by  its 
own  weight.  That  it  could  be  moved  without  destruction  is  evi- 
dent not  merely  from  the  description  of  the  building  but  also  from 
the  fact  that  it  had  been  once  moved. 

''  The  contract  of  purchase  may  be  laid  out  of  consideration,  for 
it  was  void  and  was  repudiated  by  the  owner  of  the  realty  and  it 
was  not  intended  thereby  to  affect  the  ownership  of  the  building. 
«  «  «  The  intention  of  the  parties  made  this  building  person- 
alty, and  neither  the  manner  of  annexation  nor  any  other  matter 
prevented  this  intention  from  being  carried  into  effect.  Demand 
was  conceded.  Replevin  and  not  forcible  entry  and  detainer  is  the 
remedy  to  recover  personal  property.** 

The  act  of  the  agent  when  acting  within  the  scope  of  his 
authority  is  the  act  of  the  principal.  Farley  was  authorized  by  the 
plaintiff  in  error  to  sell  the  lot.  The  authority  to  sell  carried  with 
it  the  right  to  put  the  purchaser  in  possession.  He  sold  the 
property  to  the  defendant  in  error,  who,  relying  on  his  purchase, 
made  the  improvement  thereon  for  himself.  The  plaintiff  in  error 
had  not  invested  a  dollar  thereon,  and  to  say  that  he  could  repu- 
diate the  contract  made  by  his  authorized  agent,  and  by  his  repu- 
diation* become  vested  with  the  title  to  the  property  of  the  defend- 
ant in  error,  is  a  proposition  too  monstrous  to  be  entertained  by  a 
court  of  justice. 

The  plaintiff  in  error  contends  that  the  court  erred  in  giving  the 
first  and  second  instructions  asked  by  the  defendant  in  error.  On 
this  proposition  it  is  enough  to  say,  that  the  instructions  complained 
of  were  in  the  line  of  reasoning  presented  herein.  They  fairly 
submitted  the  case  to  the  jury,  and  were  correct. 

It  is  next  claimed  the  damages  assessed  by  the  jury  are  excessive, 
and  were  given  under  the  influence  of  passion  and  prejudice. 
While  the  damages  found  by  the  jury  are  perhaps  higher  than 
would  have  been  given  by  the  writer  hereof,  yet  there  is  some  testi- 
mony from  which  the  jury  might  have  arrived  at  their  conclusion, 
and  the  amount  is  not  great  enough  to  suggest  passion  or  prejudice 
on  the  part  of  the  jury.  There  is  no  errof  sufficient  to  reverse  the 
case  on  that  ground. 

After  a  careful  examination  of  the  whole  case  we  are  driven  to 
the  conclusion  that  substantial  justice  has  been  done  and  tliat  there 
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are  no  errors  prejudicial  to  the  plaintiff  in  error.    The  judgment  of 
the  District  Court  is  affirmed. 


The  other  jndges  ooncnr. 


Judgment  a  firmed. 


Huff  y.  Ames. 

ae  Nebcin.) 

NegHgenee — imputable  — parent  and  ekUd. 

In  an  action  bjan  infant  for  an  injuiy  by  negligence,  the  parent's  oontribatorj 

negligence  is  not  imputable  to  the  child.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Baiian  &  Itagan,  for  plaintiff  in  error. 
Tanner  <§  Oapps,  for  defendant  in  error. 

BBB8B9  J.  The  plaintiffs  in  error  employed  the  defendant  in 
error  to  labor  for  them  in  and  about  a  cane-mill,  while  engaged  in 
crushing  sugar  cane.  The  defendant  in  error  was  a  boy  of  the  age 
of  eleven  years,  and  while  feeding  the  mill  his  hand  was  caught 
between  the  rollers  and  so  sererely  injured  as  to  require  the  ampu- 
tation of  two  of  his  fingers.  This  action  was  instituted  by  him, 
through  his  next  friend,  for  damages  resulting  from  the  allied 
carelessness  of  the  plaintiffs  in  error  in  requiring  him,  at  his  age, 
to  feed  the  cane-mill,  that  being  a  dangerous  employment. 

Upon  the  trial  the  plaintiffs  in  error  requested  the  court  to  give 
a  number  of  instructions,  a  part  of  which  the  court  refused  to  give, 
to  which  refusal  the  plaintifb  in  error  excepted.  The  jury  having 
returned  a  verdict  in  favor  of  the  defendant  in  error  and  a  motion 
for  a  new  trial  having  been  overruled,  the  plaintiffs  in  error  bring 
the  case  into  this  court  for  review. 

*  To  same  effect,  G,  S.  and  H.  By.  Co.  v.  Moore  (89  Tex.  64).  46  Am.  Bep. 
265.  See  MeOary  v.  LoomM  (68  N.  T.  104).  30  Am.  Rep.  510 ;  FUgeratd  v.  ^ 
PoteZ,  etc,   R.  Oo.  (29  Minn.  886),  48  Am.  Rep.  212. 
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[Minor  points  omitted.] 

The  tenth  instruction  requested  by  the  plaintiff  in  error  and  re- 
fused by  the  court  was  really  objectionable.  In  it  the  plaintiff 
sought  to  have  the  jury  instructed  that  if  they  found  '*  that  the 
employment  to  which  the  plaintiff  was  hired  was  a  dangerous  one 
and  the  said  father  was  guilty  of  negligence  in  so  hiring  said  plaint- 
iff to  said  work,  and  that  the  plaintiff  received  his  injury  by  reason 
of  said  dangerous  employment,  but  without  fault  or  negligence  of 
defendants,  but  by  the  carelessness  of  plaintiff  himself,  then  the 
plaintiff  cannot  recover  in  this  suit.  The  weight  of  authority  is 
that  the  negligence  of  the  parent,  guardian  or  other  person  law- 
fully in  custody  of  a  child  which  is  injured,  will  be  imputed  to  the 
child  so  as  to  bar  a  recovery  of  damage." 

That  the  doctrine  stated  in  the  last  clause  of  this  instruction  is 
held  to  be  the  law  by  some  writers  and  many  courts  of  last  resort 
may  be  true,  but  we  think  the  weight  of  authority  and  the  better 
rule  to  be  the  reverse,  and  that  the  rule  is  now  established,  that  in 
an  action  by  the  infant  for  damages  resulting  from  an  injury  to 
himself  by  the  negligence  or  want  of  care  of  a  third  party,  the  neg- 
ligence of  the  parent  or  guardian  is  not  to  be  considered  or  im- 
puted to  the  infant.  Daley  v.  Worcester,  etc.,  R.  Co^  26  Conn. 
591;  BeUefontaine,  etc.,  R.  Co.  v.  Snyder,  18  Ohio  St.  399;  Oleve- 
land,  etc.,  R.  Co.  v.  Maneon,  30  id.  451;  North  Penn.  R.  Co.  v. 
Mdhoney,  57  Penn.  St.  187;  Whirley  v.  Whtttetnore,  1  Head,  620; 
Government  Street  R.  Co.  v.  Hanlan,  53  Ala.  70;  Norfolk^  etc.,  R. 
Co.  V.  Ormsby,  27  Gratt.  455;  Hatfield  v.  Roper,  21  Wend.  615; 
34  Am.  Dec.  273.  But  when  the  parent  sues  for  loss  of  services 
sustained  by  an  injury  to  the  child,  then  the  contributory  negli- 
gence of  the  parent  may  be  a  bar.  Oleassy  t«  Heetonville,  etc., 
R.  Co.,  57  Penn.  St.  172;  LouieviUe,  etc..  Canal  Co.  v.  Murphy,  9 
Bush,  522. 

Objection  is  made  to  the  seventh  instruction  given  by  the  court 
on  its  own  motion,  but  as  this  instruction  states  the  law  as  it  is 
stated  in  the  foregoing,  we  think  it  not  necessary  to  notice  it  any 
further. 

No  error  appealing  upon  the  record,  the  judgment  of  the  District 
Court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Ohioago,  St.  Paul,  MuriniAPOLis  akd  Omaha  Railway  Oom- 

PABT    V.    SWAirSOK. 

OB  Neb.  UL) 

Matter  and  t&r^ani  ^feOoto-mnatU — wnduetor  and  laborer. 

The  conductor  of  a  lailway  cooatmction  train  and  a  gang  of  day  laboreia  em- 
ployed in  such  construction  and  under  his  orders  are  not  feUow-servanta.* 

ACTION  for  death  of  plaintifiPs  intestate  by  n^ligenoe.    The 
opinion  states  the  case.  The  plaintiff  had  judgment  below. 

John  D.  Howe^  T.  M.  Marquett  and  John  (7.  Spoaner,  for  plaint- 
iff in  error. 

Thurston  <t  HaJl  and  Parrish  di  Lewis,  for  defendant  in  error. 

Cobb,  G.  J.  [Omitting  other  points.]  The  second  point  made 
by  counsel  is  upon  the  instructions  given  by  the  court  to  the  jury 
on  the  trial.  The  instruction  specially  objected  to  and  relied  upon 
as  error  by  plaintiff  in  error  in  its  brief,  was  in  the  following  lan- 
guage: 

'^  Ordinarily,  an  action  cannot  be  maintained  by  an  employee  of 
a  person  or  corporation  against  the  employer  for  an  injury  receiyed 
through  the  negligence  of  another  employee  engaged  in  the  same 
common  service.  *  *  *  If  you  find  that  Games  had  control 
and  direction  of  the  men  who  were  engaged  in  cleaning  the  track, 
and  widening  the  cut  through  the  snow  at  the  place  where  the  in- 
jury was  received ;  that  the  men  were  bound  by  the  terms  of  their 
service  to  obey  the  orders  of  Games ;  that  at  the  time  and  under 
the  circumstances  it  was  attended  with  unusual  and  peculiar 
danger  and  hazard  to  work  in  the  cut^  on  account  of  the  approach- 
ing train  ;  that  Games  knew  this  and  had  the  power,  authority,  and 
means  to  cause  timely  warning  to  be  given  to  the  men  of  the  prox- 
imity and  approach  of  the  train ;  that  they  expected  and  relied  on 
him  to  do  so ;  that  he  failed  to  do  so ;  and  in  consequence  thereof 
the  deceased  was  run  over  and  killed,  this  was  negligence  for  which 
the  railroad  company  was  responsible. '^ 

It  appears  from  the  bill  of  exceptions  that  the  decedent  of  the 

*See  Moon" 9  AdnCr  v.  Rkhmond,  etc.,  R.  Co.,  ante,  401. 
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nlefendant  in  error,  the  deceased,  was  engaged  as  a  laborer  in  the 
employment  of  a  railroad  company.  He  was  one  of  a  gang  of  men 
Attached  to  a  construction  train  whose  business  at  that  season  of 
the  year  was  to  clear  ofF  the  accumulations  of  snow  from  the  rail- 
road track.  One  Games  was  the  conductor  of  the  train,  and  boss 
•of  the  meu  and  of  the  work  in  which  they  were  engaged.  He  had 
hired  most  or  all  of  them  to  work  for  the  company.  On  the  morn- 
ing of  the  day  of  the  accident,  this  gang  of  men,  consisting  of 
fourteen  men  beside  Games,  the  boss  and  conductor,  left  Oakland, 
And  proceeded  north  with  the  train  to  Middle  Creek  Station,  or 
turn  out.  Here,  after  placing  the  train  on  the  side  track,  the 
conductor  with  his  gang  of  men  commenced  working  back  south 
•clearing  out  the  snow  from  the  track.  After  completing  this  work 
through  one  cut  of  lesser  dimensions,  they  entered  the  one  where 
the  fatal  accident  occurred.  This  is  a  cut  of  some  four  hundred 
feet  in  length,  from  ten  to  fifteen  feet  in  depth  in  the  center,  and 
.gradually  sloping  to  or  near  a  level  at  each  end.  After  working 
through  the  cut  at  what  the  witnesses  call  flanging,  and  describe 
SB  cleaning  the  snow  off  of  the  inner  surface  of  the  rails,  and  hav- 
ing arrived  at  the  south  end  of  the  cut,  the  men  were  ordered  by 
-Games,  the  conductor  and  boss,  to  return  to  the  center  of  the  cut 
And  widen  the  channel  through  the  snow,  which  was  barely  wide 
•enough  to  permit  trains  to  pass.  The  sides  of  this  channel  were 
nearly  or  quite  perpendicular,  and  the  snow  hard.  A  portion  of 
the  men  had  reached  the  center  of  the  cut  and  commenced  work 
widening  the  channel,  and  some  of  them  had  not  yet  arrived  at 
that  point,  when  some  of  the  latter  discovered  a  train  of  cars  com- 
ing around  a  slight  curve  which  exists  at  or  near  the  north  end  of 
the  cut.  This  proved  to  be  the  regular  south-bound  passenger 
train,  about  nine  minutes  behind  time,  and  running  at  a  speed  of 
twenty-five  miles  per  hour.  Eight  of  the  men  nearest  the  south, 
•end  of  the  cut,  and  Games,  who  was  also  near  the  south  end,  suc- 
ceeded in  getting  out  Six  men,  who  had  got  to  work  near  the 
•center  of  the  cut,  including  defendant  in  error's  decedent,  were 
run  over  and  killed. 

The  questions  then  presented  to  this  court  by  this  branch  of  tho 
case  are,  was  the  law  correctly  stated  in  the  above  instructions  ? 
And  was  it  properly  applicable  to  the  facts  as  shown  by  the  bill  of 
exceptions  ?    And  they  must  both  be  answered  in  the  affirmative. 

The  deceased  was  in  the  employment  of  the  railroad  com  nun  v. 
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in  the  lowest  grade  of  seryioe^  a  day  laborer.  To  him  Games  rep- 
resented the  company  with  all  of  its  authority  and  power.  It  was 
not  for  him  to  question  the  propriety  or  timeliness  of  any  order 
coming  from  this  source,  unless  its  execution  would  carry  him  into 
palpable  physical  danger.  Games,  the  conductor  of  the  construo-' 
tion  train  as  well  as  boss  of  the  gang  of  men,  of  course  carried  a 
watch  regulated  by  some  standard  of  time  common  to  the  entire 
road.  It  was  his  duty,  on  whateyer  section  of  the  road  he  might 
be  with  his  train  or  gang  of  men,  to  know  when  any  regular  train 
was  due  at  that  point.  The  deceased  doubtless  carried  no  chro- 
nometer. Had  he  carried  one  it  would  haye  been  regarded  as  an 
impertinence  on  his  part  to  haye  claimed  the  right  to  regulate  his 
work  by  it.  So  that  while  it  was  his  duty  to  go  into  the  center  of 
the  cut  and  go  to  work  when  ordered  by  Games,  it  was  gross  negli- 
gence on  the  part  of  Games  to  order  him  there  just  as  the  train 
was  due  at  that  point.  This  was  not  only  negligence  on  the  part 
of  Games,  but  it  was  negligence  on  the  pfurt  of  the  railroad  com- 
pany whose  yice-principal  he  was,  and  which  could  alone  discharge 
its  duty  to  this  employee  on  this  occasion  through  him. 

It  is  not  deemed  necessary,  nor  does  the  time  at  my  command 
admit  of  my  going  through  and  comparing  the  cases  cited  on  either 
side  as  to  the  right  of  a  seryant  to  recoyer  from  the  master  for 
injuries  receiyed  by  him  through  the  negligence  of  an  oyerseer  or 
upper  seryant  placed  oyer  him  by  the  master.  While  I  had  sup-' 
posed  the  law  to  be  pretty  well  settled  on  this  subject,  the  earnest 
claim  of  counsel  at  the  hearing  almost  induced  me  to  doubt 
whether  the  rule,  as  formerly  held  in  Ohio,  had  not  been  departed 
from  or  essentially  modified  eyen  in  that  State.  But  I  find  upon 
examination  that  such  is  not  the  case,  and  that  that  which  is  held 
in  the  case  of  Littte  Miami  Railroad  Company  y.  StevenSy  20  Ohio, 
415,  in  1851,  is  substantially  held  in  all  the  cases  up  to  and  includ- 
ing Railway  y.  Lavalley,  36  Ohio  St.  221,  in  1880.  I  think  the 
rule  is  best  stated  by  Judge  Ranky  in  the  case  of  Railroad  Co.  y. 
Xeary^  3  Ohio  St.  201,  in  the  following  language:  ''  It  seems  to 
us  clear  in  a  case  like  the  present,  that  as  between  the  company  and 
those  employed  to  labor  in  subordinate  situations  under  the  control 
of  a  superior,  two  distinct  classes  of  obligations  arise,  the  one  rest- 
ing on  the  company,  and  the  other  upon  the  seryants,  and  both 
founded  upon  what  each,  either  expressly  or  impliedly,  has  agreed 
to  do  in  the  execution  of  the  contract.     It  is  the  duty  of  the  com^ 
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pany  to  furnish  suitable  machinei'y  and  apparatus,  and  as  they  re- 
serre  the  government  and  control  of  the  train  to  themselves,  and 
intrust  no  part  of  it  to  these  servants,  to  control  it  and  them  with 
prudence  and  care.  As  the  necessity  of  this  prudence  and  care  is 
constant  and  continuing,  the  obligation  is  performed  only  when  it 
is  constantly  exercised,  and  they  cannot  rid  themsetlves  of  it  by  de- 
volving this  power  upon  the  conductor.  If  thidv  intrust  him  with 
its  exercise,  in  the  language  of  Judge  Story,  they  in  effect  warrant 
his  fidelity  and  good  conduct.  It  is  the  duty  of  the  servants  to 
obey  the  orders  of  the  superior  thus  placed  over  them,  and  to  per- 
form as  he  shall  direct  If  they  fail  to  do  this,  and  injure  each 
other,  they  violate  their  engagements  to  the  company,  and  are  alone 
answerable  for  the  wrongs  they  do.  In  such  case  there  is  no  fail- 
ure of  the  company  to  do  what  as  between  them  and  these  servants 
it  was  understood  they  should  do,  when  the  servants  entered  the  ser- 
vice. But  they  cannot  be  made  to  bear  losses  arising  from  careless- 
ness in  conducting  the  train,  over  which  their  employers  gave  them 
no  power  or  control,  either  separately  or  collectively,  until  we  are 
prepared  to  say  that  justice  and  public  policy  require  the  conse- 
quences of  duty  omitted  by  one  party  to  be  visited  upon  the  other, 
although  stripped  of  all  power  to  prevent  such  consequences.'' 

I  think  the  law  thus  established  and  laid  down  in  Ohio  prevails 
substantially  throughout  the  western  States  and  will  ultimately  pre- 
vail everywhere. 

The  judgment  of  the  District  Court  is  affirmed. 

Judgm$ni  affiirtMd. 
The  other  judges  concur. 


Fabrbll  v.  Oook. 

a«  Neb.  488.) 

NuUanee-^if^netian — keeping  ofjaeke  and  gtaUiam. 

The  keeping  of  jacks  and  stallions  and  standing  them  for  mares  near  and  In 
plain  view  of  an  inhabited  dwelling-hoose  may  be  prohibited  by  injunction.* 

ACTIOiSr  to  abate  nuisance.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

*  See  Marean  \\Freneh  (61  Tex.  178),  48  Am.  Bep.  272,  and  note,  274. 
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O.  R.  Ohan&jff  for  plaintiit  in  error. 
Oaae  d  Melf&ng,  for  defendant  in  error. 

Maxwell,  J.  This  action  was  brought  in  the  District  Oonrt  of 
Webster  ooonty  to  abate  a  nuisance.  A  demurrer  to  the  petition 
was  oYerruled  in  the  court  below  and  a  perpetual  injunction 
granted. 

The  grounds  of  the  demurrer  are:  1st  That  the  phuntifF  has  not 
legal  capacity  to  sue;  and  2d.  That  the  facts  stated  in  the  petition 
are  not  sufficient  to  constitute  a  cause  of  action. 

It  is  alleged  in  the  petition  that  in  May^  1880,  the  defendant  in 
error  (the  plaintiff  bdow)  ''became  and  ever  since  has  been  and 
now  is  the  owner  of  lots  7,  8,  9,  in  block  25,  in  the  town  of  Bed 
Cloud;  that  the  plaintiff  has  erected  on  said  lots  a  dwelling-house 
of  the  value  of  11,000  and  otherwise  improyed  said  premises,  and 
that  he  resides  in  the  dwelling-house  aforesaid  with  his  family,  and 
has  so  resided  since  the  month  of  June,  1880;  that  his  family  con- 
sists of  his  wife,  two  daughters  and  one  son;  that  in  February, 
1884,  the  defendant  (plaintiff  in  error),  John  Farrell,  purchased 
lots  16,  17,  18  and  19,  in  block  26,  in  said  town  of  Bed  Cloud,  and 
has  since  occupied  the  same;  that  said  lots  are  directly  across  the 
street  in  front  of  the  dwelling  of  the  plaintiff  aboye  mentioned,  in 
full  yiew  thereof,  and  not  more  than  one  hundred  feet  from  said 
dwelling;  that  soon  after  the  defendant  purchased  said  lots  he  be- 
gan to  use  and  permit  others  to  use  the  same  as  a  place  for  stand- 
ing stallions,  jacks  and  other  animals;  that  the  defendant  is  the 
owner  of  a  feed  stable,  which  is  situated  on  a  portion  of  said  lots, 
and  permits  and  hires  out  that  portion  of  said  lots  not  covered  by 
said  stable  for  the  uses  and  purposes  aforesaid;  that  owners  of 
various  horses  and  jacks  are,  with  the  consent  and  permission  of 
defendant,  using  and  occupying  said  premises  as  a  place  for  putting 
jacks  and  stallions  to  mares,  m  fu]l  view  of  plaintiff's  said  dwelling 
and  to  the  great  inconvenience  and  discomfort  of  the  plaintiff  and 
his  family,"  etc. 

[Omitting  a  minor  question.] 

A  nuisance  may  be  defined  as  whatever  is  injurious,  offensive  to 
the  senses,  indecent  or  an  obstruction  to  the  free  use  of  property 
so  as  materially  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property.     Regxna  v.  Oray^  4  Post,  ft  Fin.  73;  8tat$  v.  Purse, 
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4  MoGord,  472;  Nolan  v.  Mayor,  4  Yerg.  168;  Pickard  v.  Collins, 
23  Barb.  444-453;  Haeknoy  v.  StaU,  8  Ind.  494;  StaU  v.  Taylor, 
29  id.  517;  4  Wait  Act.  and  DeL  727.  It  ib  any  thing  that  onhtw- 
fnlly  worketh  hart,  inconyenience  or  daniage.  3  BL  Com.  216; 
2  BoQV.  Law  Diet  245;  Com.  r.  0.  0.  R.  Co^  14  Gray,  93;  Cok0r 
T.  Birge,  9  Oa.  425.  It  is  a  term  applied  to  that  class  of  wrongs 
that  arise  from  the  unreasonable,  unwarrantable,  or  unlawful  use 
by  a  person  of  his  own  property,  real  or  personal,  or  from  his  own 
improper,  indecent,  or  unlawful  personal  conduct,  working  an  ob- 
Btruction  of  or  injury  to  the  right  of  another  or  of  the  public,  and 
producing  such  material  annoyance,  inconrenience,  discomfort  or 
hurt,  that  the  law  will  presume  a  consequent  damage.  Wood 
Nuis.,  §  1.  There  must  not  only  be  a  violation  of  a  right,  but  an 
essential  inconvenience,  annoyance,  or  discomfort  must  result 
therefrom.  Id.,  §  9.  A  party  is  entitled  to  the  free  use  and  en- 
joyment of  his  own  property  but  he  must  so  use  it  as  not  to  inter- 
fere with  the  rights  of  others.  Enjoy  your  property  in  such  a 
manner  as  not  to  injure  that  of  another  person,  is  the  maxim  of  the 
law.  That  the  plaintiff  in  error  has  violated  this  rule  is  clearly 
shown  by  the  petition,  and  also  that  the  defendant  in  error  has 
sustained  special  injury  by  such  violation. 

In  Hayden  v.  Tucker,  37  Ho.  214,  it  was  held  that  the  keeping 
and  standing  of  jacks  and  stallions  within  the  immediate  view  of  a 
private  dwelling  was  a  nuisance;  so  too  the  keeping  of  a  brothel 
near  one's  dwelling.  Hamilton  v.  WkUridge,  11  Md.  128.  We 
have  no  doubt  that  the  plaintiff  below  is  entitled  to  an  injunction 
as  prayed  for  in  his  petition. 

The  demurrer  therefore  was  properly  overruled  and  injunction 
granted.     The  judgment  is  aflSrmed. 

JvdgmmU  affirmed 

The  other  judges  concur* 
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Sioux  Oity  ajxd  Paoipio  Railboap  Oompaky  v.  Fiklatsok. 

(lSNeb.VT8.) 
Trial  ^  phfftioal  examinaHon  of  pkrifUif. 

On  the  trial  of  an  action  of  damages  for  a  personal  injury,  the  conrt  may 
refuse  to  order  tlie  plaintiff  to  submit  to  a  physical  examination  by  the 
defendant's  medical  witnesses,  in  private,  it  not  appearing  to  be  neceesaiy, 
and  the  plaintiff  having  already  submitted  to  an  examination  by  such  wit- 
nesses in  the  presence  of  the  jury.    (See  note,  p.  796.) 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  point     The  plaintiff  had  judgpient  below. 

Joy,  Wright  <t  Hudson  and  L.  W.  Osbom,  for  plaintiff  in  error. 

Oeorge  W.  Doane  and  Ballard  A  Walton,  for  defendant  in  error. 

Beesb,  J.  This  is  an  action  against  the  plaintiff  in  error,  the 
Sioux  Oity  and  Pacific  Railroad  Oompany,  for  damages  resulting  from 
a  personal  injury  caused  by  the  explosion  of  an  engine  of  said  com- 
pany, and  on  which  defendant  in  error  was  at  the  time  engaged 
and  employed  as  an  engineer.  The  petition  alleges  that  the  engine 
became  and  remained  defective  and  dangerous  through  the  negli- 
gence of  the  plaintiff  in  error.  The  answer  of  plaintiff  in  error 
admitted  the  explosion  of  the  boiler  on  the  engine,  but  denied  all 
negligence  or  carelessness  of  the  company;  denied  that  the  plaint- 
iff had  received  the  injuries  as  stated,  and  averred  that  the  explo- 
sion was  caused  by  the  contributory  negligence  of  the  defendant  in 
error. 

There  was  a  jury  trial  which  resulted  in  a  verdict  of  19,250  in 
favor  of  defendant  in  error. 

[Omitting  other  points.] 

The  record  shows  that  after  the  defendant  in  error  had  introduced 
all  his  testimony  on  the  trial,  and  had  rested  his  case,  the  ''defend- 
ant (plaintiff  in  error)  moved  the  court  to  direct  the  plaintiff  to 
allow  the  physicians  called  on  the  part  of  the  defense  to  make  an 
examination  of  his  person  with  reference  to  his  alleged  injuries, 
for  which  he  now  seeks  to  recover.     The  conrt  ruled  that  it  had  no 
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pQW^r  to  make  such  an  order,  to  which  ruliDg  defendant  excepts." 
^rror  m  assigned  in  this  court  based  upon  this  record. 

If  such  examination  was  proper  to  be  made,  and  if  the  defendant 
in  error  upon  application  had  refused  to  allow  it  to  be  done,  we  are 
inclined  to  believe  the  court  had  the  power  to  make  and  enforce 
such  an  order.  It  is  fundamental  that  if  a  decision  or  ruling  of 
a  court  is  correct,  the  fact  that  the  reason  assigned  therefor  by  the 
court,  when  making  it,  is  not  sufficient  to  sustain  the  order,  the 
fact  of  such  deficient  reason  being  given  will  not  vitiate  the  ruling 
or  order.  The  question  now  before  us  is,  did  the  court  err  in  its 
refusal  to  make  the  order  requested  ?  We  think  not.  It  is  not 
the  province  of  courts  to  make  useless  and  unnecessary  orders, 
simply  because  they  are  so  requested.  There  was  no  showing  madB 
to  the  court  that  permission  to  make  the  examination  had  been  re- 
fused by  defendant  in  error,  nor  that  any  such  permission  had  been 
requested.  Thei*e  is  no  showing  of  any  kind  that  such  examination 
was  necessary  in  order  to  aid  plaintiff  in  error  in  making  its  defense, 
indeed  there  was  no  intimation  made  that  any  good  could  possibly 
result  or  benefit  be  derived  from  such  an  examination.  The  re- 
quest was  made  in  the  midst  of  the  trial.  The  court  was  asked  to 
stop  the  trial  and  send  out  the  plaintiff  in  the  suit  for  examination. 
Again,  this  request  hardly  possessed  all  the  elements  of  fairness. 
The  court  was  asked  to  virtually  place  the  defendant  in  error  in 
the  hands  of  the  defense.  It  was  not  sought  to  have  the  examina- 
tion made  by  disinterested  and  unbiased  surgeons  whom  the  parties 
might  select  or  the  court  appoint,  but  by  the  *' physicians  called 
upon  the  part  of  the  defense."  Again,  the  record  shows  that  when 
the  witnesses  on  the  part  of  the  defense  were  placed  upon  the  stand 
to  testify  upon  the  question  of  the  alleged  injury,  the  defendant  in 
error  was  asked  to  *^  step  forward  and  allow  the  witness  to  examine 
him,"  which  he  did.  The  record  further  shows  that  the  defendant 
in  error  was  **  asked  to  remove  his  coat  and  vest,  which  he  does, 
and  the  witness  examines  the  back,  sides,  and  other  portions  of  the 
body  of  the  plaintiff ;  also  as  to  his  breathing ;  also  the  condition 
of  the  eyes,  the  muscles  of  the  leg,  the  condition  of  the  tongue  and 
of  the  pulse."  Ffom  this  it  must  seem  that  even  if  the  court  had 
erred  by  its  refusal  to  make  the  order,  that  error  was  cured  by  the 
examination  made  by  consent  of  defendant  in  error.  The  only  case 
cited  by  plaintiff  in  error  in  support  of  its  position  is  Schroeder  v. 
C,  R.  L  and  P.  R.  Oo.y  47  Iowa,  375.     But  there  is  a  wide  distinc- 
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tion  between  that  case  and  thi&  In  that  case  the  request  was  made 
after  the  jury  was  impanelled,  bat  before  any  of  the  testimony  was 
heard.  The  application  was  in  writing,  and  requested  the  exami- 
nation to  be  made  by  a  ''proper  number  of  physicians,  to  be  se- 
lected, in  equal  numbers,  by  plaintiff  and  defendant,  and  it  was 
proposed  by  defendant  that  its  own  medical  officer  should  not  be 
one  of  the  number,  *  *  *  and  in  support  of  this  application 
the  affidavit  of  a  surgeon  and  physician  in  the  employment  of  de- 
fendant was  filed,  stating  that  he  had  professionally  attended  plaint- 
iff immediately  after  he  was  injured,  and  had  made  personal  ob- 
servation of  plaintiff's  condition,  and  had  heard  his  testimony  at 
the  former  trial,  and  it  was  his  belief,  based  upon  these  means 
of  knowledge,  that  his  injuries  were  not  of  the  character  claimed 
by  him  and  that  the  truth  of  the  matter  could  be  ascertained  by  a 
proper  personal  examination  of  the  plaintiff."  It  also  appears  in 
that  case  that  an  effort  was  made  to  procure  an  examination  of 
plaintiff  in  the  presence  of  the  jury,  as  was  done  in  this  case, 
but  the  plaintiff  refused  to  submit  to  it,  and  the  court  would  not 
order  it,  and  that,  too,  after  the  plaintiff  had  testified  that  his  back 
and  internal  organs  were  affected  by  the  injury,  and  that ''  one  of 
his  legs  was  disabled  to  an  extent  that  deprived  him  of  its  full  use, 
and  that  he  thought  it  appeared  to  be  smaller  and  somewhat 
shrunken."  Our  attention  has  been  called  to  no  other  case  upon 
this  subject,  and  we  know  of  no  other  holding  as  the  Iowa  case. 
As  to  the  soundness  of  the  position  taken  by  that  court  we  have 
nothing  to  say.  The  question  is  not  before  us.  It  is  enough  to 
say  that  under  the  authority  of  that  case  it  cannot  be  made  to  ap- 
pear that  the  ruling  of  the  court  in  this  case  was  erroneous,  or 
that  it  abused  its  discretion  in  refusing  to  make  the  order  sought 
Believing  that  the  verdict  is  excessive,  the  judgment  and  decis- 
ion of  this  court  is,  that  the  judgment  of  the  District  Court  be  set 
aside  and  a  new  trial  granted,  unless  the  defendant  in  error  enter 
a  remittitur  of  the  sum  of  13,000  within  thirty  days  from  this  date. 
If  such  remittitur  is  filed,  the  judgment  to  the  extent  of  16,^0 
will  be  affirmed, 

JudgmmU  aeoardinglg. 

The  other  judges  concur. 

NoTB  BT  THB  Rbfobtsr.  —See  Atchison,  etc,,  R.  (h.  v.  Thtd,  d9  Kma.  486; 
a.  c,  44  Am.  Bep.  659  ;  also,  note,  ante,  191.  In 86hroed&rr.  0.,  R  /.  a/nd  P.  R 
Oo.,  47  Iowa,  875,  the  court  said:    "  To  oar  minds  the  proposition  is  plain  that 


JULY  TERM,  1884.  727 


Sioux  dij  ftnd  Pacific  Railroad  Company  v.,  FinlaTSon. 

«  proper  examinatton  by  learned  and  skillful  plijsicianB  and  surgeons  would 
have  opened  a  road  by  which  the  cause  could  have  been  conducted  nearer  to 
exact  justice  than  in  any  other  way.  The  plaintiif ,  as  it  were,  had  under  his 
own  control  testimony  which  would  have  revealed  the  truth  more  clearly  than 
any  other  that  could  have  been  introduced.  The  cause  of  truth,  the  right  ad- 
ministration of  the  law,  demand  that  he  should  have  produced  it.   i 

**  It  is  said  that  the  examination  would  have  subjected  him  to  danger  of  his 
life,  pain  of  body  and  indignity  to  his  person.  The  reply  to  this  is  that  it 
should  not,  and  the  court  should  have  been  careful  to  so  order  and  direct. 
Under  the  explicit  directions  of  the  court,  the  physicians  should  iiave  been 
restrained  from  imperiling,  in  any  degree,  the  life  or  health  of  the  plaintiff. 
The  use  of  anasthetics,  opiates  or  drugs  of  any  kind  should  have  been  forbid- 
den, if,  indeed,  it  had  been  proposed,  and  it  should  have  prescribed  that  he 
should  be  subjected  to  no  tests  painful  in  their  character.  As  to  indignity  to 
which  an  examination  would  have  subjected  him,  as  urged  by  counsel,  it  is 
probably  more  imaginary  than  real.  An  examination  of  the  person  is  not  so 
regarded  when  made  for  the  purpose  of  administering  remedies.  Those  who 
effect  insurance  upon  their  lives,  pensioners  for  disability  incurred  in  the  mili- 
tary service  of  the  country,  soldiers  and  sailors  enlisting  in  the  army  and  navy, 
all  aro  subjected  to  rigid  examinations  of  their  bodies,  and  it  is  never  esteemed 
a  dishonor  or  indignity.  The  standing  and  character  of  the  physicians  who 
should  have  been  appointed  to  make  the  examination  would  not  only  have 
secured  plaintiff  from  insult  and  indignity,  but  would  have  been  a  guaranty 
that  nothing  would  have  been  attempted  which  would  have  endangered  his 
life  or  health. 

"  We  have  been  able  to  find  no  case  in  which  the  question  before  us  has 
been  ccmsidered,  and  we  have  been  referred  to  no  authority  by  counsel  that 
seems  to  have  much  application  thereto.  The  courts  have  held  in  divorce 
cases,  when  the  impotency  of  a  party  is  in  question,  an  examination  may  be 
ordered  of  the  person  alleged  to  be  impotent.  See  2  Bish.  Mar.  and  Di  v. ,  §  590 
et  teq.,  and  notes.  The  foundation  of  this  rule  is  the  difficulty  of  reaching  the 
truth  in  any  other  way  than  by  an  examination  of  the  person.  The  authorities 
referred  to  may  be  regarded  as  giving  some  support  to  our  conclusion. 

"  It  is  the  practice  of  the  courts  of  this  State,  sanctioned  by  more  than  one 
decision  of  this  court,  to  permit  plaintiffs  who  sue  for  personal  injuries  to  ex- 
hibit to  the  jury  their  wounds  or  injured  limbs,  in  order  to  show  the  extent  of 
their  disability  or  suffering.  If,  for  this  purpose,  the  plaintiff  may  exhibit  his 
injuries,  we  see  no  reason  why  he  may  not,  in  a  proper  case  and  under  proper 
circumstances,  be  required  to  do  the  same  thing  for  a  like  purpose  upon  the 
request  of  the  other  party.  If  he  may  be  required  to  exhibit  his  body  to  the 
jury,  he  ought  to  be  required  to  submit  it  to  examination  of  competent  profes- 
sional men." 

In  EatflM  v.  8t,  Paul  (Md  J>.  R,  Co.,  Supreme  Court  of  Minnesota,  Janu' 
ary,  1885,  the  plaintiff  having  testified  that  the  injury  in  question  had  rondered 
her  lame,  and  caused  her  to  limp  in  walking,  the  counsel  for  defendant  re 
quested  the  court  to  direct  her  to  walk  across  the  court-room  in  presence  of 
the  jury,  which  the  court  declined  to  do.     The  court  said:  "  As  the  object  of 
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'  all  judicial  investigations  is,  if  possible,  to  do  exact  justice  and  obtain  the 
.  truth  in  its  entire  fullness,  we  hare  no  doubt  of  the  power  of  the  coort  in  a 
.  proper  case  to  require  the  party  to  perform  a  physical  act  before  the  jury  that 
will  illustrate  or  demonstrate  the  extent  and  character  of  his  injurie&  This 
is  in  accordance  with  analogous  cases  in  other  branches  of  the  law.  Wben  a 
view  of  real  estate  will  aid  the  jury  in  reaching  a  conclusion,  it  is  within  the 
discretion  of  the  court  to  permit  it.  When  an  inspection  of  an  article  of  per- 
sonal property  will  aid  them,  it  is  not  infrequent  to  cause  the  article  to  be 
brought  into  court  for  the  same  purpose.  Line  ▼.  Ta^flar,  8  Post.  &  F.  781; 
Lewis  ▼.  Hdrtiey,  7  Carr.  ft  P.  406.  The  practice  in  patent  and  in  certain  equity 
cases,  of  allowing  tests  to  be  applied  before  the  court,  is  somewhat  analogous 
in  principle.  So  is  the  practice  of  divorce  courts,  of  ordering  an  examination 
of  the  person  of  the  party  in  certain  cases. 

"  It  is  a  common  practice  to  allow  plaintifEs,  in  actions  for  personal  injuries, 
to  exhibit  to  the  jury  their  wounds  in  order  to  show  their  extent,  or  to  enable 
a  surgeon  to  demonstrate  their  nature  and  character.  This  has  been  held 
proper.  Muihado  v.  E.  Oo.,  80  N.  Y.  870.  If  for  these  purposes  a  plaintiff 
may  exhibit  his  injuries,  there  would  seem  to  be  no  reason  why  under  proper 
circumstances  he  may  not  be  required  to  do  the  same  tiling,  for  a  like  purpose, 
upon  request  of  the  defendant.  In  some  cases  it  has  been  held  that  a  party 
may  be  required  to  submit  to  an  examination  by  competent  professional  men 
for  the  purpose  of  ascertaining  the  nature  and  extent  of  his  injuries.  JBchroeder 
V.  JS.  XJa„  47  Iowa,  875;  B.  Co.  v.  Thfd,  29  Kans.  466;  8.  c,  44  Am.  Rep.  659. 
From  analogy  to  such  cases  we  conclude  that  a  court  has  the  i>ower,  in  a 
proper  case  and  under  proper  circumstances,  to  direct  the  plaintiff  to  do  a 
physical  act  in  presence  of  the  jury  that  will  illustrate  or  riiow  the  character 
ot  his  injuries.  And  we  are  by  no  means  prepared  to  say  that  there  may  not 
be  circumstances  where  the  defendant  would  have  a  right  to  such  an  order, 
but  it  is  evident,  from  the  very  nature  of  things,  that  the  propriety  of  such  an 
■order  must  usually  rest  largely  in  the  discretion  of  the  trial  court,  and  it 
would  only  be  in  case  of  a  plain  abuse  of  such  discretion  that  we  would  inter- 
fere. In  the  present  case  we  think  the  court  very  properly  refused  to  direct 
ihe  plaintiff  to  exhibit  herself  to  the  jury  and  by-standers  by  walking  across 
ihe  room.  Such  an  act  would  have  furnished  the  jury  littie  or  no  aid  in  de- 
termining the  extent  or  character  of  her  injuries.  The  only  fact  it  could  by 
any  possibility  have  determined  was  whether  or  not  she  was  lame  or  *'  limped,** 
as  she  testified,  in  walking.  But  there  was  already  ample  and  uncontradicted 
evidence  of  this  fact.  Her  own  evidence  on  the  point  was  fully  corroborated 
by  that  of  three  or  four  other  witnesses,  her  neighbors  or  members  of  her 
family,  who  had  seen  her  almost  daily  since  the  accident.*' 

In  White  V.  Milwaukee  Oity  Ry.  Co,^  Wisconsin  Supreme  Court,  November, 
1884,  during  the  trial,  counsel  for  the  defendant  made  the  following  request, 
and  the  following  proceedings  were  thereupon  had:  "  DtfendaMfe  Cauntd — 
We  ask  of  the  court  to  direct  the  plaintiff,  who  is  now  present,  to  submit  her 
limb  for  examination  in  a  private  room  attached  to  the  court-room,  privately, 
to  Drs.  Denn  and  Hare,  who  are  now  present,  and  that  if  she  wish  she  can  be 
accompanied  by  any  of  her  own  female  friends  who  are  present,  or  any  other 
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physician  whom  she  chooses.  Court  —  I  do  not  see  any  thing  improper  in  the 
feqnest,  bat  I  do  not  tliink  I  have  any  anthority  to  compel  a  suitor  to  submit, 
in  a  case  of  this  kind,  to  any  examination  against  liis  or  her  will;  I  therefore 
refuse  the  application.  PlaintifTs  counsel  says:  *  The  plaintiff  herself  declines 
to  have  the  examination  in  the  absence  of  her  physician,  who,  as  her  attorney 
is  informed  and  belieyes,  has  left  the  city  since  she  has  been  on  the  witness 
stand.' "    The  court  said  on  appeal: 

"  It  will  be  seen  that  the  court  denied  this  request  on  the  sole  ground  that 
he  had  no  authority  to  compel  the  plaintiff  to  an  examination  against  her  will. 
On  principle  and  authority  we  are  satisfied  that  this  was  error.  The  then 
condition  of  the  injured  limb  had  a  most  important  bearing  upon  the  question 
as  to  whether  the  plaintiff*s  injuries  were  permanent,  and  an  examination  at 
that  time,  the  results  of  which  would  have  been  put  in  evidence  before  the 
jury,  would  in  all  probability  have  greatly  aided  them  in  determining  the 
extent  and  consequences  of  the  injury.  It  would  or  might  haye  been  more 
aatisfactoiy  and  conclusive  evidence  on  that  subject  than  the  statements  of  the 
plaintiff,  or  the  opinions  of  the  medical  witnesses.  The  application  for  her 
examination  contained  in  it  every  reasonable  safeguard  against  offending  the 
modesty  or  delicacy  of  the  plaintiff,  and  although  she  might  shrink  from  the 
examinaUon,  yet  the  ends  of  justice  imperatively  demanded  that  she  submit 
to  it.  Such  examinations  are  frequently  ordered  by  courts  in  cases  of  divorce 
for  impotency,  and  in  cases  of  idleged  pregnancy,  and  the  authority  of  the 
-court  to  order  them  has  never  been  questioned,  so  far  as  we  are  advised.  In 
WaM  y.  Saiyre,  52  How.  Pr.  884,  the  i>ower  of  the  court  in  a  proper  case  to 
order  a  personal  examination  is  asserted,  and  it  is  there  said  that  it  rests  upon 
the  same  principle  as  does  the  i>ower  to  compel  the  discovery  of  books,  papers 
and  documents,  the  difference  being  that  in  a  case  like  this  the  principle 
extends  to  things  or  substances  as  well.  Sehroeder  y.  C,  R.  I.  and  P.  Ry,  Go,, 
47  Iowa,  875,  is  to  the  same  effect  The  opinion  of  Beck,  J.,  in  that  case,  and 
of  JoNBs,  J.,  in  WaMi  v.  8ayre,  »upra,  contain  veiy  able  and  satisfactory  dis- 
cussions of  this  question.  It  is  said  by  the  learned  counsel  for  the  plaintiff 
that  it  rests  in  the  sound  discretion  of  the  court  to  order  or  refuse  an  examina- 
tion. Perhaps  it  does.  But  that  discretion  nas  not  been  exercised  here.  The 
court  expressly  denied  the  application  because  of  alleged  want  of  power  to 
grant  it.  We  hold  that  in  a  proper  case  the  court  has  power  to  order  an  exam- 
ination, and  that  this  is  a  proper  case  in  which  to  exercise  it." 

In  Walsh  V.  8ayre,  53  How.  Pr.  884,  a  case  of  malpractice,  the  court  ordered 
that  the  plaintiff  be  required  to  appear  and  submit  to  a  personal  examination 
of  the  affected  part  by  the  defendant  and  such  other  skillful  and  competent 
surgeons  as  he  might  name,  under  the  direction  of  a  referee  appointed  by  the 
court  for  that  purpose.  Approved,  Shaw  v.  Van  Ben$9elaer,  60  How.  Pr. 
148. 

In  Roberts  Y.  Ogdensburgh  and  Lake  GhampUUn  R.  Co.,  29  Hun,  155,  it  is 
held  that  in  an  action  of  damage  for  personal  injury  by  negligence,  the  court 
has  no  power  to  order  the  plaintiff  to  submit  to  surgical  examination  of  her 
person,  and  answer  questions  touching  her  sensations.  The  court  disapproved 
Walsh  V.  8ayre,  52  How.   Pr.  884 ;  Shaw  v.    Van  Rensselaer,  60  id.   148 : 
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Bckroeder  y.  (^litago,  «te.,  12.  Oi.,  47  Iowa,  875 ;  and  diBtingniahed  the  doctrine 
of  DeoanJbagh  y.  DewxmJbagh^  5  PaL  564,  an  action  for  diyoroe  on  the  grooad 
of  impotenpf.  After  speoiallj  oondemning'the  order  as  to  oral  examination,  the 
eonrt,  bj  Lbabnbd,  P.  J.,  obaeryed ;  "  But  again,  paosingoyer  anch  caeea  aa 
that  of  D&MtiJbagh  y.  DewufJbagh,  we  know  of  no  right  wluch  this  ooorthaa  to 
oompel  a  partj  to  sahmlt  to  anj  bodilj  examination.  In  a  ocunmon-law  action 
like  this  the  jaiy  are  to  pass  on  the  iasaeB  of  fiict.  And  thej  are  entitled  to 
see  and  hear  for  themaelyee  the  eyidenoe.  It  is  of  the  yeiy  esBence  of  the 
oommon-law  qrstem  that  the  eyidenoe  shaU  be  prodnoed  before  the  jury.  Ex- 
ceptions to  this  role  (and  not  desirable  exceptions)  are  those  cases  in  whidi 
eyidenoe  is  preyiooslj  redaoed  to  writing,  and  then  read  to  the  jury.  Now  if 
a  partj  is  entitled  to  the  oompnlsoiy  exhibition  of  the  bodj  of  his  opponent, 
it  wonld  seem  to  follow  that  he  might  haye  such  exhibition  made  before  the 
jory.  And 'the  court  might  require  the  plaintiil,  on  the  trial  and  before  the 
Jury,  to  submit  to  the  same  examination  as  is  required  by  this  order.  Neu- 
man  y.  ThML  Aw.  B.  Go,,  tiO  Supr.  Ct  Rep.  412.  It  is  undoubtedly  true 
that  not  unfrequently  plaintiib,  suing  for  bodily  injuries,  do  exhibit  in 
court  the  injured  part.  Nor  do  we  know  of  any  reason  why  they  should 
not  do  this;  notwithstanding  the  exhibition  may  excite  sympathy.  And 
on  the  other  hand,  all  unreasonable  concealment  of  an  injured  part  (not  justi- 
fied by  any  dictate  of  modesty  or  otherwise)  may  excite  a  doubt  in  the  mind 
of  the  jury  as  to  the  genuineness  or  extent  of  the  alleged  injury.  But  we  can- 
not admit  the  principle,  that  either  in  the  presence  of  the  jury,  or  in  the  pres- 
ence of  a  referee,  a  party  can  compel  his  opponent  to  exhibit  his  body  in  order 
to  enable  physicians  to  examine  and  question  and  testify.  *  *  *  There 
may  be  danger  tliat  in  actions  of  this  nature  plaintifEs  will  exaggerate  the  in- 
juries they  haye  receiyed ;  and  that  defendants  may  be  at  a  disadyantage  in 
ascertaining  the  exact  truth.  But  this  eyil  is  far  less  than  the  adoption  of  a 
system  of  bodily,  and  perhaps  immodest,  examinations,  which  might  deter 
many,  especially  women,  from  eyer  commencing  actions,  howeyer  great  the 
injuries  they  had  sustained." 

In  Page  y.  Page,  51  Biich.  88,  a  diyorce  case,  the  court  said :  "  There  was 
also  a  most  extraordinary  compulsory  examination  of  defendant  by  phyridans^ 
who  stripped  him  and  subjected  him  to  oral  inquisition,  to  compel  him  to  giye 
eyidenoe  which  they  could  repeat  before  the  commissioner  for  use  against  him. 
What  means  they  could  be  supposed  to  haye  for  ccmipelling  him  to  answer 
their  questions,  in  case  he  declined  aa  he  ought  to  haye  done,  we  do  not  know; 
but  we  are  certain  they  could  not  be  means  known  to  the  law.  We  strike  from 
the  record  all  the  eyidenoe  obtained  by  this  inquisition  also.  It  should  be  un- 
derstood that  there  are  some  rights  which  belong  to  man  as  man  and  to 
woman  as  woman  which  in  dyiliaed  communities  they  can  neyer  forfeit  by 
beooming  parties  to  diyoroe  or  any  other  suits,  and  that  there  are  limits  to  the 
in^ignitiiMi  to  which  parties  to  legal  proceedingB  may  be  lawfully  sBbJaoted." 
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Hi^uneUan — offoitui  Imying  en  kmd. 

Th&  owner  of  landfl  wmj  haye  an  injonction  prohibiting  the  sheriil  from  lewj* 
ing  thereon  an  exeention  iesaed  in  an  action  to  whidi  he  was  not  a  part^. 

AOTION  for  injunctloiL    The  opinion  states  the  case.    The  in- 
junction was  denied  below. 

D.  T.  Taj/kr,  J.  M.  Smith,  and  T.  Baihg,  for  appellant. 

J.  M.  Haynes,  W.  A,  Thompmm,  and  J.  W.  Thompson,  for 
appellees. 

Eluott,  G.  J.  The  complaint  of  the  appellant  alleges  that 
the  sheriff  is  about  to  leyy  npon  lands  owned  by  him  an  execution 
issued  upon  a  judgment  rendered  against  other  persons,  and  in  an 
action  to  which  he  was  not  a  party.  The  prayer  is  for  an  injunc- 
tion restraining  the  sheriff,  one  of  the  appellees,  from  selling  the 
land. 

The  appellant  contends  that  his  land  cannot  be  sold  upon  a  judg* 
xnent  and  execution  against  other  persons,  and  that  he  is  entitled 
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to  an  injunction  restraining  the  sheriff  from  selling,  for  the  reason 
that  the  sale  would  cast  \a  cloud  upon  his  title.  The  appellees' 
position  is  that  no  case  for  injunction  is  made  because  the  sale 
would  be  void,  and  a  yoid  sale  would  not  cloud  the  title. 

It  is  perfectly  clear  that  the  appellant's  land  cannot  be  sold  to 
pay  somebody  else's  debt,  but  it  does  not  follow  from  this  that  he 
has  no  rigUt  to  enjoin  the  sheriff  from  selling  his  land.  There 
can  be  but'  little,  if  indeed  any  doubt  at  aU,  thkt  under  our 
decisions  a  case  is  made  for  an  injunction,  for  they  uniformly 
hold  that  a  land-owner  may  restrain  an  ofiScer  from  doing, 
under  color  of  official  authority,  an  act  that  may  injure  the 
marketable  value  of  his  title  by  clouding  it.  This  principle  has 
found  most  frequent  application  in  cases  of  threatened  sales 
for  taxes,  and  the  uniform  ruling  in  such  cases  has  been  that 
a  sale  of  tax  absolutely  void  will  be  enjoined.  Cfreefusasth  Tp.  v. 
Black,  5  Ind.  557;  Riley  v.  Western  Union  Tel  Co.,  47  id.  511; 
AbboH  V.  Edgerton,  53  id.  196;  City  of  Delphi  v.  Botoen,  61  id.  29; 
Morrison  v.  Bank  of  Commerce,  81  id.  335;  Tbledo,  etc.,  R.  Co.  t. 
City  of  Lafayette,  22  id.  262;  Hamilton  v.  Ameden,  88  id.  304; 
Ever  sole  v.  Cook,  92  id.  222;  Coring  v.  McTaggart,  id.  200.  We 
have  a  great  number  of  cases  holding  that  void  assessments  for 
ditches,  gravel  roads,  and  the  like,  may  be  enjoined,  and  there  are 
many  cases  holding  that  the  enforcement  of  a  void  judgment  may 
be  prevented  by  injunction.  It  is  impossible  to  distinguish  in 
principle  between  cases  of  the  character  to  which  we  have  referred 
and  such  a  case  as  the  present,  and  they  should  be  regarded  as  de- 
cisive of  the  question  here  at  issue,  but  we  have  cases  even  more 
closely  resembling  the  present.  In  S^aw  v.  Williams,  87  Ind.  158; 
8.  c,  44  Am.  Rep.  756,  it  was  held  that  a  sale  upon  an  illegal 
notice  might  be  enjoined;  and  in  Dyer  v.  Armstrong,  5  Ind.  437, 
it  was  said:  ^'  Sales  may  be  restrained  in  all  cases,  where  they  are 
inequitable."  An  injunction  will  lie  to  restrain  the  collection  of  a 
judgment  obtained  without  notice.     Orass  v.  Hess,  37  Ind.  193. 

The  sale  of  land  under  color  of  judicial  process  is  more  than  a 
mere  fugitive  trespass;  it  is  the  assertion  of  a  permanent  right  to 
the  land  and  a  full  denial  of  the  owner's  title,  and  the  rule  is  that 
where  there  is  an  assertion  of  a  permanent  right  to  land  the  owner 
may  maintain  injunction  if  the  right  asserted  is  unfounded.  JFr- 
win  V.  Fulk,  94  Ind.  235;  Kyle  v.  Board,  etc,  id.  115.  An 
assertion  of  a  right  to  seize  land  when  made  under  color  of  ofKcial 
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authority  clouds  title,  and  it  has  alw:ays  been  %  well  recognized 
eqnity  doctrine  that  injunction  will  lie  to  prevent  clonds  from  be- 
ing cast  upon  an  owner's  title.  It  is  trae  that  there  are  decisions 
of  other  courts  holding  that  where  the  act  though  done  under  color 
of  authority  is  void,  no  cloud  is  created,  and  therefore  injunction 
will  not  lie;  but  the  theory  of  our  cases  has  always  been  that  avoid 
act,  when  done  under  apparent  legal  authority,does  cloud  title.  This 
rule  is  supported  by  weighty  authority  and  is  a  reasonable  one.  It 
cannot  be  doubted  that  a  man's  title  is,  as  to  its  marketable  value, 
injured  by  the  deed  of  a  sheriff  conveying  it  to  some  one  else^  and 
a  man  having  a  title  is  entitled  to  it  in  all  its  vigor  and  value.  No 
reason  in  law  or  morals  can  be  found  that  will  justly  support  the 
position  of  one  who  resists  an  injunction,  where  he  concedes  he  is 
acting  under  color  of  authority,  but  in  fact  has  none  and  is  using 
that  authority  to  seize  and  sell  without  right,  or  the  semblance  of 
justification,  the  land  of  another.  No  one  we  suppose  doubts  that 
a  property  owner  may  quiet  his  title  against  an  apparent  claim, 
though  it  be  never  so  empty,  and  if  he  may  do  this,  surely  he  may 
by  injunction  prevent  that  apparent  claim  from  clouding  his  title, 
without  delaying  until  it  has  assumed  that  shape. 

An  able  author  has  given  this  subject  careful  consideration  and 
he  fully  sustains  the  doctrine  which  has  found  favor  from  this 
court.  In  speaking  of  the  opposite  view  he  says:  ^'  While  this  doc- 
trine may  be  settled  by  the  weight  of  authority,  I  must  express  the 
opinion  that  it  often  operates  to  produce  a  denial  of  justice.  It 
leads  to  the  strange  scene,  almost  daily,  in  courts,  of  defendants 
urging  that  the  instruments  under  which  they  claim  are  void,  and 
therefore  that  they  ought  to  be  permitted  to  stand  unmolested; 
«nd  of  judges  deciding  that  the  court  cannot  interfere  because  the 
deed  or  other  instrument  is  void;  while  from  a  business  point  of 
view  every  intelligent  person  knows  that  the  instrument  is  a  serious 
injury  to  the  plaintiff's  title,  greatly  depreciating  its  market  value; 
and  the  judge  himself,  who  repeats  the  rule,  would  neither  buy  the 
property  thus  affected  nor  loan  a  dollar  upon  its  security.  This 
doctrine  is  in  truth  based  upon  a  mere  verbal  logic,  rather  than 
upon  considerations  of  justice  and  expediency."  3  PomeroyEq., 
§  1399. 

It  is  argued  that  the  appellant's  legal  remedy  is  perfect  and  com-, 
plete,  and  therefore  he  has  no  right  to  ask  the  assistance  of  a  court 
of  equity.     This  entire  argument  rests  on  an  undue  assumption. 
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The  law  using  that  term  in  a  limited  sense  and  as  opposed  to  equity 
famishes  no  remedy  for  quieting  title.  One  in  possession  could 
secnre  a  decree  quieting  title  only  from  a  Court  of  Chancery  and 
neyer  from  a  court  of  law;  in  such  cases  no  remedy  at  all  was  ob- 
t^able  from  the  common-law  courts.  An  action  of  trespaas 
might  give  damages,  but  it  could  not  clear  title.  There  is  there- 
fore no  adequate  legal  remedy.  The  rule  upon  this  subject  is  thus 
stated  by  tiie  Supreme  Court  of  the  United  States:  ''It  is  not 
enough  that  there  is  a  remedy  at  law;  it  must  be  plain  and  ade- 
quate, or  in  other  words  as  practical  and  eflBcient  to  the  ends  of 
justice  and  its  prompt  administration,  as  the  remedy  in  equity.^' 
Waison  y.  StUherlatid,  5  WalL  74.  In  many  cases  this  rule  has 
been  adopted  and  enforced  by  this  court  Bngluh  y.  Smock^  34 
Ind.  115;  s.  c,  7  Am.  Bep.  S15;  vid$  opinion,  p.  124;  Ebon  v. 
&Dowd,  40  Ind.  300,  vide  opinion,  p.  302;  Clark  y.  Jeffersonvitte^ 
etc.,  R.  Co.,  44  id.  248;  T%atch$r  y.  Humble,  67  id.  444;  Spicer 
y.  Hoop,  51  id.  365,  see  p.  370;  BonnM  y.  Allen,  53  id.  130.  The 
principle  inyolyed  in  the  rule  stated  has  been  carried  much  farther 
than  it  is  necessary  for  us  to  carry  it  in  this  case.  Thus  it  has  been 
held  that  an  injunction  will  lie  to  restrain  the  enforcement  of  a 
judgment  shown  by  the  record  to  haye  been  annulled.  Rickets  t. 
HitchenSy  34  Ind.  348.  So  it  has  been  held  that  a  sale  upon  a 
judgment  satisfied  of  record  will  be  enjoined.  Bowen  y.  Clark,  46 
Ind.  405.  A  tenant  by  entirety  may  enjoin  sale  upon  a  judgment 
against  his  co-tenant  of  the  land  owned  jointly,  although  the  record 
discloses  the  character  of  the  title  and  the  nature  of  the  judgment. 
Huleii  y.  Inloto,  57  Ind.  412;  s.  c,  26  Aul  Bep.  64;  Davis  y.  dark, 
26  Ind.  424. 

The  sale  of  property  not  subject  to  execution,  as  for  instance, 
the  property  of  a  municipal  corporation,  may  be  enjoined.  Presi- 
dent, etc.,Y.  aty  of  Indianapolis,  12  Ind.  620;  Lucas  y.  Board,  etc^ 
44  id.  524,  553.  Of  the  class  of  cases  just  mentioned  it  may  be 
said  that  the  record  much  more  clearly  discloses  the  fact  that  no 
title  can  pass  than  in  such  a  case  as  this,  for  in  the  first  named 
class  of  cases,  a  public  law  notifies  the  world  that  no  title  can  pass 
by  the  sale,  and  there  is  therefore  a  much  stronger  application  of 
the  rule  in  such  cases  than  is  required  in  this.  In  the  case  of 
Firsi  Natumai  Bank  y.  Deitch,  83  Ind.  131,  the  court  quoted, 
with  approyal  from  a  work  on  injunctions,  the  following:  "And 
it  may  be  asserted  as  a  general  proposition,  that  a  sale  of  lands 
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under  ezecntion  which  would  confer  no  title  upon  the  purchaser, 
and  whose  only  effect  would  be  to  cloud  the  title  of  others,  will  ba 
enjoined."  1  High  Inj.  242.  In  view  of  the  cases  we  haye  cited, 
we  cannot  perceive  that  there  can  be  anj  doubt  that  the  controlling 
question  in  this  case  has  been  set  at  rest  in  this  State. 

Looking  to  the  decisions  of  other  courts,  we  shall  find  that.onri 
oases  are  not  without  firm  support.  Key  City,  etc.,  Co.  v.  Munsell, 
19  Iowa,  305,  the  case  was  in  all  material  respects  precisely  like 
that  under  discussion,  and  it  was  hdd  that  injunction  was  the 
appropriate  remedy.  The  opinion  in  that  case  was  written  by 
Judge  Dillon,  and  makes  clear  the  right  there  adjudged  the 
plaintiff.  The  Supreme  Court  of  California,  in  Hickman  v.  (yNedl, 
10  CaL  292,  said:  ''The  right  of  a  party  to  enjoin  a  sale  of  his 
property  for  another's  debt  is  not  denied,  and  is  supported  by  seT* 
eral  decisions  of  this  court"  We  refer,  without  coniment,  to  the 
following  cases  as  sustaining  our  views :  Bank  y.  SchuUz,  2  Ohio, 
471;  Narion  t.  Beawr,  5  id.  178;  Bennett  v.  McFadden,  61  IlL 
834;  Vogler  r.  Mohlgomery,  64  Mo.  577;  Uhl  v.  Jftiy,  6  Neb.  167, 

The  case  of  Oaririghi  v.  Briggs,  41  Ind.  184,  is  not  in  point,  for 
the  facts  are  essentially  different  from  those  before  us.  In  that 
ease  the  main  point  of  the  decision  is  that  the  plaintiff  had  no 
title  to  the  land  which  he  sought  to  preyent  the  auditor  from  sell- 
ing. The  decision  in  TnUblood  v.  HoUingsworih,  48  Ind.  637,  in 
8b  far  as  it  is  in  point  at  all,  is  against  rather  than  for  the  appel- 
lees; for  the  clear  implication  from  it  is,  that  a  sale  in  such  a  case 
as  this  may  be  enjoined;  but  the  point  really  decided  in  that  case^ 
was,  that  the  complaint  was  insuflSoient  because  it  did  not  state 
such  facts  as  gave  color  of  authority  to  make  the  sale,  and  only 
alleged ''empty  threats."  When  the  case  cited  was  again  before 
this  court,  it  was  expressly  held  that  injunction  would  lie.  Hbl- 
Kngeworth  r.  Tnubhod^  69  Ind.  642.  The  decision  in  JUeady.  Mi> 
Hidden^  68  Ind.  340,  is  that  a  widow  cannot  enjoin  the  sale  of 
lands  oi  the  husband  upon  executions  received  by  the  sheriff  dur- 
ing the  life-time  of  the  husband,  and  is  not  in  point.  What  is 
there  decided  is  that  executions  bound  the  husband^s  interest, 
whatsoever  it  was,  and  did  not  affect  the  widow's  rights,  and  that 
the  lien  of  the  judgments  was  paramount  to  the  widow's  claim  to 
the  $600  allowed  by  law.  No  one  of  these  cases  is  in  conflict  with 
those  heretofore  cited;  nor  can  either  of  them  exert  any  influence 
upon  the  decision  of  the  present  case. 


736  1NJ>JANA,A 


Baiflh0rt  t.  Geen. 


The' execution  plaintifts  were  proper,  if  not  neoeseary,  parties  to 
this  action,  for  they  were  the  real  parties  in  interest,  and  it  was 
proper  to  bring  them  into  court  for  the  purpose  of  finally  deter- 
mining the  controversy. 

Judgment  reversed  with  instructions  to  OTermle  the  demurren 
to  the  complaint. 


Bbiohbbt  y.  (}iBBa 

(WlmLTB.) 


nie  openti(mof  aslmnghtor-house  in  a  i>opaloii8  locality  is  prima  fiuA^  a  nul- 
sanoe,  and  maj  be  restrained  at  the  suit  of  neighboxing  lesideiitB  inJoFed 
thereby.* 

AOTION  for  injunction.     The  opinion  states  the  case.     The  in- 
junction was  granted  below. 

W.  A.  Bickle,  for  appellants. 
H.  O.  Fox,  for  appellees. 

Ebanklin,  0.  Appellees  brought  this  suit  to  enjoin  appeDants 
from  continuing  a  nuisance  in  the  use  of  a  certain  slaughter-house, 
in  the  city  of  Richmond,  Indiana. 

An  issue  ^as  formed  upon  the  complaint  by  a  deniaL  There 
was  a  trial  by  the  court,  finding  for  plaintifls,  and  over  a  motion 
for  a  new  trial,  judgment  was  rendered  for  plaintifils.  A  motion  to 
modify  the  judgment  was  also  overruled. 

The  errors  complained  of  and  insisted  upon  are  the  overruling  of 
the  motion  for  a  new  trial  and  the  motion  to  modify  the  judgment. 

The  slaughter-house  complained  of  was  situate  on  the  bank  of 
White  Water  river,  in  the  midst  of  three  other  slaughter-houses, 
two  above  and  one  below,  in  the  south-west  part  of  the  city,  all  of 
which  discharged  the  offal  and  refuse  matter  into  the  bed  of  the 
river,  to  be  carried  off  south  away  from  the  city  by  the  running 
water  in  the  stream. 

*  Bee  Ihrrea  ▼.  Oopk,  anie,  721 ;  Pruner  v.  PendUtaiv  {7fi  Va.  516),  40  Am. 

Rep.  788. 
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The  plaintiff  Oeers  resided  about  one  hundred  yards  from  defend- 
ants' slaughter-house,  and  the  plaintiff  Merings  about  three  hun- 
dred yards  distant  on  the  west  side  of  the  river.  There  were  from 
four  hundred  to  five  hundred  people  residing  within  a  radius  of 
one-eighth  of  a  mile  of  the  slaughter-house;  the  most  of  them  north- 
east thereof,  and  composing  the  south-west  part  of  the  population 
of  the  city;  the  river  running  south  upon  the  west  side  of  the  city. 
South-east  of  the  slaughter-house  the  lands  were  low,  wet  and  unim- 
proved. 

The  complaint  charges  that  the  defendants  kept  their  slaughter- 
house in  an  unclean,  impure  and  filthy  condition,  so  as  to  allow  the 
offal  and  refuse  animal  matter  to  be  and  remain  in  and  about  the 
premises  until  they  J)ecame  putrid  and  decayed,  filling  the  air  with 
noxious  and  offensive  odors;  the  gathering  in  and  keeping  in  pens 
upon  the  premises  all  kinds  of  stock  preparatory  to  slaughter,  and 
permitting  the  pens  to  become  foul  and  filthy,  until  they  emitted 
offensive  odors,  and  the  causing  of  unusual,  loud  and  hideous 
noises  by  the  stock  while  in  the  pens,  and  their  groans  and  outcries 
while  being  killed  both  by  day  and  in  the  night  time,  so  as  to 
essentially  interfere  with  the  plaintiffs,  and  the  citizens  residing  in 
the  immediate  vicinity  thereof,  comfortably  living  upon  and  enjoy- 
ing their  property. 

The  evidence  is  conflicting  as  to  the  manner  in  which  the  defend- 
ants' slaughter-house  had  been  kept  for  two  or  three  years  preced- 
ing the  trial.  There  was  evidence  on  the  part  of  the  plaintiffs 
clearly  tending  to  prove  the  truth  of  the  charges  in  the  complaint, 
and  to  sustain  the  finding  of  the  court.  In  such  cases  this  court 
will  not  weigh  the  evidence  and  reverse  the  judgment  on  account 
of  the  overruling  of  a  motion  for  a  new  trial,  based  upon  the  weight 
of  the  evidence. 

The  court  rendered  judgment  ''  that  the  defendants  and  each  of 
them,  agents  and  employees  and  servants,  be  and  they  are  hereby 
perpetually  enjoined  from  carrying  on,  maintaining  and  operating 
a  slaughter-house,  or  permitting  the  same  to  be  done  by  others,  for 
the  purpose  of  killing,  slaughtering  and  butchering  hogs,  cattle, 
sheep  and  other  animals  upon  the  lands  owned  by  defendants,  or 
either  of  them,  as  described  in  the  complaint  and  situate  within 
the  corporate  limits  of  the  city  of  Richmond,  Wayne  county,  In- 
diana, and  bounded  as  follows,  to- wit : "  After  giving  a  description 
of  the  land,  then  the  judgment  proceeds  to  enjoin  the  defendants. 
Vol.  XLIX  — 98 
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from  carrying  on  and  conducting  the  slaughter-hooae  in  the  man- 
ner in  which  it  had  been  conducted  and  carried  on  as  charged  in 
the  complaint. 

A  motion  to  modify  the  judgment  by  striking  out  that  part  in- 
cluded in  the  above  quotation  was  orerruled  by  the  court  The 
oonducting  of  the  business  of  a  slaughter-house  in  a  densely  popu- 
lated part  of  a  city  may  not  be  considered  per  se  a  nuisance ;  still 
it  will  be  considered  prima  facie  a  nuisance.  Wood  Nuis.  571. 
*'  Slaughter-houses^  being  generally  of  a  noxious  character,  should 
not  be  established  in  public  places,  but  rather  in  the  outskirts  of 
towns,  away  from  habitations  and  public  roads,  and  their  establish- 
ment elsewhere  is  always  perilous  to  the  owner,  for  if  they  cannot 
be  so  conducted  as  not  to  become  of  a  noisome  character,  either  to 
individuals  or  the  public,  they  will  be  stopped  by  a  court  of  equity, 
or  by  action  or  indictment  in  a  court  of  law.  Even  when  they  are 
originally  built  in  a  place  remote  from  the  habitations  of  men,  or 
from  public  places,  if  they  become  actual  nuisances  by  reason  of 
roads  being  afterward  laid  out  in  their  vicinity,  or  by  dwellings 
subsequently  erected  within  the  sphere  of  their  effects,  the  fact  of 
their  existence  prior  to  the  laying  out  of  the  roads,  or  the  erection 
of  the  dwellings,  is  no  defense."  Wood  Nuis.,  §  572  ;  Brady  v. 
Weeks,  3  Barb.  157.  And  the  same  doctrine  has  been  held  by  the 
English  courts.  See  authorities  referred  to  in  note  to  above  sec- 
tion of  Wood  Law  of  Nuisances ;  Sims  v.  OUy  of  Frankfort,  79 
bd.  446  ;  Staie  v.  Louisvitte,  eic.,  R.  Co.,  86  id.  114. 

Ordinary  manufactories,  mills  and  workshops  within  a  populous 
<nty  are  not  necessarily  jpar  ee  or  prima  facie  nuisances.  Though 
^' A  lawful  business  may  be  so  conducted  as  to  become  a  nuisance, 
hut,  in  order  to  warrant  interference  by  injunction,  the  injury 
must  be  a  material  and  essential  one.  Damages  may  be  paid  by 
the  author  of  the  nuisance  and  the  business  not  be  stopped,  but  if 
injunction  issues  then  tlie  right  to  conduct  the  business  is  at  an 
end.  The  necessity  which  will  authorize  the  granting  of  the  writ 
of  injunction,  to  restrain  the  carrying  on  of  a  business  lawful 
within  itself,  must  be  a  strong  and  imperious  one.  If  it  were  other- 
wise, all  mills  and  manufactories  might  be  stopped  at  the  demand 
of  those  to  whom  they  caused  annoyance,  even  though  the  injury 
complained  of  might  be  slight  and  trivial.  *  *  *  Courts  inter- 
fere by  injunction  against  establishments  such  as  mills  and  manu- 
factories, with  great  caution,  and  only  in  cases  where  the  facts  are 
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weighty  and  important,  and  the  injury  complained  of  is  of  a  seri- 
OQB  and  permanent  character.''  Otom  v.  PhiUipa,  73  Ind.  284. 
See  anthorities  therein  cited. 

Bat  slanghter-honses  are  of  a  somewhat  difFerent  nature.  They 
necessarily,  to  some  extent,  cause  the  atmosphere  in  their  vicinity 
to  become  impure,  noxious,  poisonous  and  unhealthy.  Hence,  when 
located  in  a  populous  part  of  a  city,  they  are  held  to  be  prima  facie 
nuisances.  Pruner  r.  Pendleian,  75  Va.  516;  s.  o.,  40  Am.  Bep. 
738.  In  this  case,  according  to  the  decision  of  the  court  below, 
the  evidence  failed  to  overcome  this  prima  facie  case,  and  we  think 
the  evidence  &irly  tended  to  support  the  finding  and  judgment 
of  the  court.  There  was  no  error  in  overruling  the  motion  to 
modify  the  judgment.    It  ought  to  be  aflSrmed. 

Pbb  Ouriah.  It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  of  the  court  below  be  and  it  is  in  all  thing! 
affirmed,  with  costs. 


NOBWOOD  v.HABKisa. 

am  Ind.  ISA.) 

JBaeeutor  end  adrnMetrator —  UabQityfor  louofmoneff  hfffaffiwrt  cfdtpoBUcr, 

An  administimtor  is  not  liable  for  the  loss  of  estate  f onds  deposited  by  bim  in 
a  bank  generally  reputed  and  supposed  by  bim  to  be  eolyent,  by  the  sabse- 
qnent  f  aUure  of  the  bank. 

APPEAL  from  decree  of  final  settlement.    The  opinion  states 
the  case. 

R.  Hill  and  J.  W.  Nichols  for  appellant 

Z.  RUter,  B.  F.  Ritter  d  B.  W.  RiticTj  for  appellees. 

BiOKiTBLL,  0.  G.  This  is  an  appeal  by  an  administrator  from  a 
judgment  of  said  court  requiring  him  to  make  a  final  settlement 
report  in  ten  days,  and  to  pay  into  court  for  distribution  the 
moneys  with  which  he  was  chargeable. 

A  citation  had  been  issued  on  petition  of  the  appellees,  requiring 
the  administrator  to  make  a  final  settlement  or  show  cause  why  he 
should  not. 
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In  his  answer  to  that  citai^on  he  stated  his  appointment  as 
administrator  on  the  3d  day  of  Aagnst,  1882;  that  his  decedent 
when  he  died  had  $4,188.80  on  deposit  in  the  Indiana  Banking 
Company,  where  he  had  kept  his  money  since  1865;  that  said  ad- 
ministrator was  informed  by  Ingram  Fletcher,  a  banker  of  Indian- 
apolis, that  said  Indiana  Banking  Company  was  safe  and  solvent, 
and  he  also  learned  that  many  leading  business  men  of  Indianapo- 
lis were  making  deposits  in  said  banking  company;  that  in  view  of 
these  facts  and  believing  said  company  to  be  solvent  and  safe,  lie 
had  said  sum  of  $4,188.80  transferred  to  his  credit  as  such  admin- 
istrator, and  afterward  kept  it  and  moneys  of  his  decedent's  estate 
on  deposit  with  said  company;  that  he  never  knew  and  never  heard 
that  said  company  was  insolvent  or  embarrassed,  until  it  failed  on 
the  10th  of  August,  1883;  that  he  is  a  farmer  living  abont  six 
miles  from  Indianapolis,  and  had  no  safe  way  of  keeping  the  money 
at  home,  and  so  far  as  he  could  learn  said  company  was  as  safe  bb 
any  other  bank  in  Indianapolis;  that  he  had  on  deposit  with  said 
company  when  it  failed  $4,103.31,  of  which  he  had  not  been  able 
to  collect  a  dollar;  that  he  has  a  judgment  against  said  company 
for  the  full  amount  of  said  deposit  and  has  made  proof  in  order  to 
obtain  a  dividend  from  the  receiver  of  said  company  but  has  not 
yet  received  any  thing;  that  at  the  time  of  said  failure  he  was  prose- 
cuting a  suit  in  the  Superior  Court  of  Marion  county,  on  a  note 
e;cecuted  by  William  Smock  and  Isaac  Smock  to  said  decedent, 
which  was  contested,  and  was  also  attempting  to  collect  a  note 
made  by  W.  S.  Thomas  and  John  Thomas  and  payable  to  him  as 
administrator,  and  was  trying  to  be  ready  for  final  settlement  at 
the  September  term  of  said  court,  1883;  that  no  final  settlement 
could  be  made  before  said  September  term,  1883,  because  at  the 
May  term,  1883,  of  said  court,  a  year  had  not  elapsed  since   the 
date  of  his  appointment  as  administrator;  that  on  the  17th  of  Sep- 
tember, 1883,  he  filed  in  this  court  a  partial  report  as  such  admin- 
istrator, showing  a  balance  in  his  hands  of  $4,103.31,  and  that  all 
of  said  "balance  was  on  deposit  in  said  Indiana  Banking  Company 
when  it  failed;  that  said  claim  against  William  Smock  and  Isaac 
Smock  was  compromised  about  January  1, 1884,  and  that  all  the 
debts  of  said  estate  have  been  paid,  and  that  said  claim  against 
William  S  Thomas  and  John  Thomas  could  be  adjusted,  and  final 
settlement  now  made,  but  for  the  fact  that  no  part  of  said  deposit 
in  the  Indiana  Banking  Company  can  now  be  collected,  wheref  oib^ 
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he  cannot  make  a  final  report;  that  he  is  not  personally  liable  to 
make  good  to  said  estate  said  loss  by  the  failure  of  said  company, 
bnt  is  bound  to  account  for  so  much  only  of  said  money  as  can  be 
collected  from  said  banking  company  and  its  individual  members. 
The  answer  concludes  with  a  prayer  that  the  final  settlement  of 
said  estate  be  postponed,  and  that  he  be  held  accountable  for  so 
much  only  of  said  deposit  as  he  may  be  able  to  collect. 
To  this  answer  the  petitioners  replied  in  two  paragraphs: 

1.  A  general  denial. 

2.  That  they  are  heirs  at  law  of  the  decedent  and  entitled  to  dis- 
tribution; that  there  were  no  debts  against  said  estate  and  no 
chums  in  favor  thereof;  that  long  before  the  failure  of  said  bank- 
ing company,  to-wit,  on  May  11,  1883,  the  Marion  Circuit  Oourt 
had  settled  the  question  as  to  the  interests  of  the  several 
heirs  in  the  balance  to  be  distributed,  of  which  said  administrator 
had  notice;  that  said  administrator  kept  the  funds  of  the  estate  in 
the  Indiana  Banking  Company,  upon  an  agreement  to  receive  inter- 
est therefor,  although  he  kept  his  own  private  account  with  another 
bank;  that  before  the  failure  of  the  Indiana  Banking  Company, 
more  than  a  year  had  elapsed  after  the  appointment  of  said  admin- 
istrator, who  ought  to  have  paid  over  and  distributed  all  of  said 
money  before  said  failure,  and  by  his  negligence  in  failing  so  to  do 
said  money  was  lost;  that  said  money  was  deposited  by  said  admin* 
istrator  of  his  own  motion,  without  order  of  court  or  consent  of 
parties,  although  at  the  time  of  said  deposit,  said  company  was  and 
long  had  been  insolvent  and  without  capital,  and  that  the  facts  as 
to  its  condition  might  and  ought  to  have  been  known  to  said  ad- 
ministrator, if  he  had  made  any  effort  to  obtain  them;  that  said  loss 
was  caused  by  said  unlawful  acts  and  omissions  of  said  administra* 
tor.  The  reply  concluded  with  a  prayer  that  the  administrator  be 
ordered  to  pay  over  said  money  to  the  clerk  of  thecourt,  and  to  file 
his  report  in  final  settlement. 

A  demurrer  to  the  second  paragraph  of  this  reply,  for  want  of 
facts  sufficient,  was  overruled.  A  motion  for  a  change  of  venue 
was  made  by  the  administrator  and  was  overruled.  The  cause  was 
submitted  to  the  court  for  trial,  and  at  the  request  of  the  admiur 
istrator  the  court  made  a  special  finding  of  the  facts  and  stated  con- 
clusions of  law  thereon.  The  following  was  the  substance  of  the 
special  finding:  [Omitted.  J  Upon  these  facts  the  conclusions  of 
law  were  as  follows:    That  said  administrator  is  not  entitled  to  any 
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credit  for  losses  sustained  by  such  deposit  in  the  Indiana  Banking 
Oompany,  and  that  he  has  shown  no  reason  why  he  shonld  not  im- 
mediately settle  said  estate  that  said  Superior  Court  of  Marion 
county  has  no  jurisdiction  to  enforce  any  claim  against  said  estate 
in  said  suit  upon  said  oflScial  bond;  that  said  estate  and  funds,  and 
the  administration  thereof,  are  under  the  control  of  this  court,  and 
can  be  reached  only  by  a  claim  duly  filed  in  this  court,  and  that 
the  order  of  the  judge  of  said  Superior  Court,  and  the  proceedings 
had  in  consequence  thereof,  present  no  excuse  why  said  adminis- 
trator should  not  settle  the  same  immediately. 

To  these  conclusions  of  law  the  administrator  excepted. 

A  motion  for  a  new  trial  made  by  the  administrator  was  over- 
ruled, and  a  judgment  was  rendered  requiring  the  administrator  to 
pay  the  costs,  and  to  file  in  said  court,  within  ten  days,  his  final 
settlement  report,  and  to  pay  into  court,  for  distribution,  the  mon- 
eys with  which  he  stands  charged.  The  administrator  assigns  errors 
on  his  appeal  as  follows:  [Omitted.]  The  principal  question  in 
the  case  arises  on  the  third  specification  of  error,  which  is  that  the 
conclusions  of  law  upon  the  facts  found  were  erroneous,  and  upon 
the  first  three  reasons  for  a  new  trial,  which  are  substantially  that 
the  findings  were  not  sustained  by  the  evidence. 

The  first  conclusion  of  law  presents  the  question,  when  is  a  trustee 
liable  for  losses  sustained  by  the  failure  of  a  bank  having  on  deposit 
his  trust  money  ?  On  this  subject  the  general  rules  which  govern 
trustees  are  applicable  to  administrators.  2  Williams  Ex'rs,  1717, 
1781. 

'^  With  respect  to  losses  sustained  by  the  failure  of  bankers,  or 
other  persons  into  whose  hands  the  money  of  the  testator  has  been 
deposited  by  the  executor,  the  rule,  at  least  in  equity,  seems  to  be 
that  when  the  deposit  was  made  from  necessity,  or  conformably  to 
the  common  usage  of  mankind,  the  executor  will  not  be  responsible 
for  the  loss."    2  WiUiams  Ex'rs,  1645. 

In  Churchill  v.  ffobson,  1  P.  Wms.  241,  the  Lord  Chancellor 
Hargoitbt  said:  ''Neither  do  I  think  the  executor  Churchill 
ought  to  be  chargeable  for  the  XMH)  by  him  paid  to  Ooodwyn,  he 
having  been  the  cashier  with  whom  the  testator  in  his  life-time 
chose  to  intrust  his  money,  and  therefore  the  executor  ought  not 
to  suffer  for  having  trusted  him  whom  the  testator  himself  in  his 
life  trusted." 

In  Knight  v.  Plimouth,  3  Atk.  480,  where  a  receiver  in  the 
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country  had  collected  rents,  and  instead  of  sending  the  money  to 
London  in  specie,  had  remitted  it  in  bills  of  exchange  upon  London, 
procured  from  one  Winsmore  which  were  afterward  dishonored. 
Lord  Chancellor  Hardwicee  said :  *^  It  would  be  yery  hard  to 
oblige  the  receiver  to  make  good  a  loss  which  was  not  owing  to  any 
default  of  his,  but  as  the  sum  was  large,  it  was  a  necessary  precau- 
tion to  remit  it  by  bills,  rather  than  in  specie,  and  at  the  time  the 
money  was  paid  to  Winsmore,  he  had  no  reason  to  doubt  its  being 
lodged  in  a  safe  hand/' 

Li  the  case  of  Belchier  y.  Parsons,  Ambler,  219,  Lord  Hardwickb 
said :  ''  If  trustee  appoints  rents  to  be  paid  to  a  banker  *  ♦  ♦ 
and  the  banker  afterward  breaks,  the  trustee  is  not  answerable/' 

In  Bowih  y.  ffaiaell,  3  Yesey,  565,  the  funds  of  a  testator  were 
in  his  banker's  hands  when  he  died;  they  were  left  there  by  his  ex- 
ecutor, and  were  subsequently  lost  by  the  failure  of  the  banker. 
The  chancellor.  Lord  Loughbobouoh,  held  that  the  executor 
ought  not  to  be  charged,  and  he  said  :  '*  If  he  had  taken  them  " 
(the  securities)  *'  to  his  chambers,  he  would  have  been  liable  to  any 
casualty  that  might  haye  happened." 

In  Adams  v.  Claxiony  6  Yesey,  226,  negotiations  were  pending 
for  the  appointment  of  another  trustee,  and  certain  moneys  were 
temporarily  deposited  with  one  Nightingale,  a  banker,  who  stopped 
payment.  The  deed  of  trust  contained  no  direction  for  depositing 
the  money  with  a  banker,  yet  the  master  of  the  rolls  said  :  '^  The 
defendant  Claxton  is  not  to  be  charged  with  the  money  deposited 
in  Nightingale's  bank.'' 

In  Williams  Ex'rs,  2049-50,  it  is  said  that  eyen  if  an  execu- 
tor has  admitted  assets  before  suit,  if  a  strong  case  be  made  out, 
he  may  be  relieyed  from  the  admission,  as  if  the  money  were  in  a 
banker's  hands  who  failed. 

In  2  Story  Eq.  Jur.,  g  1269,  it  is  said  of  a  trustee :  ''  So, 
if  he  should  deposit  the  money  with  the  banker  in  good  credit,  to 
remit  it  to  the  proper  place  by  a  bill,  drawn  by  a  person  in  due 
credit,  and  the  banker  or  drawer  of  the  bill  should  become  bank- 
rupt, ho  would  not  be  responsible.  The  rule  in  all  cases  of  this 
sort  is,  that  when  a  trustee  acts  by  other  hands,  either  from  neces- 
sity, or  conformably  to  the  common  usage  of  mankind,  he  is  not 
to  be  made  answerable  for  losses." 

In  Smnf&n  y.  Swinfen,  29  Beay.  211,  an  executrix  had  the  money 
of  her  testator's  estate  in  a  priyate  bank  which  became  bankrupt 
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and  the  money  was  loet.  The  master  of  the  rolls  allowed  the  ex- 
ecutrix a  credit  for  the  amount  lost. 

In  Johnson  y.  Newton,  11  Hare,  160,  a  testator  had  £3,000  in 
the  hands  of  his  bankers,  and  his  executors  continued  the  deposit ; 
about  nine  months  afterward  the  bankers  became  bankrupt,  and 
the  estate  lost  thereby  £1,000.  A  master  had  reported  that  ^*  there 
were  not  any  purposes  of  their  trust  which  rendered  it  necessary 
for  the  executors  to  retain  the  balance,  or  any  part  of  it,  with  the 
bankers."  Yet  the  court  held  that  the  executors  were  not  answer- 
able for  the  loss,  and  said:  '4  think  if  the  court  should  hold  parties  in 
that  situation  to  be  liable  for  losses  occurring  under  circumstances 
like  the  present,  it  would  become  impossible  to  find  proper  persons 
to  accept  the  duty.*' 

In  Hill  on  Trustees,  573,  it  is  said  :  '^  So  where  the  trust  funds 
are  properly  deposited  with  a  banker  or  agent,  who  fails,  the  trustee 
will  be  allowed  the  sum  so  lost.'* 

In  Cornwell  v.  Deck,  8  Hun,  123,  an  administratrix  haying  kept 
the  money  of  the  estate  in  her  house,  instead  of  depositing  it  in  a 
bank,  the  nearest  bank  bemg  twelve  miles  distant,  the  money  was 
stolen,  she  was  held  liable,  and  the  Supreme  Court  of  New  York 
said  :  ''It  is  repeatedly  held  that  if  a  trustee  in  the  exercise  of  his 
best  judgment  deposits  money  in  a  bank  of  good  repute,  he  is  not 
liable  in  the  event  of  the  failure  of  the  bank.     *    *    *    Her  hus- 

• 

band  had  kept  a  bank  account,  of  which  she  was  aware.  Although 
the  bank  was  some  twelve  miles  off,  he  had  deemed  it  proper  to  de- 
posit in  it  there,  and  she  could  and  should  have  done  the  same." 

In  Wharton  on  Negligence,  §  519,  we  find  the  following: 
'*A  *  *  *  trustee  *  *  ♦  or  executor  has  currency  in 
hand  belonging  to  his  trust.  Is  he  to  keep  this  in  his  own  house  ? 
This  would  be  negligent,  and  would  make  him  liable  in  case  of  loss, 
except  under  extreme  circumstances  of  via  major.  His  duty  is  to 
deposit  such  funds  in  bank;  and  this  duty  is  satisfied,  apart  from 
statutory  limitations,  if  the  bank  at  the  time  of  deposit  is  in  good 
reputation,  and  if  there  is  nothing  in  way  of  public  rumor  subse- 
quently occurring  which  would  lead  a  good  business  man  to  with- 
draw his  fund." 

''  Trust  moneys  may  be  deposited  for  a  reasonable  time  in  a  bank 
having  good  credit,  if  the  deposit  is  made  to  the  credit  of  the  trust 
estate,  and  not  in  the  trustee's  individual  name  and  account;  and 
the  trustee  does  not  become  liable  for  a  loss  occasioned  by  a  failure 
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of  the  bank  under  these  circumstances."  2  Pomeroy  Eq.  Jur.^ 
§  1067.     And  see  McCabe  t.  FawUVy  84  N.  Y.  314. 

The  result  of  the  foregoing  authorities  is  that  a  trustee  is  not 
liable  merely  because  instead  of  undertaking  to  keep  the  trust 
money  safely  in  his  own  house  he  deposits  it  in  a  private  bank 
which  fails,  nor  because  the  bank  is  weak,  unless  that  fact  was 
known  to  the  trustee,  or  might  have  been  known  by  the  exercise 
of  ordinary  prudence  and  diligence.  The  question  in  all  such 
cases  is,  was  the  trustee  reasonably  prudent  and  diligent  in  making 
or  continuing  the  deposit?  If  so  he  will  not  be  liable  although  the 
bank  was  and  had  been  insolvent.  Such  insolvency  will  not  affect 
him  unless  he  knew  it,  or  unless  it  was  generally  known,  or  unless 
there  were  general  rumors,  injuriously  affecting  the  credit  of  the 
bank,  which  were  known  to  the  trustee  or  might  have  been  so 
known  by  reasonable  diligence.  There  is  a  class  of  cases  in  which 
trustees  have  been  held  liable  for  losses  on  investments  made  con- 
trary to  the  directions  of  the  instrument  creating  the  trust,  or 
without  any  authority  to  invest,  or  upon  personal  security  merely. 
Jtehden  v.  Wesley,  29  Beav.  213;  Barfiey  v.  Saunders,  16  How. 
535;  Darkey.  Martyn,  1  Beav.  525;  Perry  Trusts,  §  465. 

But  even  in  relation  to  such  investments,  the  author  last  cited, 
in  the  section  just  referred  to  says:  ''  In  States  where  there  are  no 
fixed  funds  or  securities  in  which  trustees  shall  invest,  the  fact  that 
a  testator  has  invested  his  property  in  particular  stocks,  shares  of 
corporations,  mortgages  or  other  securities,  thus  indicating  his 
confidence  in  such  investments,  will  go  far  to  justify  the  trustees 
in  continuing  them.'' 

There  is  a  clear  distinction  between  an  investment  and  a  deposit. 
In  the  former  the  trustee  loses  the  control  of  the  money;  in  the 
latter  he  retains  it  His  business  is  to  keep  the  money  safely  and 
banks  are  commonly  used  as  safe  places  of  deposit  by  prudent  mem 
There  is  nothing  in  the  decisions  upon  investments  which  impairs 
the  force  of  the  cases  above  cited  as  to  deposits,  or  changes  the  rule 
to  be  deduced  therefrom  as  hereinbefore  set  forth. 

[Omitting  considerations  of  fact.] 

We  think  that  the  finding  that  ^'  for  five  years  this  bank  had  the 
reputation  of  being  an  unsafe  and  weak  bank  in  Indianapolis  and 
the  surrounding  neighborhood,  which  reputation  said  Norwood 
could  have  learned  by  ordinary  or  reasonable  diligence,"  is  contrary 
to  the  evidence,  and  that  therefore  the  court  erred  in  overruling 
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the  motion  for  a  new  trial.  This  result  renders  it  unneoessary  to 
consider  any  of  the  other  reasons  alleged  for  a  new  trial,  or  aaj 
other  of  the  errors  assigned. 

Peb  Oubiah.  It  is  therefore  ordered,  on  the  foregoing  opinion, 
that  the  judgment  of  the  conrt  below  be  and  the  same  is  hereby  in 
all  things  reversed,  at  the  costs  of  the  appellees,  and  this  canse  i» 
remanded  for  a  new  triaL 

Bmwrsedandrenumded^ 


Blkhabt  Oouktt  Lodob  y,  Cbabt. 

(HiBd.mj 

OarUraet — against  jnMte  poUoif, 

The  owners  of  land  In  a  citj  agreed  with  the  owners  of  an  adjacent  boilding^ 
that  if  the  hitter  woald  offer  that  hoilding  to  the  goyemment  for  a  nominal 
rent  for  a  poot-offloe  for  ten  years,  and  use  all  "  proper  persuasion  "  to  aeenre 
its  acceptance,  thej  would  paj  them  a  certain  sun  annnallj  for  that  period. 
in  case  of  the  goyemment*s  acceptance.  The  hnilding  was  accepted  hj  the 
goTemmentp  one  of  the  owners,  a  personal  friend  of  the  postmaster-general^ 
truthfully  representing  to  him  that  the  situation  was  suitahle,  and  notes  were 
given  hy  the  defendants  for  the  annual  installments  as  agreed.  HM^  that 
the  agreement  was  against  public  policy  and  the  notes  were  yoid. 

ACTION  on  notes.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

A.  D.  Wilson,  Davis,  J.  H,  Baker  and  /.  A.  A  MitehM,  for  ap- 
pellants. 

W.  8.  Stonsy  for  appellee, 

Elliott,  G.  J.  The  material  facts  of  this  case  are  these:  In 
October,  1878,  the  post-office  in  Ooshen  was  kept  in  a  room  not 
affording  suitable  accommodations  for  the  public,  and  there  was  a 
necessity  for  its  removal.  The  postmaster  was  required  by  the 
goyernment  to  furnish  a  room  for  the  office  and  the  rent  was  pay- 
able out  of  his  salary.     The  value  of  adjacent  property  was  en- 
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hanced  by  the  location  of  the  post-office  and  its  rental  value  in- 
creased.  The  citizens  of  Ooshen  requested  that  the  location  of  the 
office  should  be  changed,  and  thereupon  a  competition  arose  between 
property  owners  of  two  localities,  and  property  owners  on  Main 
street  made  a  proposition  to  the  department  that  they  would  furnish 
a  suitable  building  for  the  office,  and  this  proposition  was  made 
known  to  the  appeUants  who  were  property  owners  on  Market 
street,  and  were  desirous  of  having  the  post-office  located  on  that 
street.  The  appellants  were  the  owners  of  a  brick  building  on 
Market  street,  in  course  of  erection,  which  was  suitably  located  for 
the  post-office;  the  appeUee  was  the  owner  of  real  estate  in  the 
vicinity  of  appellants'  building  and  was  desirous  of  having  the 
post-office  located  near  his  property.  The  appellants  proposed  to 
the  appellee  and  other  property  owners,  that  they  would  fit  up  a 
room  in  their  building  with  all  suitable  conveniences  and  equip- 
ments for  a  post-office,  and  tender  it  to  the  government,  rent  free 
or  for  a  nominal  rent  for  ten  years,  on  condition  that  the  post- 
office  should  be  maintained  in  the  room  for  that  period.  A  verbal 
preliminary  agreement  was  made,  wherein  the  property  owners 
agreed  that  they  would  each  pay  to  the  appellants  a  certain  sum 
yearly  for  ten  years,  provided  the  appellants  would  propose  to  the 
government  to  yield  their  room  for  a  post-office  at  a  nominal  rent 
for  ten  years,  and  that  '^  they  would  use  all  proper  persuasion  to 
.secure  the  location  of  the  post-office  in  their  roouL''  The  notes  in 
suit  were  executed  pursuant  to  this  agreement,  and  for  the  consider- 
ation therein  specified.  One  of  the  appellants  was  a  personal  friend 
of  the  postmaster-general,  and  represented  to  that  officer  that  the 
location  was  a  suitable  one,  and  urged  upon  him  the  propriety  of 
placing  the  office  in  appellants'  building.  The  representation  that 
the  location  was  a  suitable  one  was  true.  The  proposition  made 
by  the  appellants  was  accepted  by  the  government,  and  the  nominal 
rent  of  $12  per  annum  was  agreed  upon,  and  the  room  leased  for  a 
period  of  ten  years  for  a  post-office. 

The  material  deduction  of  fact  from  these  subsidiary  facts  is 
that  the  parties  formed  a  combination  for  the  purpose  of  securing 
the  location  of  a  public  office,  and  as  part  of  the  plan  the  appellants 
undertook  that  certain  individuals  of  their  number  should  use  their 
influence  with  the  government  officers  to  effect  the  purpose  of  the 
combination,  and  that  the  agreement  to  pay  for  such  services  was 
contingent  upon  the  success  of  the  scheme. 
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It  has  long  been  established  that  a  contract  against  public  policy 
yriU  not  be  enforced.  This  principle  is  firmly  fixed  and  has  often 
been  applied  to  contracts.  There  can  therefore  be  no  doubt  as  to 
the  existence  of  the  rale;  the  only  question  is  as  to  its  applicability 
to  the  facts  of  this  case. 

Where  the  general  public  has  an  interest  in  the  location  of  an 
ofiice^  a  railroad  station,  or  the  like,  a  contract  to  secure  its  location 
at  a  particular  place  is  held  to  be  against  public  policy  and  not  en- 
forceable. There  are  very  many  cases  holding  that  an  agreement 
to  locate  a  railroad  station  at  a  designated  place  is  not  enforceable 
because  against  public  policy.  SI.  LouiSy  a/c,  R.  Co.  v.  Mathsrs, 
104  lU.  257;  Williamson  y.  Chicago,  etc.,  R.  Co.,  53  Iowa,  126;  s. 
c,  36  Am.  Rep.  206;  vid$  authorities  n.  214.  The  principle  upon 
which  these  cases  proceed  is  that  the  public  good,  and  not  private 
interest,  should  control  in  the  location  of  railroad  depots,  and  this 
principle  certainly  applies  with  full  force  to  an  ofiice  of  a  purely 
public  character,  such  as  a  post-office.  We  find  in  these  railroad 
oases,  and  there  are  very  many  of  them,  a  principle  which  supplies 
a  rule  governing  such  a  case  as  the  present.  It  is  true  that  there 
is  some  difference  in  the  views  of  the  courts  upon  the  question 
whether  an  agreement  for  the  location  of  a  depot  is  valid  when  it 
does  not  restrict  the  location  to  the  place  named,  and  no  other,, 
but  upon  the  general  principle  there  is  entire  harmony.  In  the 
present  case  the  difference  in  the  opinions  of  the  courts  is  an  unim- 
portant consideration,  for  here  the  location  is  restricted  to  one 
place  and  no  other,  for  a  period  of  ten  years,  and  the  case  there- 
fore falls  within  the  holding  of  the  cases  most  favorable  to  the 
appellants.  We  say  that  the  location  is  restricted  to  one  place  for 
the  reason  that  it  is  matter  of  judicial  knowledge  that  but  one 
post-office  can  be  located  in  the  city  of  Goshen.  While  the  cases 
of  which  we  have  spoken  establish  a  principle  which  rules  this  case, 
there  are  others,  which  in  their  general  features  more  nearly 
resemble  the  one  at .  bar.  Closely  analogous  in  principle  are  those 
cases  which  hold  that  contracts  which  may  tend  to  the  injury  of 
the  public  service  are  void.  Card  v.  Hope,  2  B.  ft  C.  661;  WMm 
V.  Foster y  8  M.  ft  W.  149;  Blaehford  v.  Preston^  8  T.  R.  89;  Tool 
Co.  V.  NorriSy  2  WalL  45;  Ashbumer  v.  Parrish,  81  Penn.  St.  62. 

There  are  many  phases  of  injury  to  the  public  service,  and  we 
do  not  deem  it  necessary  to  examine  the  cases  upon  the  subject,  for 
we  think  it  quite  clear  that  a  contract  which  is  made  for  the  par- 
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pose  of  securing  the  location  of  an  important  office  connected  with 
the  public  service  for  individual  benefit,  rather  than  for  the  |iublic 
good,  tends  to  the  injury  of  the  public  service.  The  case  made  by 
the  evidence  falls  fully  within  the  principle  that  contracts  which 
tend  to  improperly  influence  those  engaged  in  the  public  service,  or 
which  tend  to  subordinate  the  public  welfare  to  individual  gain, 
are  not  enforceable  in  any  court  of  justice.  PoUock  Cent.  279; 
Anson  Gont.  175;  1  Whart.  Cont.,  §§  402  to  414  inclusive.  A 
wholesome  rule  of  law  is  that  parties  should  not  be  permitted  to 
make  contracte  which  are  likely  to  set  private  interests  in  opposi- 
tion to  public  duty  or  to  the  public  welfare.  This  rule  is  recog- 
nized in  our  own  case  of  Maguire  v.  Smocky  42  Ind.  1;  s.  o.,  13 
Am.  Bep.  353,  where  it  was  held  that  an  agreement  to  pay  a  con- 
sideration to  a.property  owner  for  signing  a  petition  to  secure  the 
improvement  of  a  street  was  void,  although  there  was  no  -fraud, 
and  although  the  person  to  whom  the  promise  was  made  was  really 
in  favor  of  the  improvement. 

It  is  not  necessary  that  actual  fraud  should  be  shown,  for  a  con- 
tract which  tends  to  the  injury  of  the  public  service  is  void, 
although  the  parties  entered  into  it  honestly  and  proceeded  under 
it  in  good  faith.  The  courts  do  not  inquire  into  the  motives  of 
the  parties  in  the  particular  case  to  ascertain  whether  they  were 
corrupt  or  not,  but  stop  when  it  is  ascertained  that  the  contract  is 
one  which  is  opposed  to  public  policy.  Nor  is  it  necessary  to  show 
that  any  evil  was  in  fact  done  by  or  through  the  contract.  The 
purpose  of  the  rule  is  to  prevent  persons  from  assuming  a  position 
where  selfish  motives  may  impel  them  to  sacrifice  the  public  good 
to  private  benefit.  An  English  author  says:  ''  But  an  agreement 
which  has  an  apparent  tendency  that  way,  though  an  intention  to 
use  unlawful  means  be  not  admitted,  or  even  be  nominally  dis- 
claimed, will  equally  be  held  void."  Pollock  Prin.  Cont.  286.  In 
the  case  of  Tool  Co.  v.  NorriSy  supra,  the  court  said:  "All  agree- 
ments for  pecuniary  considerations  to  control  the  business  opera- 
tions of  the  government,  or  the  regular  administration  of  justice, 
or  the  appointments  to  public  offices,  or  the  ordinary  course  of  leg- 
islation, are  void  as  against  public  policy  without  reference  to  the 
question  whether  improper  means  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general  tendency  of  such  agree- 
ments; and  it  closes  the  door  to  temptation  by  refusing  them  recog- 
nition in  any  of  the  courts  of  the  country." 
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The  case  in  hand  is  plainly  distingaishable  from  those  in  which 
a  promise  is  made  to  the  pnblic  through  its  representatiyes.  Here 
the  motive  of  the  contracting  parties  was  to  secure  the  location  of 
a  public  oflBce  to  advance  their  private  interests,  and  not  to  benefit 
the  public  and  here  too  there  was  competition  between  two  locali- 
ties. The  case  therefore  is  one  in  which  there  should  have  been 
no  influcDce  brought  to  bear  upon  the  decision  of  the  contest  except 
that  of  the  public  good. 

The  cases  of  Peirce  v«  Ruley^  6  Ind.  69;  Gommiasioners  v.  P^rry^ 
5  Ohio,  56 ;  State  Treasurer  v.  Cross,  9  Vt  289  ;  31  Am.  Dec  626, 
hold  that  a  contract  with  the  officers  of  the  State  for  the  benefit 
of  the  State  is  valid,  but  they  clearly  distinguish  between  the 
cases  where  a  promise  is  made  to  an  individual  for  his  private 
benefit  and  those  in  which  the  promise  is  made  to  a.  public  officer 
for  the  benefit  of  the  public.  This  distinction  is  made  in  the 
ease  of  State  v.  Johnsony  52  Ind.  197^  and  in  the  course  of  the 
opinion  the  following  extract  from  the  decision  in  Clippinger  t. 
Hephanghy  5  Watts  &  S.  312 ;  40  Ami  Dec.  519,  is  approvingly 
quoted:  ''It  matters  not  that  nothing  improper  was  done  or 
was  expected  to  be  done  by  the  plaintiK.  It  is  enough  that  such  is 
the  tendency  of  the  contract,  that  it  is  contrary  to  sound  morality 
and  public  policy,  leading  necessarily,  in  the  hands  of  designing  and 
corrupt  men,  to  improper  tampering  with  members,  and  the  use  of 
an  extraneous,  secret  infiuence  over  an  important  branch  of  the  gov- 
ernment/' The  difFerence  between  the  two  classes  of  cases  is  clearly 
stated  in  Odineal  v.  Barry,  24  Miss.  9,  where  it  was  said:  ''The 
members  of  the  board  of  police,  as  individuals,  will  not  receive  any 
portion  of  the  money  for  which  the  note  was  given.  At  the  time 
of  the  contract  it  was  not  intended  or  expected  that  they  should  re- 
ceive it.  It  was  not  a  proposition  by  the  defendants  to  pay  them 
80  much  as  individuals,  in  consideration  that  they  would  not  change 
the  site  of  the  court-house.  If  it  had  been,  it  would  have  been 
clearly  illegal,  and  could  not  have  been  enforced .'' 

It  is  true  that  a  contract  to  pay  for  professional  services  in  fairly 
placing  the  facts  of  a  case  before  the  officers  of  government  is  valid . 
TristY.  ChUdy  21  Wall.  441;  Smith  Lead.  Oases  (7th  Am.  ed.),  692; 
Bryan  v.  ReynoldSy  5  Wis.  200.  But  the  contract  in  this  case  is 
not  for  professional  services  but  for  personal  infiuence,  and  this  con- 
stitutes an  essential  element,  for  personal  infiuence  is  not  a  com- 
modity for  which  money  can  be  demanded.     The  case  of  Oscanyam 
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V.  Arms  Co.,  103  TJ.  S.  261,  cited  by  appellants,  is  directly  against 

them  upon  this  point.    In  the  coarse  of  the  opinion  in  that  case  it 

was  said:    *^  But  independently  of  the  official  relation  of  the  plaint* 

iff  to  his  goTemment,  the  personal  influence  which  he  stipulated  to 

exert  upon  another  officer  of  that  government  was  not  the  subject 

of  bargain  and  sale*    Personal  influence  to  be  exercised  orer  an  offi* 

cer  of  goYemment  in  the  procurement  of  contracts    *    *    *    is 

not  a  vendible  article  in  our  system  of  laws  and  morals,  and  the 

<K>nrts  of  the  United  States  will  not  lend  their  aid  to  the  vendor  to 

collect  the  price  of  the  article.     Numerous  adjudications  to  this 

effect  are  found  in  the  State  and  Federal  courts.     This  is  true  when 

the  vendor  holds  no  official  relations  with  the  government,  though 

the  turpitude  of  the  transaction  becomes  more  glaring  when  he  is 

also  its  officer.''    In  Trist  v.  Child^  supra,  the  court  in  speaking  of 

professional  services,  said:    '^  But  such  services  are  separated  by  a 

broad  line  of  demarcation  from  personal  solicitation." 

While  contracts  for  the  payment  of  fixed  fees  for  professional  ser- 
vices are  valid,  yet  when  the  fees  are  made  contingent  upon  success 
in  obtaining  the  desired  legislation,  the  contract  sought,  or  the  office 
asked  of  the  government,  the  contract  becomes  so  tainted  with 
illegality  as  to  render  it  void.  ^'  High  contingent  compensation," 
said  Justice  Oribr,  **  must  necessarily  lead  to  the  use  of  improper 
means  and  the  exercise  of  undue  influence,"  and  the  decisions  give 
approval  to  his  discussion  of  the  question  of  the  legality  of  such 
contracts,  and  concur  in  the  conclusion  that  all  such  contracts  are 
against  sound  public  policy.  Marshall  v.  Baltimore,  etc,  R.  Co.,  16 
How.  314;  Meguire  v.  Corwine,  101  TJ.  S.  108;  Oscanyan  v.  Arms 
Co.,  supra,  see  opinion,  p.  274;  Clippinger  v.  Hepbaugh,  supra ; 
Wood  V.  MeCann,  6  Dana  (Ey.),  366;  Mitts  v.  MiUs,  40  N.  Y.  543; 
Ormerody.  Dearman,  100  Penn.  St.  561;  s.  c,  45  Am.  Sep.  391. 

The  contract  before  us  has  two  infirmities,  one  of  an  agreement 
for  the  use  of  personal  influence,  and  another  of  an  agreement  for 
compensation  dependent  upon  the  contingency  of  success.  That 
we  are  correct  in  saying  that  the  agreement  is  dependent  upon  a 
contingency  is  shown  by  the  fact  that  the  consideration  became 
payable  only  in  the  event  that  the  post-office  was  located  and  main- 
tained in  appellant's  building. 

Doubtless  a  contract  to  assist  a  property  owner  in  fitting  up  or 
purchasing  a  building  to  be  given  to  the  government  for  public 
use  would  be  valid,   but  in  the  present  instance  this  was  not 
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the  character  of  the  coneideration  of  the  notes  in  salt,  although 
snch  an  element  may  have  formed  part  of  the  consideration.  The 
consideration  of  the  notes  is  indivisible  aod  the  illegal  cannot  be 
separated  from  the  legal,  and  under  the  familiar  rule  that  where 
the  consideration  is  in  part  illegal  and  there  can  be  no  separation, 
the  whole  contract  is  void.  The  contract  before  us  must  be  held 
invalid  because  of  the  illegality  of  the  consideration. 

Judgment  afirmed* 


Tbbbb  Hauxb  aud  Ikdiakapolib  Railboad  Oompakt  y. 

McMUBBAY. 

(96tod.SB6.) 

Matter  and  eenant — amthorUy  of  condueter  to  emptoy  ewrgeon  for  Uij/wreA 

hrakeman. 

Where  a  railwaj  brakeman  is  injured  in  the  discharge  of  his  dnty  at  a  pcnnt 
distant  from  the  chief  offices  of  the  company,  and  stands  in  need  of  immedi- 
ate sargical  attendance,  the  conductor  may  bind  the  company  by  the  em- 
ployment of  a  sargeon,  if  there  is  no  superior  agent  of  the  company  present. 

ACTION  for  services.    The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

J.  &.  WUUams,  for  appellant 

J*  Ciayhaugh  and  B*  K.  Higinbothaniy  for  appellee. 

Elliott,  J.  The  facts  in  this  case  are  simple,  and  lie  within  a 
narrow  compass,  but  the  questions  of  law  are  important  and  diffi- 
cult. 

Frankfort  is  a  way  station  on  the  line  of  appellant's  road,  distant 
many  miles  from  the  principal  offices  of  the  company  and  from  the 
residences  of  its  chief  officers.  At  this  station,  at  one  o'clock  in 
the  morning  of  July  2,  1881,  Thomas  Coon,  a  brakeman  in  the 
service  of  the  appellant,  had  his  foot  crushed  between  the  wheel  of 
a  car  of  the  train  on  which  he  was  employed  as  brakeman,  and  a 
rail  of  the  track.  The  injury  was  such  as  demanded  immediate  suigi-- 
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cal  attention.  The  conductor  of  the  train  requested  the  appellee^  who 
was  a  surgeon  residing  in  the  town  of  Frankfort,  to  render  the  in- 
jured man  professional  aid  and  informed  the  appellee  that  the  com- 
pany would  pay  him  for  such  services.  At  the  time  the  accident 
happened,  and  at  the  time  thd  surgeon  was  employed,  there  was  no 
oflScer  superior  to  the  conductor  at  the  town  of  Frankfort.  There 
was  at  the  station  a  resident  agent  who  had  full  knowledge  of  the 
injury  to  Goon,  and  of  appellee's  employment.  This  agent  was  in 
telegraphic  communication  with  the  principal  officers  of  the  com- 
pany, but  did  not  communicate  with  them.  The  trial  court  held 
the  appeUant  hable  for  the  reasonable  value  of  the  services  rendered 
by  the  appellee,  and  awarded  him  $100. 

In  ordinary  cases,  a  conductor  or  other  subordinate  agent  has  no 
authority  to  employ  surgical  assistance  for  a  servant  of  the  corpora- 
tion who  receives  an  injury  or  becomes  ill.  We  do  not  doubt  that 
the  general  rule  is  that  a  conductor  has  no  authority  to  make  con- 
tracts with  surgeons,  and  if  this  principle  governs  all  cases  the  dis- 
cussion is  at  an  end;  but  we  do  not  think  it  does  rule  every  case, 
for  there  may  be  cases  so.  strongly  marked  as  to  constitute  a  class 
in  themselves  and  one  governed  by  a  difFerent  rule. 

The  authority  of  an  agent  is  to  be  determined  from  the  facts  of 
the  particular  case.  Facts  may  exist  which  will  greatly  broaden  or 
greatly  lessen  an  agent's  authority.  A  conductor's  authority  in 
the  presence  of  a  superior  agent  may  dwindle  into  insignificance; 
while  in  the  absence  of  a  superior  it  may  become  broad  and  com- 
prehensive. An  emergency  may  arise  which  will  require  the  cor- 
poration to  act  instantly,  and  if  the  conductor  is  the  only  agent 
present,  and  the  emergency  is  urgent,  he  must  act  for  the  corpora- 
tion, and  if  he  acts  at  all  his  acts  are  of  just,  as  much  force  as  that 
of  thehighest  officer  of  the  corporation.  In  this  instance  the  con« 
ducfor  was  the  highest  officer  on  the  ground;  he  was  the  sole  repre- 
sentative of  the  corporation;  he  it  was  upon  whom  devolved  the  duty 
of  representing  the  corporation  in  matters  connected  within  the 
general  line  of  his  duty  in  the  sudden  emergency  which  arose  out 
of  the  injury  to  the  fellow-servant  immediately  under  his  control;' 
either  he  as  the  superior  agent  of  the  company,  must  in  such  caseet 
be  its  representative,  or  it  has  none.  There  are  cases  where  the 
conductor  is  the  only  representative  of  the  corporation  that  in  the 
emergency  it  can  possibly  have.  There  are  cases  where  the  train 
is  distiant  from  the  supervision  of  superior  officers  where  the  con^ 
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ductor  must  act,  and  act  for  the  company,  and  where  for  the  time 
and  under  the  exigencies  of  the  occasion,  he  is  its  sole  representa- 
tive, and  if  he  be  its  only  representatire  he  must  for  the  time  and 
exigency  be  its  highest  representatiye.  Simple  examples  will 
prove  this  to  be  tme.  Suppose  for  illustration,  that  a  train  is 
brought  to  a  halt  by  the  breaking  of  a  bolt,  and  that  near  by  is  a 
mechanic  who  can  repair  the  broken  bolt  and  enable  the  train  to 
proceed  on  its  way,  may  not  the  conductor  employ  the  mechanic? 
Again,  suppose  a  bridge  is  discovered  to  be  unsafe,  and  that  there 
are  timbers  at  a  neighboring  mill  which  will  make  it  safe,  may  not 
the  conductor  in  behalf  of  his  principal,  employ  men  to  haul  the 
timber  to  the  bridge?  Once  more,  suppose  the  engineer  of  a  loco- 
motive to  be  disabled  and  that  it  is  necessary  to  at  once  move  the 
train  to  avoid  danger,  and  there  is  near  by  a  competent  engineer, 
may  not  the  conductor  employ  him  to  take  the  train  out  of  danger? 
In  these  examples  we  mean  to  include  as  a  silent  factor,  the  &ot 
that  there  is  an  emergency  allowing  no  time  for  communicating 
with  superior  officers,  and  requiring  immediate  action.  If  it  be  true 
that  there  are  cases  of  pressing  emergency  where  the  conductor  is 
on  the  special  occasion  the  highest  representative  of  the  company, 
then  it  must  be  true  that  he  may  do  in  the  emergency  what  the 
chief  officer  if  present  might  do.  If  the  conductor  is  the  only 
agent  who  can  represent  the  company,  then  it  is  inconceivable  that 
he  should  for  the  purposes  of  the  emergency,  and  during  its  ex«> 
istence,  be  other  than  the  highest  officer.  The  position  arises  with 
the  emergency  and  ends  with  it.  The  authority  incident  to  the 
position  is  such  and  such  only  *a8  the  emergency  imperatively 
creates. 

Assuming,  as  we  may  justly  do,  that  there  are  occasions  when 
the  exigency  is  so  great,  and  the  necessity  so  pressing,  that  the 
conductor  stands  temporarily  as  the  representative  of  the  com- 
pany, with  authority  adequate  to  the  urgent  and  immediate  de- 
mands of  the  occasion,  we  inquire  what  is  such  an  emergency  as 
will  clothe  him  with  this  authority  and  put  him  in  the  position 
designated.  Suppose  that  a  locomotive  is  overturned  upon  its  engi- 
neer, and  he  is  in  immediate  danger  of  great  bodily  harm,  would 
it  not  be  competent  for  the  conductor  to  hire  a  derrick,  or  a  lifting 
apparatus,  if  one  were  near  at  hand,  to  lift  the  locomotive  from 
the  body  of  the  engineer?  Surely  some  one  owes  a  duty  to  a  man, 
imperilled  as  an  engineer  would  be  in  the  case  supposed,  to  release 
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him  from  peril,  and  is  there  any  one  npon  whom  this  duty  dim  be 
8o  justly  put  as  upon  his  employer?  The  man  must,  in  the  case 
supposed,  have  assistance,  and  do  not  the  plainest  principles  of  jus- 
tice require  that  the  primary  duty  of  yielding  assistance  should 
deyolve  upon  the  employer  rather  than  on  strangers?  An  employer 
does  not  stand  to  his  servants  as  a  stranger,  he  owes  them  a  duty. 
The  cases  all  agree  that  some  duty  is  owing  from  the  master  to  the 
servant,  but  no  case  that  we  have  been  able  to  find  defines  the 
limits  of  this  duty.  Granting  the  existence  of  this  general  duty, 
and  no  one  will  deny  that  l^uch  a  duty  does  exist,  the  inquiry  is  as  to  its 
character  and  extent.  Suppose  the  axle  of  a  car  to  break  because 
of  a  defect,,  and  a  brakeman's  leg  to  be  mangled  by  the  derailment 
consequent  upon  the  breaking  of  the  axle,  and  that  he  is  in  immi- 
nent danger  of  bleeding  to  death  unless  surgical  aid  is  summoned 
at  once,  and  suppose  the  accident  to  occur  at  a  point  where  there  is 
no  station  and  when  no  officer  superior  to  the  conductor  is  present, 
would  not  the  conductor  have  authority  to  call  a  surgeon?  Is  there 
not  a  duty  to  the  mangled  man  that  some  one  must  discharge?  And 
if  there  be  such  a  duty,  who  owes  it,  the  employer  or  a  stranger? 
Hnmanity  and  justice  unite  in  affirming  that  some  one  owes  him 
this  duty,  since  to  assert  the  contrary  is  to  affirm  that  upon  no  one 
rests  the  duty  of  calling  aid  that  may  save  life.  If  we  concede  the 
existence  of  this  general  duty,  then  the  further  search  is  for  the 
one  who  in  justice  owes  the  duty,  and  surely  where  the  question 
comes  between  the  employer  and  a  stranger,  the  just  rule  must  tae 
that  it  rests  upon  the  former. 

Authorities  upon  the  question  we  are  discussing  are  far  from 
abundant.  In  the  case  of  MarqueiU,  etc^  R.  Go.  v.  Taft,  28  Mich. 
289,  a  laborer  in  the  service  of  the  company  was  struck  and  injured 
by  one  of  its  trains,  and  the  yardmaster  and  the  superintendent 
employed  a  surgeon,  and  the  court  divided  on  the  question  of  the 
company's  liability,  Oraves  and  Oakpbbll,  JJ.,  denying  its  lia- 
bility and  GooLBY,  J.,  and  Ghristiaitct,  G.  J.,  affirming  that  it 
was  liable  to  the  surgeon.  One  opinion  was  written  by  Graves, 
J.,  and  proceeds  on  the  broad  ground  that  no  officer  of  the  com- 
pany could  bind  it  to  pay  for  surgical  services  rendered  an  employee. 
That  case  is  however  distmguishable  from  the  present,  even  upon 
the  theory  adopted  in  the  opinion  of  Judge  Graves,  for  in  this 
case  there  was  an  immediate  necessity  for  surgical  aid,  while  in  the 
one  cited  there  is  not  shown  to  have  been  any  such  necessity^ 
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Judge  Cooley's  opinion  is  a  model  of  jadicial  reasonings  and  for- 
cibly maintains  the  duty  of  railway  companies  to  provide  surgical 
aid  for  its  servants  in  cases  of  accidents  incident  to  their  employ-  . 
ment     In  one  place  he  says:  '^We  think  it  their  duty  to  have  i 
some  officer  or  agents  at  all  times,  competent  to  exercise  a  discro-  ^ 
tiouary  authority  in  such  cases,  and  that  on  grounds  of  public  > 
policy  they  should  not  be  suffered  to  do  otherwise.'*     At  another  ^ 
place  he  says:  ''We  shall  not  stop  to  prove  that  there  is  a  strong  ^ 
moral  obligation  resting  upon  any  one  engaged  in  a  dangerous  busi- 
ness, to  do  what  may  be  immediately  necessary  to  save  life  or  pre* 
vent  an  injury  becoming  irreparable  when  an  accident  happens  to  , 
a  person  m  his  employ.     We  shUl  assume  this  to  be  too  obvious  to  > 
require;  argument."    Another  extract  from  this  opinion,  strongly  > 
applicable,  is  this:  "*  There  can  be  no  doubt  that  it  is  within  the 
scope  of  somebody's  employment  for  a  railway  company  to  cause  a :; 
beast  which  is  injured  in  carriage  or  run  over  at  a  crossing  to  bo 
picked  up  and  have  the  attention  proper  and  suitable  to  its  case;  r 
aitd  if  no  one  is  authorized  to  do  as  much  for  the  faithful  servant 
of^he  company  who  is  in  like  manner  injured,'  but  f^l  persons  in  : 
it&  service  are  impliedly  forbidden  to  incur  on  its  behalf  ^ny  expense "" 
beyond  what  may  be  necessary  to  remove  him  out  of  the  way  of 
their  ti^ins  and  machinery,. even  to  convey  him  to  his  house,  or  to 
sa\ie^his:li£e.by  binding  up  arthrea^ning  i^ound^.  then  if  such  is  ; 
the  law,  the  courts  must. ooi^  he^tate  to  apply  it,  even  though  it  > 
bekimpossible  to  aVoid  feeling  that  it  ought  not  to  be  the  laWy  and  , 
that  no  business  of  this  extensive  and  hazai!i!dt>us  natiire  ought  to  t 
beiHuHered  to  be  carried  on  with,naone  for  the  major  part  of  the 
time -empowered  .to  recognize  and' perform  a  duty,  which  at  least  on,^ 
nmral  'gifounds,  is  so  obvious  and  imperative.     3ut  we  do  not  think 
sushis  the  law."  .         ;     *  ( 

III  the  case  of  Northern  CefUral  By.  Go.  v.  Slate,  29  Md.  4^,  it ; 
was:he1d  that  it  is  the  duty  of  agents  in  charge  of  a  railroad  train  . 
to  stake  care  of  one  injured  by  aoollision,  dnd  to  do  it  with  a  proper  ' 
regard  to  his  safety  and  the  laws  of  humanity. 

Itc was  held. in  Walker  y.  Ore&t  Western  Ry.  Oo.,  li.  R.,  2  Exch. 
22Si  that,  the  general  manager  of  the  company  had  authority  to  em- 
ploy a  surgeon  for  a  servant  injured  in  the  company's  service.    Chief  ^ 
Bftron  Kelly,'  in  tb6  couirse.  of  the  argument,  inquired  :  •  '^  Must . 
&  r  board  be  con vetied  before^  a  man  who  has  both  his  legs  broken . 
can  have  medical  assistance  ?" 
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In  Swazey  v.  Union  Mafmfacfuring  Co.,  42  Conn.  566,  the  court 
held  that  the  business  manager  of  a  manufacturing  corporsktion  had 
authority  to  employ  surgical  aid  for  a  lad  who  had  received  ati 
injury  in  its  service. 

In  Atlantic,  etc.,  R.  Co.  v.  Reisner,  18  Eans,  458,  the  holding  was 
that  the  general  agent  of  a  railroad  company  was  authorized  to  em- 
'ploy  a  surgeon  to  attend  one  of  the  brakemen  injured  while  in 
the  service  of  the  company.  The  court  said  in  the  course  of  the 
opinion  :  ^'In  other  words,  the  general  agent  of  the  company 
is  virtually  the  corporation  itself."  This  is  necessarily  true  in 
cases  where  the  agent  is  required  to  act  for  the  corporation, 
and  is  also  true  where  the  agent  who  acts  is  the  highest  agent  of 
the  corporation  present,  although  he  may  not  be  the  general  agent 
of  the  corporation.  A  corporation  can  act,  and  can  be  present,  only 
by  its  agent,  and  when  it  must  act  and  must  be  present  at  a  par- 
ticular time  and  place,  then  it  is  present,  and  does  act,  through  the 
highest  agent  who  is  on  the  ground.  If  the  agent  represents  the 
corporation  by  authority,  then,  so  far  as  he  represents  it  in  the  par- 
ticular matter,  he  is,  in  law,  the  corporation,  for  through  him  it  is 
present  and  acting.  If  then  the  conductor  is  the  highest  agent  on 
the  ground,  and  the  corporation  must  and  does  act,  his  act  is  just 
as  much  that  of  the  corporation  in  the  particular  instance,  and 
circumscribed  by  the  exigencies  of  the  special  occasion,  as  though 
he  were  much  higher  in  authority.  The  ruling  in  Atchitfon,  etc., 
B.  Co.  V.  Seecher,  24  Eans.  228,  is  that  the  general  superintendent 
of  a  railroad  company  has  authority  to  employ  a  surgeon  to  attend 
a  man  injured  while  in  its  service.  The  cases  of  Toledo,  etc,  Ry. 
Co.  V.  Rodrigues,  47  111.  188 ;  Toledo,  etc.,  Ry.  Co.  v.  Prince,  60  id. 
26 ;  Indianapolis,  etc.,  R.  Co.  v.  Morris,  67  id.  295 ;  Cairo,  etc., 
R.  Co.  y.  JUaJwney,  82  id.  73,  cited  and  relied  on  by  the  appellant, 
all  recognize  the  doctrine  that  the  superintendent  or  general  agent 
has  authority  to  employ  a  surgeon  to  treat  a  servant  who  has  been 
injured.  If  we  are  right  in  our  conclusion  that  an  emergency  may 
arise  which  will  constitute  a  conductor,  for  the  time  and  the  emer- 
gency, the  chief  officer  of  the  corporation  present,  then  those  cases 
are  strongly  in  support  of  our  position  that  he  may,  in  cases  of  urgent 
necessity,  bind  the  corporation  by  contracting  with  a  surgeon.  For 
once  it  is  conceded  that  the  officer  having  a  right  to  represent  the 
company  is  the  company,  it  inevitably  follows  that  his  contract  is 
that  of  the  corporation.     These  cases  do  deny,  however,  in  general 
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terms,  the  authority  of  a  station  agent  or  conductor  to  employ  a 
surgeon,  but  they  affirm  that  if  the  superintendent  has  notice  of 
the  services  rendered  by  the  surgeon,  and  does  not  disavow  the 
agent's  acts,  the  company  will  be  bound.  It  is  to  be  noted  that  in 
all  of  these  cases  the  company  was  held  liable  on  the  ground  of 
ratification  by  the  superintendent,  and  there  was  really  no  decision 
of  any  other  question  than  that  a  failure  of  the  superintendent  to 
disavow  the  contract  of  the  conductor  or  station  agent  rendered 
the  company  liable.  There  was  no  discussion  of  the  authority  of  a 
conductor  in  cases  of  immediate  and  urgent- necessity.  The  reason- 
ing of  the  court  in  these  cases  strongly  indicates  that  the  act  of  the 
superior  officer,  whoever  he  may  be,  on  the  occasion  and  under  the 
emergency,  would  be  deemed  the  act  of  the  corporation  which  he 
assumes  to  represent.  In  the  last  of  these  cases  it  is  said:  '^  While 
a  railroad  company  is  under  no  legal  obligation  to  furnish  an  em- 
ployee, who  may  receive  injuries  while  in  the  service  of  the  com- 
pany, with  medical  attendance,  yet  where  a  day  laborer  has,  by  an 
unforeseen  accident,  been  rendered  helpless  when  laboring  to  advance 
the  prosperity  and  the  success  of  the  company,  honesty  and  fair 
dealing  would  seem  to  demand  that  it  should  furnish  medical  as- 
sistance.'' If  it  be  conceded  that  honesty  and  fail  dealing  require 
that  medical  assistance  should  be  furnished,  then  the  law  requires 
it,  for  the  law  always  demands  honesty  and  fair  dealing.  It  would 
be  a  cruel  reproach  to  the  law,  and  one  not  merited,  to  declare  that 
it  denied  to  an  injured  man  what  honesty  and  fair  dealing  require. 
If  it  should  appear  that  a  man  had  been  denied  what  honesty 
and  fair  dealing  required  of  his  master,  and  death  should  result,  it 
would  seem  clear,  on  every  principle  of  justice,  that  the  master 
would  be  responsible  for  the  servant's  death.  Of  course,  this  duty 
could  not  rest  upon  the  master  in  ordinary  cases,  but  should  rest 
upon  him  in  extraordinary  cases,  where  immediate  medical  assist- 
ance is  imperatively  demanded.  The  case  of  Tuck&r  v.  8^.  Louis, 
etc.,  By.  Co.f  54  Mo.  177,  does  decide  that  a  station  agent  has  no 
authority  to  employ  a  surgeon,  but  no  element  of  pressing  necessity 
entered  into  the  case.  There  is  no  authority  cited  in  support  of 
the  opinion,  nor  is  there  any  reasoning.  All  that  is  said  is:  ''It 
is  only  shown  that  they "  (the  station  agent  and  the  conductor) 
''were  agents  of  defendant  in  conducting  its  railroad  business, 
which  of  itself  could  certainly  give  them  no  authority  to  employ 
physicians,  for  the  defendant,  to  attend  to  and  treat  persons  acci- 
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dentally  injured  on  the  roads/'  It  may  be  that  this  statement  is 
tme  in  ordinary  cases,  but  when  we  add  the  element  of  immediate 
and  pressing  necessity,  a  new  and  potent  factor  is  introduced  into  the 
case.  A  brief  opinion  was  rendered  in  Brawn  v.  Missouri,  eic,  Ry. 
Oo,<,  67  Mo.  122,  declaring  that  the  superintendent  of  the  company 
could  not  bind  the  company  for  ''  a  small  bill  of  drugs  furnished 
a  woman  who  had  been  hurt  by  the  locomotive  or  cars  of  the  de- 
fendant." It  may  be  said  of  the  last  cited  case  that  it  presented 
no  feature  of  emergency  requiring  prompt  action,  and  for  aught 
that  appears  in  the  meagre  opinion  of  a  very  few  lines,  there  may 
•have  been  no  necessity  for  action.  But  it  is  further  to  be  said  of 
it^  that  if  it  is  to  be  deemed  as  going  to  the  extent  of  denying  the 
.right  of  one  of  the  principal  officers  to  contract  for  medicine  in  a 
case  of  urgency,  it  finds  no  support  from  any  adjudged  case.  The 
case  of  Mayherry  y.  Chicago y  etc.,  R.  Go.,  75  Mo.  492,  is  not  in 
point,  for  there  a  physician  employed  to  render  medical  aid,  and 
employed  for  no  other  purpose,  undertook  to  contract  for  board- 
ing for  an  injured  man. 

The  learned  counsel  for  appellant  says,  in  his  argument:  ^*  In 
^several  of  these  cases  the  court  takes  occasion  to  say  that  humanity, 
if  not  strict  justice,  requires  a  railroad  company  to  care  for  an  em- 
ployee who  is  injured  without  fault  on  his  part  in  endeavoring  to 
promote  the  interests  of  the  company.  Whilst  this  may  be  true,  I 
think  humanity  and  strict  justice,  too,  would  at  least  permit  the 
company  to  adopt  the  proper  means  for  exercising  the  required 
care  and  of  determining  the  cases  wherein  it  ought  to  be  exercised." 

It  seems  to  us  that  while  the  concession  of  the  counsel  is  required 
by  principle  and  authority,  his  answer  is  far  from  satisfactory.  Can 
a  man  be  permitted  to  die  while  waiting  for  the  company  to  deter- 
mine when  and  how  it  shall  do  what  humanity  and  strict  justice  re- 
quire ?  Must  there  not  be  some  representative  of  the  company 
present  in  cases  of  dire  necessity  to  act  for  it  ?  The  position  of 
counsel  will  meet  ordinary  cases,  but  it  falls  far  short  of  meeting 
cases  where  there  is  no  time  for  deliberation,  and  where  humanity 
and  justice  demand  instant  action.  From  whatever  point  of  view 
we  look  at  the  subject  we  shall  find  that  the  highest  principles  of 
justice  demand  that  a  subordinate  agent  may,  in  the  company  *s  be- 
half, call  surgical  aid,  when  the  emergencies  of  the  occasion  demand 
it,  and  when  he  is  the  sole  agent  of  the  company  in  whose  power  it 
is  to  summon  assistance  to  the  injured  and  suffering  servant. 
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Hnmanity  and  justice  are  for  the  most  part  inseparable,  for  all  law 
is  for. the  ultimate  benefit  of  man.  The  highest  purpose  the  law 
can  accomplish  is  the  good  of  society  and  its  members,  and  it  is 
seldom,  indeed,  that  the  law  refuses  what  humanity  suggests. 
Before  this  broad  principle  bare  pecuniary  considerations  become 
as  things  of  little  weight.  There  may  be  cases  in  which  a  denial  of 
the  right  of  the  conductor  to  summon  medical  assistance  to  one  of 
his  train-men  would  result  in  suffering  and  death;  while  on  the 
other  hand,  the  assertion  of  the  right  can,  at  most,  neyer  do  more 
than  entail  upon  the  corporation  pecuniary  loss.  It  nmy  not  do  even 
that,  for  prompt  medical  assistance  may,  in  many  cases,  lessen  the 
loss  to  the  company  by  prerenting  loss  of  life  or  limb. 

The  authority  of  a  conductor  of  a  train  in  its  general  scope  is 
known  to  all  intelligent  men,  and  the  court  that  professes  itself 
ignorant  of  this  matter  of  general  notoriety  avows  a  lack  of  knowl- 
edge that  no  citizen  who  has  the  slighest  acquaintance  with  railroad 
affairs  would  be  willing  to  confess.  It  is  true  that  the  exact  limits 
of  his  authority  cannot  be  inferred  from  eridence  that  he  is  the  con- 
ductor in  charge  of  the  train,  but  the  general  duty  and  authority 
may  be.  This  general  authority  gives  him  control  of  the  train-men 
^nd  of  the  train,  and  devolves  upon  him  the  duty  of  using  reason- 
;able  care  and  diligence  for  the  safety  of  his  subordinates.  The 
jauthority  of  the  conductor  may  be  inferred,  as  held  in  ColumbtM, 
.etc.,  By.  Co.  v.  PowMy  40  Ind.  37,  from  his  acting  as  such  in  the 
•control  of  the  train,  but  this  inference  only  embraces  the  ordinary 
duties  of  such  an  agent  Many  cases  declare  that  the  conductor, 
in  the  management  of  the  train  and  matters  connected  with  it, 
represents  the  company.  It  is  true  that  the  agency  is  a  subordinate 
one,  confined  to  the  subject-matter  of  the  safety  of  the  train  and  its 
crew,  and  the  due  management  of  matters  connected  with  it,  but 
although  the  conductor  is  a  subordinate  agent  he  yet  has  broad 
authority  over  the  special  subject  committed  to  his  charge.  It  was 
said  in  Jeffersonville  Ass^n  v.  Fisher,  7  Ind.  699,  that  '^  It  is  not 
the  name  given  to  the  agent,  but  the  acts  which  he  is  authorized 
to  do,  which  must  determine  whether  they  are  valid  or  not,  when 
done."  In  another  case  it  was  said:  ^'  The  authority  of  an  agent 
being  limited  to  a  particular  business  does  not  make  it  special;  it 
may  be  as  general  in  regard  to  that,  as  though  its  range  were  un- 
limited." Cruzan  v.  Smith,  41  Ind.  288.  This  subject  was  dis- 
cussed in  Toledo,  etc.,  Ry,  Co.  v.  Otoen,  43  Ind.  405,  where  it  was 
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jsaid:  '^  A  general  agent  is  one  authorized  to  transact  all  his  prin- 
cipal's business,  or  all  of  his  principal's  business  of  some  particular 
kind.  A  special  agent  is  one  who  is  authorized  to  do  one  or  more 
special  things,  and  is  usually  confined  to  one  or  more  particular 
transactions,  such  as  the  sale  of  a  tract  of  land,  to  settle  and  adjust 
a  certain  account,  or  the  like.  That  the  authority  of  an  agent  is 
limited  to  a  particular  kind  of  business  does  not  make  him  a  special 
agent.  Few,  if  any,  agents  of  a  railroad  company  do,  or  can  attend 
to  every  kind  of  business  of  the  company,  bu  t  to  each  one  are  assigned 
duties  of  a  particular  kind,  or  relating  to  a  particular  branch  or 
department  of  the  basiness."  Wharton  says:  ''  A  general  agent  is 
one  who  is  authorized  by  his  principal  to  take  charge  of  his  busi- 
ness in  a  particular  line."  Wharton  Agency,  11?.  It  results  from 
these  familiar  principles,  that  the  conductor  of  a  train,  so  far  as  con- 
cerns the  direct  and  immediate  management  of  the  train  when  it  is 
out  on  the  road,  is,  in  the  absence  of  some  superior  ofScer,  the  gen- 
eral agent  of  the  company;  but  even  general  agents  do  not  have 
universal  powers,  and  the  authority  of  such  agents  is  to  be  deduced 
from  the  facts  surrounding  the  particular  transaction.  2  Orcenl. 
Ev.,  §§  64-64a.  In  some  instances  then  the  conductor  is  the  gen- 
eral agent  of  the  company,  and  we  think  it  clear  upon  principle  and 
authority,  that  he  is  such  an  agent  for  the  purpose  of  employing 
surgical  assistance  where  a  brakeman  of  his  train  is  injured  while 
the  train  is  out  on  the  road,  and  where  there  is  no  superior  officer 
present,  and  there  is  an  immediate  necessity  for  surgical  treatment. 
A  conductor  cannot  be  regarded  as  having  authority  to  employ  a 
surgeon  when  the  train  is  not  on  the  road  under  his  control,  or 
where  there  is  one  higher  in  authority  on  the  ground,  or  where 
there  is  no  immediate  necessity  for  the  services  of  a  surgeon. 

The  rule  which  denies  a  recovery  where  there  is  mutual  negli 
4^nee  applies  only  between  the  immediate  parties.  The  courts  do 
not  extend  the  rule  to  cases  where  the  defendant's  negligence  and 
that  of  a  third  person  concur  in  producing  the  injury.  Thus 
if  two  trains  come  into  collision  and  the  managers  of  both  are  neg- 
ligent, an  action  may  nevertheless  be  maintained  by  a  passenger. 
Pittsburgh,  etc.,  R,  Co.  v.  Spencer,  98  Ind.  186.  So  if  a  man  is 
riding  with  another  and  is  injured  by  a  collision  occurring  through 
the  concurrent  negligence  of  the  driver  of  the  vehicle  and  the 
servants  of  a  railroad  train  engaged  in  running  it,  he  may  recover, 
notwithstanding  the  contributory  negligence  of  the  driver  of  the 
Vol.  XUX— 96 
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yehicle  in  which  he  was  riding  Town  of  Albion  y.  ffetrick,  90 
Ind.  545;  &  c,  46  Am.  Bep.  230;  Robinson  t.  Nino  Fori  (Mni., 
eic.,  R,  Co.,  60  N.  Y.  11;  s.  c.  23  Am.  Bep.  1;  Wabash,  eic., 
Ry.  Co.  Y.  ShaekM,  105  111.  364;  s.  c,  44  Am.  Bep.  791;  Master- 
son  Y.  Mw  York  Osnt.,  etc.,  R.  Co.,  84  N.  Y.  247;  s.  c,  38  Am. 
Bep.  510;  Cuddy  y.  Horn,  46  Mich.  596;  s.  a,  41  Am.  Bep.  178; 
Bennett  y.  New  Jersey,  etc.,  Co*,  36  N.  J.  K  225;  s.  c.^  13  Am. 
Bep.  435. 

The  doctrine  of  contributory  negligence  is  by  some  aathoritdes 
based  on  the  principle  that  a  man  must  not  cast  himself  into 
danger,  and  by  others  upon  the  principle  that  one  who  is  himself 
in  fault  cannot  inyoke  assistance  from  the  courts  against  another 
who  shares  the  fault  with  him.  Butterfisld  y.  Forrsster,  11  East, 
60;  1  Thomp.  Neg.  485.  Other  authorities  put  the  doctrine  on 
the  ground  that  the  interests  of  the  whole  community  require  that 
eyery  one  should  take  such  care  of  himself  as  can  reasonably  be  ex- 
pected of  him.  Shear.  &  Bedf.  Neg.,  §  42.  It  is  obyious  that 
whateyer  be  deemed  the  true  basis  of  the  doctrine,  it  cannot  ap- 
ply where  the  case  goes  beyond  the  plaintifl  himself,  or  what  in 
law  is  the  same  thing,  his  agent  or  seryant.  It  is  therefore  plain 
that  where  a  surgeon  sues  for  professional  seryices  rendered  at  the 
request  of  the  agent  of  a  railroad  corporation,  no  question  of  con- 
tributory negligence  is  inyolyed.  This  is  manifestly  the  practical, 
just  and  reasonable  rule.  It  cannot  be  expected  that  a  surgeon 
summoned  to  attend  a  case  of  pressing  need  shall  be  required  to 
stop  and  inyestigate  the  causes  of  the  accident,  and  thus  take  upon 
himself  the  functions  of  judge  and  jury.  It  is  but  just  that  he 
should  be  deemed  entitled  to  rely  on  the  statement  of  the  corporate 
agent.  Where  a  principal  puts  it  in  his  agenfs  power  to  exercise 
apparent  authority,  the  man  who  in  good  faith  acts  upon  the  state- 
ments of  the  agent  should  be  protected.  Cruzan  y.  Smith,  41  Ind. 
288.  The  Supreme  Court  of  Kansas,  in  a  case  not  unlike  the 
present,  said:  ''The  defendant  in  error  was  not  compelled  to  in- 
stitute inquiry  as  to  the  moral  or  legal  liability  of  the  railroad  com- 
pany to  take  care  of  the  disabled  employee  before  receiylng  him 
into  his  hotel,  after  the  general  agent  of  the  colnpany  had  agreed 
that  the  company  would  pay  for  the  board  and  seryioe."  Atiantie, 
etc.,  R,  Co.  y.  Reisner^  18  Kans.  458. 

The  employment  of  a  surgeon  is  not  an  acknowledgment  of  a 
liability  to  th6  injured  seryant,  nor  can  any  admission  be  tortured 
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Irom  such  an  act.  Evidence  of  such  an  employment  would  be 
incompetent  in  an  action  by  the  servant^  and  no  admission  can 
therefore  be  implied.  The  employment  of  a  surgeon  is  nothing 
more  than  an  act  of  humanity  and  justice  demanded  of  a  railroad 
company  in  behalf  of  a  servant  injured  in  its  service. 

Judgment  affirmed, 

ZoLLABS,  0.  J.,  dissents  on  the  ground  that  it  is  not  sufficiently 
shown  that  the  conductor  had  authority  to  bind  the  company  by 
his  contract  with  appellee. 

On  Petition  fob  ▲  Rehbabino. 

Elliott^  J.  Counsel  for  the  appellant  misconceive  the  drift  of 
the  reasoning  in  our  former  opinion  as  well  as  the  conclusion  an- 
nounced. We  did  not  decide  that  a  corporation  was  responsible 
generally  for  medical  or  surgical  attention  given  to  a  sick  or  wounded 
servant;  on  the  contrary,  we  were  careful  to  limit  our  decision  to 
surgical  services  rendered  upon  an  urgent  exigency,  where  imme- 
diate attention  was  demanded  to  save  life  or  prevent  great  injury. 
We  held  that  the  liability  arose  with  the  emergency  and  with  it 
expired. 

We  did  hold  that  where  the  conductor  was  the  highest  repre- 
sentative of  the  corporation  on  the  ground,  and  there  was  an 
emergency  requiring  immediate  action,  he  was  authorized  to  employ 
a  surgeon  to  give  such  attention  as  the  exigency  of  the  occasion 
made  imperiously  necessary;  but  we  did  not  hold  that  the  conductor 
had  a  general  authority  to  employ  a  surgeon  where  there  was  no 
emergency,  or  where  there  was  a  superior  agent  on  the  ground. 
We  think  our  decision  was  well  sustained  by  the  authorities  there 
cited,  and  that  it  is  further  supported  by  the  reasoning  in  Chicago, 
etc,  Ry.  Co.  v.  Ross,  112  IT.  S.  377,  and  Pennsylvania  Company 
V.  GaUagher,  40  Ohio  St.  637;  s.  c,  48  Am.  Bep.  689. 

If  the  conductor,  who  is  the  superior  agent  of  the  company  on 
the  ground,  cannot  represent  the  principal  so  far  as  to  employ  a 
surgeon  to  render  professional  services  to  an  injured  servant,  and 
prevent  the  loss  of  life  or  great  bodily  harm,  then  it  must  be  said, 
as  it  was  said  by  the  Supreme  Court  of  the  United  States  in 
Chicago,  etc.,  Ry.  Co.  v.  Ross,  supra,  that  ''If  such  conductor 
does  not  represent  the  company,  then  the  train  is  operated  without 
any  representative  of  its  owner.'* 

The  decision  in  Louisville,  etc.,  R,  Co.  v.  McVay,  98  Ind.  391,* 

♦  Post,  770. 
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is  not  in  conflict  with  our  conclasion  in  the  pi^esent  case.  There 
the  roadmaster  was  not  the  superior  agent  within  reach,  and  there 
was  no  emergency  demanding  immediate  action.  These  are  feat- 
ures which  very  essentially  distinguish  the  two  cases.  We  held  in 
this  case  a  doctrine  held  in  the  case  cited,  namely,  that  the  conduc- 
tor or  other  subordinate  agent  has  no  general  authority  to  employ 
a  surgeon  for  a  sick  or  wounded  servant  of  the  company;  but  we 
also  held  that  where  the  conductor,  in  control  of  the  company's 
train  and  its  brakemen,  is  the  highest  agent  on  the  ground,  he 
does  possess  an  authority  commensurate  with  an  existing  and  press- 
ing emergency.  It  seems  clear  to  us,  upon  principles  of  fair  jus- 
tice and  ordinary  humanity,  that  some  one  must  possess  authority 
to  meet  an  urgent  exigency  by  employing  surgical  aid  to  save  from 
death  or  great  and  permanent  injury  a  servant  under  his  control 
As  the  reasoning  in  the  McVay  case  clearly  shows,  there  is  still 
another  material  difference  between  the  two  cases,  and  that  is  this: 
There  the  roadmaster  appeared  to  only  have  authority  over  the 
repairs  of  the  road;  while  here  it  appears  that  the  conductor  had 
charge  of  the  injured  servant,  and  was  the  highest  officer  of  the 
corporation  capable  of  acting  as  its  representative  in  the  emergency 
which  had  so  suddenly  arisen. 

So  far  as  concerns  the  general  principle  involved  there  is  no  con- 
flict, but  rather  harmony,  for  the  McVay  case  clearly  recognizes 
the  doctrine  that  the  highest  agent  capable  of  acting  for  the  com- 
pany may  employ  surgical  aid  in  the  proper  case. 

PeHiian  overruUd. 


Stokbb  v.  Pbn^nstlvania  Oompaht. 

(Seind.  884.) 
Negligence  — eontrHnitory — boarding  raiihoag  train. 

It  is  not  necessarilj  negligent  for  a  passenger  to  board  a  raUwaj  train  at^ 

place  other  than  the  station  platform.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

P,  H.  JetoMf  C.  L.  Jetoett  and  H,  E,  Jewett,  for  appellant. 
F,  Siansifer  and  W.  D.  Stansifer,  for  appellee. 

■      I  I ' — " — ■ — ~ — - — ■ — — —    -■     -  ■- -    -  —  - —  - 

♦See  Eppendorf  v.  Brooklyn,  etc.,  B.  Co.  (69  N.  Y.  195),  25  Am.  Rep.  170. 
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Hammond,  J.  Complaint  in  two  paragraphs  b;  the  appellant, 
a  minor,  who  sties  by  his  next  friend,  to  recover  damages  for  an  in- 
jaiy  receiyed  while  a  passenger  on  the  appellee's  railroad  train. 
The  appellee  answered  in  two  paragraphs.  The  first  was  the  gen- 
eral denial ;  to  the  second,  the  appellant's  demurrer  for  the  want 
of  facts  was  oyermled,  and  an  exception  taken.  Trial  by  jury ; 
verdict  and  jndgment  for  the  appellee.  The  overmling  of  the  de- 
murrer to  the  special  paragraph  of  answer  is  the  only  error  assigned . 
in  this  court. 

It  is  averred  in  both  paragraphs  of  the  complaint,  that  on  the 
24th  day  of  December,  1881,  the  appellee  was  operating  a  railroad 
for  the  conveyance  of  passengers  for  hire,  called  the  Jeffersonville, 
Madison  and   Indianapolis  railroad,  extending  from  Jefferson villo 
to  Indianapolis,  and,  in  its  course,  passing  through  the  towns  of 
Memphis  and  Vienna,  in  this  State ;  that  on  the  day  above  men-  • 
tioned,  the  appellant  took  passage  upon  one  of  the  appellee's  pas-, 
senger  trains  at  said  Memphis  to  go  to  said  Vienna ;  that  he  was 
forcibly  thrown  from  said  train  of  cars  upon  the  track  of  the  rail-' 
road  and  both  his  legs  run  over  by  the  wheels  of  the  tnun^*  caus-^ 
ing  hiifi  great  pain  and  suffering,  the  loss  of  both  his  feet  by  ampu-^ 
tation,  and  great  expense.     The  paragraphs  are  substantially  the: 
same  except  iu  the  Btateineht  aa  to  the  manner  in  which  the  acci-: 
dent  occuntd.    The  first  paragraph  of  the  complaint  sets  out  the ; 
particulars  of  the  occurrence  as  follows :  ^'  That  by  the  carele8sne8s,^; 
negligence  tod -want  of  skill  of  the  persons  employed'  by  the  de- 
fendant as  its  servants^  and^  as  such  in  charge  of  said  train,  said- 
train  Was  started  and  jerked  forward,  with'  gr^t,  unnecessary  audi 
unasual  force  and  violence,  by  reason  of  which  forcible  and  violent': 
starting  of  tfie  said  train ^  the  plaintiff,  while  using  du&  care,  and 
without  fault  or  negligence  upon  his  part,  was  forcibly  thrown  from 
said  train  6f  cars  and  upon  the  track  of  said  railroad."  » 

'  The  second  parAgrdph  of  the  complaint,  after  stating  that  the. 
appellant  applied  for  a  ticket  at  the  office  of  the  appellee,  at  the^ 
said  toWii  of  Meihphis,  avers,  '^  that  he  "  (the  plaintiff)  '^  was  unable 
to  procure  any  such  ticket  for  the  reason  the  said  office  was  closed  i 
that  at  the  t^C'  he  so  sought  to  purchase  a  ticket  to  said  Vienna* 
station,'  a  train  of  defendant's  cars,  which  carried  passengers  to 
said  Vienn^k  station,  was  standing  still  upon  the  track  of  said  rail*^; 
rokd  at  Memphis>  and  the  locomotive,  which  had  been  drawing  said^ 
train,  was  detached  therefrom  and  spm^- distance  away  from  the 
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cars  composing  said  train.     And  the  plaintiff  aveiB  that  he  waited 
for  said  ticket  office  to  open  until  a  few  minutes  of  the  time  said 
train  was  to  start,  when  he  went  to  the  car  in  which  passengevs 
were  carried  upon  said  train  and  took  passage  upon  said  train  for 
said  town  of  Vienna,  having  money  sufficient  to  pay,  and  intend- 
ing to  pay,  his  fare  upon  said  train  ;  that  plaintiff  started  to  go  into 
said  car  while  the  same  was  motionless  upon  the  track  aforesaid* 
and  while,  in  the  exercise  of  due  care  on  his  part,  he  was  ascending 
the  steps  leading  to  the  rear  platform  of  said  car,  the  serrants  of 
the  defendant  in  charge  of  said  train  of  cars,  running  and  manag- 
ing the  same,  negligently,  carelessly  and  unskilfully  and  without 
any  notice  or  warning  of  their  intention  so  to  do,  ran  said  locomo- 
tire  and  other  cars  with  great,  unusual  and  unnecessary  force  and 
Tiolence  against  the  car  upon  which  the  plaintiff  then  was,  thereby 
causing  said  car  to  start  with  great  and  sudden  force  and  violence, 
by  reason  of  which  sudden  starting  the  plaintiff  was  jerked  from 
said  steps  and  platform  and  thrown  violently  upon  said  railroad. 
•    *    *    rpjjQ  plaintiff  avers  that  said  shock,  concussion  and  sudden 
starting  of  said  car  was  caused  and  the  defendant  [plaintiff?]  was 
jerked  from  his  said  position  and  thrown  under  said  car  and  injured 
through  no  negligence  or  fault  of  the  plaintiff  whatever,  but  that 
the  same  occurred  wholly  through  the  fault,  negligence  and  un- 
skilf  ulness  of  the  defendant  and  defendant's  servants  in  charge  of, 
and  engaged  in  running  said  train/' 

The  only  question  in  the  case  for  our  decision  arises  upon  the 
overruling  of  the  appellant's  demurrer  to  the  second  paragraph  of 
the  appellee's  answer.  The  paragraph  of  answer  referred  to  is  as 
follows : 

'^  The  defendant,  for  answer  to  complaint,  says  :  *  *  *  2d. 
The  first  and  second  paragraphs  of  plaintiffs  complaint  relate  to 
one  and  the  same  transaction,  and  plaintiff  received  his  injuries  in 
attempting  to  board  said  train,  and  not  other  or  different.  It  is 
averred  that  at  said  Memphis  at  said  time  and  for  a  long  time  prior 
thereto,  there  was  a  platform  at  defendant's  depot  for  the  use  of 
passengers  departing  from  and  arriving  at  said  Memphis,  from  and 
on  which  to  board  trains  and  alight  therefrom  at  said  station. 
Plaintiff  did  not  attempt  to  board  said  train  from  said  platform,  bat 
at  a  point,  to-wit,  one  hundred  yards  south  thereof,  and  where 
there  was  no  platform.  It  is  averred  that  neither  defendant 
Tior  its  said  agents  and  employees  in  charge  of  baid  train  had  any 
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knowledge  or  notioe  whatever  that  plaintiff  would  attempt  to  board 
said  train  at  said  place." 

The  above  pleading,  it  will  be  obeeryed,  does  not  deny  that  the 
car  was  not  in  motion  when  the  appellant  attempted  to  enter  it. 
Neither  does  it  deny  that  the  appellant  was  injured  as  stated  in  his 
complaint,  nor  that  the  appellee's  employees  were  guilty  of  the  acts 
of  negligence  charged  against  them.  These  averments  of  the  com- 
plaint, with  respect  to  the  second  paragraph  of  the  answer,  are 
therefore  to  be  taken  as  admitted.  Section  383,  fi.  S.  1881.  The 
manifest  object  of  this  paragraph  of  answer  was  to  defeat  the  ap- 
pellant's recovery  by  showing  contributory  negligence  upon  his  part 
in  the  injury  of  which  he  complains.  If  it  was  sufficient  for  this 
purpose,  the  demurrer  thereto  was  properly  overruled,  for  the  law 
is  well  settled  that  in  actions  to  recover  damages  for  injuries 
occasioned  by  negligence,  the  plaintiff  must  fail  if  his  own  want  of 
care  contributed  to  the  wrong  complained  of.  Toledo,  etc.,  Ry.  Co. 
V.  Brannagan,  75  Ind.  490.  But  does  the  affirmative  paragraph  of 
answer,  in  this  case,  allege  facts  from  which,  as  a  matter  of  law, 
contributory  negligence  must  be  inferred  ?  The  substantial  aver* 
ment  in  the  answer  is  that  at  the  town  of  Memphis,  at  the  time  of 
the  accident,  there  was  a  platform  at  the  appellee's  depot  for  the 
use  of  passengers,  but  that  the  appellant  did  not  attempt  to  go  on 
the  train  from  said  platform,  but  at  a  place  one  hundred  yards 
therefrom,  of  which  neither  the  appellee  nor  its  employees  in  charge 
of  the  train  had  notice. 

We  cannot  declare  that  as  a  matter  of  law  the  entering  a  passen- 
ger train  to  take  passage  at  a  railroad  station  from  a  place  other 
than  the  platform  provided  for  that  purpose  is  an  act  necessarily 
contributing  to  an  injury  received  while  thus  taking  passage. 
Negligence  is  usually  a  mixed  question  of  law  and  fact  —  a  fact  to 
be  found  by  the  jury  under  the  instruction  of  the  court.  The 
court  may  not  declare  an  act  to  be  negligence  unless  the  act  is  such 
as  all  reasonable  men  would  be  likely  to  draw  an  inference  of  negli- 
gence from  it.  If  the  inferences  are  doubtful,  the  question  is  one 
of  fact  for  the  jury.    Pierce  Railroads,  314. 

The  appellee's  answer  does  not  state  that  at  the  time  named  the 
train  stopped  at  the  platform.  It  does  not  aver  that  the  appellee 
was  not  in  the  habit  of  receiving  and  discharging  passengers  at  the 
place  the  appellant  attempted  to  take  passage,  as  well  as  at  its  plat- 
form.    In  Keaimg  v.  Nna  York,  etc.,  R.  Co.,  49  N.  Y.  673,  it  was 
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held  that  when  a  railroad  company  has  been  in  the  habit  of  receiv- 
ing and  discharging  passengers  at  places  other  than  its  depot,  it  is 
not  negligence  for  passengers  to  get  on  or  off  at  such  plaoefr  while 
the  train  is  not  in  motion,  and  there  is  no  apparent  danger.     And 
in  HuJbert  v.  New  York  Cent  It.  Co.,  40  N.  Y.  145,  a  passenger  of 
his  own  accord  had  got  off  the  train  where  it  stopped  to  water, 
about  250  feet  from  the  station-house.     The  night  of  the  occur- 
rence was  very  dark,  and  he  received  an  injury  by  falling  into  an 
excavation  made  for  a  cattle-guard.    It  was  held  that  the  question 
of  contributory  negligence  was  a  proper  one  for  the  jury.     See 
also  Mitchell  v.  Western,  etc,  R.  Co,,  30  Ga.  22.     Cases  there  are, 
no  doubt,  where  the  circumstances  make  the  taking  of  passage  on  a 
railroad  train  at  a  place  not  provided  for  that  purpose,  such  an  act 
of  negligence  as  precludes  the  recovery  for  an  injury  thereby 
occasioned.     Michigan  Cent.  R.  Co.  v.  Coleman,  28  Mich.  440,  was 
a  case  of  this  kind.    There  the  railroad  had  a  platform  south  of 
the  track.    The  plaintiff,   a  woman,   after  night  when  it  was 
quite  dark,   attempted  to  enter  the  train  from  the  north  side 
of  the  track,  just  as  the  train  was  starting,  and  fell  and  was  injured. 
She  was  not  observed  by  the  conductor,  whose  attention  was  directed 
to  the  care  of  passengers  on  the  platform  side  of  the  track.     It 
was  held  that  the  railroad  was  not  responsible.     It  does  not  appear 
in  that  case  but  that  the  train  stopped  at  its  usuid  time  and  started 
in  a  usual  manner;  in  fact  no  act  of  negligence  upon  the  part  of  the 
railroad  employees  appears  to  have  been  shown  in  that  case. 

We  think  the  appellant  must,  under  the  facta  stated  in  his  c(nn- 
plaint,  and  not  controverted  by  the  second.paragraph  of  the  answer, 
be  regarded  as  having  been  a  passenger  at  the  timo  of  the  accident. 
There  is  no  averment  of  any  regulation  of  the  company  which  re- . 
quired  passengers  to  procure  tickets  before*  taking  the  train.     And 
had  there  been  such  a  regulation: in  this  case  the  appellant  was  ex- 
cusable for  not  complying  with  it  after  a  proper  but  unsuccessful . 
effort  to  obtain  a  ticket.     Jeffersonville  R.  Co.  v«  Rogers,  38  Ind. . 
116;  s.  c,  10  Am^  Hep*  103;  St..  Louis,,  etc.,  R.  Co.  y.  Myrtle,  51 
Ind.  566.     A  person  who  by   mistake   gets  on  a^  passenger  train^ 
other  than  the  one  he  intended  to  take;  passage  on  is  a  passenger 
upon  the  train  which  he  is  on.,    Columbus,  etc.,  Ry.  Co.  v.  Powell, 
40  Ind.  .37.     There  is  no  averment  in  the  pleadings  from  which  it 
appears  that  the  place  where  the  appellant  boarded  the  traia  wasidan- 
gerous^or  that- there  was  anyi  regulation  or  custom  of  the  company 
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Vhich  did  not  permit  persons  to  take  passage  on  trains  at  Memphis 
station  except  at  the  platform.  From  the  facts  disclosed  in  the 
record  we  are  of  the  opinion  that  the  appellant  became  a  passenger 
the  instant  he  stepped  upon  the  train,  and  that  upon  the  payment 
or  tender  of  his  fare  he  conld  not  legally  have  been  ejected  simply 
because  he  did  take  passage  from  the  platform.  Being  thus  a  pas- 
senger the  company  was  liable  for  an  injury  resulting  to  him  from 
the  negligence  of  its  servants,  unless  his  own  negligence  contributed 
thereto.  The  complaint  avers  that  he  was  without  fault  or  negli- 
gence. This  averment  is  not  negatived  by  the  second  paragraph  of 
the  answer.  It  states  that  the  appellant  received  his  injury  while 
attempting  to  board  the  train  one  hundred  yards  south  of  the  depot 
but  it  charges  no  carelessness  upon  his  part  in  so  boarding  the  train, 
nor  that  such  act  of  his  in  any  way  contributed  to  his  injury. 
Herein  the  special  answer  is  manifestly  and  fatally  defective. 

A  question  quite  similar  to  this  was  before  this  court  in  Lafay- 
eiie,  etc.y  R,  Co,  v.  Sims,  27  Ind.  59.  That  was  an  action  to  re- 
cover damages  for  an  injury  to  a  passenger.  The  opinion  states 
that  '^  The  defendant  answered  that  the  train  on  which  the  ap- 
pellee was  at  the  time  of  the  injury  was  a  passenger  train;  that  on 
all  the  passenger  cars  printed  notices  that  '  passengers  are  forbid 
standing  on  the  platform/  were  and  always  had  been  posted;  that 
the  appellee  for  five  years  had  been  in  the  habit  of  riding  in  the 
'paaaenger  cars  of  the  appellant  where  such  notices  were  so  posted 
in  conspicuous  places,  and  had  notice  of  such  regulation;  thaf  at 
the  time  of  said  accident  he  was  riding  upon  the  platform  of  one 
of  the  passenger  cars  and  not  in  the  car;  that  said  platform  was 
and  always  is  a  dangerous  place;  that  at  the  time  of  said  accident 
said  appellee  was  on  said  platform,  and  immediately  before  said  ac- 
cident had  been  sitting  on  the  brake  on  said  platform,  against  the 
will  of  said  appellant;  wherefore  the  appellant  says  that  whatever 
injury  the  appellee  sustained  was  the  result  of  his  own  carelessness 
and  wrong  in  being  in  an  improper  and  dangerous  place  at  the 
time  said  accident  occurred,  and  from  which  the  injuries  com- 
plained of  resulted." 

Commenting  on  the  above  answer  in  that  case  the  court  said: 
''It  will  be  observed  that  the  answer  does  not  allege  as  a  mat- 
ter of  fact  that  the  appellee  was  injured  by  reason  of  his  position 
on  the  platform  of  the  car,  but  simply  avers  that  he  was  informed 
of  the  rule  prohibiting  passengers  from  sitting  on  the  platform;  that 
Vol.  XLIX  — 97 
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he  was  on  the  platform  at  the  time  of  the  accident  and  that  the 
platform  was  always  a  dangerous  place.  These  are  all  the  facts 
alleged,  and  from  these  facts  the  appellant  concludes  that  the 
position  of  the  appellee  caused  his  injury.  This  condosion  of 
course  adds  nothing  to  the  answer.''  And  again  in  the  same 
case  it  was  further  said:  ''An  averment  that  a  passenger 
occupied  a  dangerous  position  upon  the  train  does  not 
authorize  the  pleader  to  draw  the  conclusion  that  therefore  the  in- 
jury *  was  the  result  of  his  own  carelessness  and  wrong.'  The  con- 
clusions from  the  facts  are  to  be  drawn  by  the  court  or  jury,  and 
an  averment  would  have  better  served  the  purposes  of  a  plea.  The 
facts  alleged  in  the  answer  may  be  true,  and  yet  not  inconsistent 
with  the  averment  in  the  complaint  that  the  injury  resulted  from 
the  negligence  and  carelessness  of  the  appellant  and  without  the 
fault  of  the  appellee." 

In  the  case  before  us,  the  special  paragraph  of  answer  does  not 
state  facts  from  which  the  court  must  conclude  as  a  matter  of  law 
that  the  appellant  was  guilty  of  negligence  in  attempting  to  take 
passage  at  the  place  in  question;  nor  is  there  any  averment  that 
his  own  want  of  care  in  there  boarding  the  train,  or  any  other  act 
of  his,  contributed  to  his  injury.  The  aflbmative  paragraph  of 
the  answer  was  insufficient 

Judgment  reversed  at  the  appellee's  costs,  with  instruction  to  the 
court  below  to  sustain  the  appellant's  demurrer  to  the  second  para- 
jgraph  of  the  answer  and  for  further  proceedings. 

JudgmmU 
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Moit&r  and  90nant~-aidhoH^  of  raikx^  road-matter  to  eeniraeifarc&f^ 

if^ured  p&rton. 

A  railway  roAd-master.having  charge  of  the  repairs  the  roadway.has  no  Implied 
authority  to  contract  for  the  nursing  of  a  person  injured  on  the  line  of  the  road, 
there  being  no  emergency  calling  for  immediate  action,  and  there  being  a 
superior  agent  within  reach;  but  the  corporation  will  be  bound  by  the  rakUI- 
cation  of  such  contract  by  the  general  manager.*  

•  See  ante,  768. 
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ACTION  for  gerrioes.    The  opinion  states  the  ease.    The  phunt- 
ifl  had  judgment  below. 

A.  Dowling,  for  appellant 

J.  V.  Kelso,  for  appellee. 

ZoLLABS,  C.  J.  The  only  question  in  this  case  is  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding  and  judgment  of  the 
court  below  against  the  appellant  The  substance  of  the  evidence  is  as 
follows:  In  1882,  one  John  Barnett  was  badly  injured  and  mangled 
at  a  tunnel  on  the  line  of  appellant's  railway.  He  was  removed  to 
a  hotel  and  appellee  was  employed  by  a  Mr.  Seemans,  one  of  appel- 
lant's road- masters,  to  nurse  and  care  for  him.  In  pursuance  of 
that  employment  appellee  performed  the  service  for  some  eighty 
days.  After  he  had  been  thus  employed  for  some  seventy  days  he 
was  authoritatively  notified  that  the  road-master  had  ordered  his 
wages  reduced  to  $1.50  per  day.  A  few  days  subsequent  he  was 
notified  that  the  road-master  had  ordered  his  discharge,  and  that 
the  discharge  would  bring  the  pay  for  the  services  rendered.  After 
he  had  rendered  about  sixty  days  of  service  under  the  employment 
he  presented  his  bill  to  Mr.  Snyder,  the  general  manager  of  the 
company,  who  after  having  asked  who  employed  him,  said  that  he 
would  inquire  about  the  matter  and  see  Mr.Seeman8,the  road-master. 
Subsequent  to  this  Mr.  Seemans  asked  appellee  to  reduce  his  bill 
to  $1.50  per  day,  and  promised  that  if  he  did  so  he,  Seemans, 
would  make  it  all  right.  At  about  the  time  appellee  was  employed 
the  same  road-master  employed  a  physician,  who  attended  the 
wounded  man  during  the  time  appellee  acted  as  nurse,  and  was 
paid  for  such  attendance  by  appellant,  the  railway  company. 
Another  nurse  whom  the  physician  employed  through  appellee, 
and  whose  time  appellee  kept  and  reported  to  the  company,  was 
paid  at  the  general  office  of  the  company  in  Louisville.  Appellee 
got  medicines  for  the  wounded  man  from  the  druggist,  who  was 
paid  for  the  same  by  the  company.  After  the  services  were  ren- 
dered by  appellee,  his  attorney  wrote  to  the  general  manager  of 
appellant  and  received  the  following  answer: 

"  LouisviLLB,  Kt.,  January  6,  1888. 
"J.  V.  Kelso,  Esq.,  New  Albany: 

''Dbar  Sir — Your  yesterday's  favor,  with  indosure,  at  hand. 
Mr.  Peter  McVay,  I  think,  was  employed  as  nurse  at  the  rate  of 
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tl.25  per  day,,  and  at  this  rate  I  am  willing  to  pay  him  for  aerrioes 

actaally  rendered  np  to  the  time  that  he  was  relieved  by  our  road- 

master;  am  willing  to  pay  him  no  more.    If  Mr.  McVay  wishes  to 

bring  suit,  I  have  no  means  of  preventing  him  from  so  doing.     The 

indorsement  of  0.  N.  Nntt,  as  attending  surgeon,  I  don't  think 

adds  to  the  strength  of  the  bill  as  Mr.  Nutt  was  not  employed  by 

this  company. 

«  Yours  traly, 

Wm.  Sktdbb, 

General  Managmrr 

It  will  be  obsenred  that  there  is  no  evidence  here  of  any  author- 
ity on  the  part  of  the  roadmaster  to  make  the  contract  for  the  nurs- 
ing. If  such  authority  may  not  be  inferred  from  the  title  '^  road- 
master  ''  there  is  nothing  to  show  that  he  had  authority  to  bind 
the  corporation.  In  a  strictly  legal  sense,  the  board  of  directors 
of  a  railway  company  are  the  agents  and  representatives  of  the  cor- 
poration. In  a  practical  sense,  the  board  of  directors  become  the 
corporation  itself,  so  far  at  least  as  its  relations  to  the  public  are 
concerned.  Pierce  Bailroads,  24  and  32,  and  cases  cited;  Aug. 
and  A.  Corp.,  §§  239,  280,  299;  Oohmlmi,  etc.,  Ry.  Co.  v.  Arnold^ 
31  Ind.  174. 

Whatever  authority  any  agentis,  officers  or  employees  may  have 
they  must  have  derived  from  the  board  of  directors,  or  governing 
body,  unless  conferred  by  the  charter  of  the  corporation.  Before 
the  corporation  will  be  bound  by  the  contracts  of  such  agents,  offi- 
cers or  employees,  unless  authority  is  conferred  by  the  charter,  it 
must  be  shown  that  authority  to  so  contract  has  been  given  by  the 
board  of  directors  or  governing  body,  either  expressly,  impliedly 
or  by  ratification.  Section  3897,  B.  S.  1881;  Brooklyn  Oravd 
Road  Co.  V.  Slaughter y  33  Ind.  185;  Pierce  Bailroads,  34,  and 
cases  cited;  Adriance  v.  Roomer  52  Barb.  399. 

It  is  well  settled  that  the  corporation  will  be  bound  by  the  acts 
and  omissions  of  its  agents,  officers  and  employees  within  the  line 
and  scope  of  the  agency,  office  or  employment,  and  that  when  such 
acts  or  omissions  are  shown  to  have  been  within  the  line  and  scope 
of  the  agency,  office  or  employment,  no  further  evidence  of  author- 
ity will  be  required  to  bind  the  corporation.  Such  authority,  in 
such  cases,  will  be  presumed  from  the  nature  of  the  duties  imposed 
upon  the  agent,  officer  or  employee.  But  in  order  that  this  pre- 
sumption may  be  indulged,  it  must  in  some  way  be  known  what 
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these  duties  are.  Pittsburghy  eie,,  Ry.  Oo.  y.  Ruby^  38  Ind.  294; 
&  c,  10  Am.  Bep.  Ill;  Ohio^  etc.,  Ry.  Co,  v.  Oollarn,  73  Ind.  261; 
8.  c.y  38  Am.  Bep.  134;  Lafayette,  etc.,  R.  Co.  v.  Ehman,  30  Ind. 
83;  WiUiams  v.  Uammach,  27  Miss.  209;  Pierce  Bailroads,  277. 

Whether  or  not  the  courts  may,  in  any  case,  presume  authority 
on  the  part  of  these  seyeral  subordinates  to  bind  the  corporation 
in  the  manner  they  may  have  undertaken  to  do,  or  take  judicial 
notice  of  the  authority  from  the  title  giren  to  the  agent,  officer  or 
employee,  we  shall  hare  occasion  to  determine  hereafter. 

It  is  yery  clear,  upon  authority  and  reason,  that  there  is  nothing 
in  the  ordinary  meaning  of  the  term  ^'  roadmaster,''  from  which 
the  courts  may  know  or  presume  that  such  employee  has  authority 
to  bind  the  company  for  attendance  and  nursing  of  a  person  injured 
upon  the  line  of  the  railroad,  whether  such  person,  when  injured, 
be  an  employee,  passenger,  or  a  person  sustaining  no  relation  to  the 
corporation.  And  conld  the  courts  judicially  know  that  the  road- 
master  is  a  person  having  charge  of  the  repairs  of  the  road,  still 
they  could  not  judicially  know,  or  presume  from  this,  that  he  has 
authority  to  bind  the  corporation  for  the  nursing  of  persons  in- 
jured upon  the  road,  whether  by  trains  or  otherwise.  City  of 
Lafayette  y.  Jafnee,  92  Ind.  240;  s.  c,  47  Am.  Bep.  140. 

The  case  of  Tucker  y.  8t.  Lwiik,  etc.,  Ry.  Co.,  54  Mo.  177,  was 
an  action  by  a  physician  against  the  company  to  reooyer  for  surgical 
and  medical  treatment  of  a  brakeman  injured  while  on  duty.  He 
was  employed  by  the  section  agent  and  the  conductor  of  the  train. 
It  was  held  that  he  could  not  recoyer.  After  stating  that  there  was 
no  evidence  that  they  had  any  authority  to  employ  the  physician  on 
the  corporation's  account,  the  court  said:  ''  It  is  only  shown  that 
they  were  agents  of  defendant  in  conducting  its  railroad  business, 
which  of  itself  could  certainly  give  them  no  authority  to  employ 
physicians,  for  the  defendant,  to  attend  to,  and  treat  persons  acci- 
dentally injured  on  the  road.'' 

The  case  of  Brown  v.  Miasottri,  etc,  Ry.  Co.,  67  Mo.  122,  was 
«n  action  for  drugs  to  a  woman  who  had  been  hurt  by  one  of  the 
company's  trains.  They  were  furnished  upon  orders  given  by  m 
division  superintendent  The  court  said:  **  No  proof  was  offered 
as  to  the  duties  of  such  officer,  and  the  courts  cannot  take  judicial 
notice  of  them."  For  want  of  such  proof  the  judgment  was  ns- 
versed. 

In  the  case  of  Mayherry  v.  Ohieago,  etc,  R.  Co.,  75  Mo.  492,  it 
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was  held  that  the  fact^  that  a  physician  in  the  service  of  a  railroad 
company  is  authorized  to  bay  medicines  on  the  credit  of  the  com- 
pany, does  not  imply  a  power  to  bind  the  company  by  a  contract 
for  board,  lodging,  attendance  and  nursing  of  a  brakeman  injured 
on  one  of  the  company's  trains. 

In  the  case  of  Rankm  y.  New  Englandy  etc.,  Siloer  Mining  CfK, 
4  Nev.  78,  it  was  held  that  *^  No  one  can  be  held  upon  a  contract 
executed  by  another  as  agent,  until  it  is  satisfactorily  shown  that 
he  possessed  the  authority  to  act  for  the  principal  in  that  particular 
character  of  transaction,"  and  hence,  that  the  full  power  of  a  fore- 
man to  employ  workmen  for  the  construction  of  a  mill,  and  pay 
them  for  their  services,  does  not  include  or  imply  the  power  to  pur- 
chase lumber  or  enter  into  contracts  respecting  it. 

The  case  of  Marquette,  etc.,  R.  Co.  v.  Taft,  28  Mich.  289,  was  an 
action  by  a  surgeon  against  the  company  for  services  rendered  an 
employee  who  was  injured  while  on  duty.  He  was  employed  by 
the  superintendent  and  the  yard-master  who  had  charge  of  the  busi- 
ness and  men  in  the  yard,  where  the  employee  was  engaged  when 
injured,  and  who  had  the  right  to  employ  men  for  all  purposes  they 
were  required  for  in  the  yard,  and  to  discharge  them.  While  the 
court  divided  as  to  the  authority  of  the  superintendent,  the  judges 
all  agreed  that  under  the  evidence  the  yard-master  had  no  author- 
ity to  bind  the  company  by  the  employment  of  the  surgeon.  The 
eourt  said:  ^'  There  is  certainly  nothing  in  the  evidence  respect- 
icig  the  business  required  of  Theil  (yard-master),  or  in  his  position 
in  the  company's  service,  which  suggests  his  possession  of  authority 
to  bind  by  contracts  for  professional  services.  He  was  a  mere  yard- 
master,  charged  with  local  and  very  circumscribed  duties,  and  those 
4a  ties  do  not  appear  to  have  had  any  connection  with  the  employ- 
ment of  professional  assistance  for  the  company."  Two  of  the 
judges  held  that  without  proof  of  authority  on  the  part  of  the  super- 
intendent, other  than  that  furnished  by  his  title  simply,  the  com 
p9.ny  was  not  bound  by.  his  employment  of  the  surgeon. 
.  The  case  of  Cox  y.  Midland,  etc.,  Ry^  do,,  3  Ezch.  268,  cited  in 
Wood. on  Master  and  Servant,  at  page  506,  section  262,  was  an 
action  by  a  physician  against  the  company  to  recover  for  attendance 
^pon  a  person  injured  by  the  company's  employees.  The  physician' 
was  employed  by.a  station  master,  who  acted  as  the  chief  ofBcer  of 
the  passenger  and  other  departments.  It  was  held  that  the  com* 
paqy  was  not  liable.     Pabkb,.  B.,  delivering  tiie  opinion  of  the 
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coart,  after  giving  severa]  iUastrations  to  show  that  the  company 
was  not  liable,  said:  '^  The  employer  of  an  agent  for  a  particular 
pnrpose  gives  only  the  authority  necessary  for  that  agency  under 
ordinary  circumstances." 

•  In  the  case  of  AtlanHcy  etc.,  B,  Co.  v.  Seisner,  18  Eans.  458,  it 
was  said:  '^The  authorities  cited  sustain  the  proposition  that  a 
station  agent  of  a  railroad  company  is  not  authorized,  by  virtue  of 
his  position  as  such  agent,  to  employ  a  hotel-keeper,  at  the  expense 
of  the  company,  to  attend  to  one  of  its  brakemen,  injured  while 
working  for  the  company,  nor  to  fuiiiish  such  employees  with  board 
and  lodging  while  disabled."  The  same  doctrine  is  fully  recognized 
in  the  following  cases:  Toledo,  etc.  By.  Co.  v.  Bodrigues,  47  111. 
188;  Toledo,  etc..  By.  Co.  v.  Prince^  60  id.  26;  Cairo,  etc.,  B.  Co.  v. 
Mahoney,  82  id.  73;  Pacific  B.  Co.  v.  Thomas,  19  Kans.  256; 
Atchison,  etc.,  R.  Co.  v.  Beecher,  24  id.  228;  B.  o.^  1  Am.  &  E.  B. 
S.  Gas.  343.  See  also,  1  Rorer  Bailroads,  666. 
'  Many  more  cases  to  the  same  effect  might  be  cited.  We  know  of 
no  authority  to  the  contrary,  and  think  none  can  be  found  that 
would  hold  the  company  liable  upon  the  contract  alone  of  the 
road-master,  under  the  circumstances  of.  this  case.  As  there  is 
nothing  before  us  to  show  that  the  contract  made  with  appellee 
by  the  road-master  was  within  the  line  of  his  employment,  or  that 
^e  had  authority  to  represent  or  bind  the  corporation  by  such  a 
contract,  we  must  hold  that  the  corporation  is  not  bound  by-  it, 
xinless  it  was  recognized  and  ratified  by  the  corporation..  Thai  a 
contract  which  an  agent  has  no  authority  to  make  may  bi9  ratified 
by  the  corporation,  so  as  to  become  binding  upon  it,  is  well  settled 
•by  the  authorities.  If  the  general  manager  in  this  instance  had 
authority  to  represent  and  bind  the  corporation  by  such  con- 
tracts, he  had  authority  to  ratify  the  contract  made  by  the  road- 
master.  If  he  had  such  authority,  the  evidence  here  is  ample  to 
show  that  the  contract  by  the  road-master  was  ratified,  and  thus 
•became  obligatory  upon  the  corporation.  Here  we  meet  the  most 
important  and  difiScult  question  in,  the  case.  There  is  evidence 
sufficient  to  show  that  Mr.  Snyder  was  the  general  manager  of 
appellant^  the  irailway  company ;  but  direct  evidence  that  as 
general  manager  he  had  authority  to  bind  the  company  by  such  a 
contract,  is  wanting.  The  fact  that  the  druggist,.  }^ysician  and 
Jone  of  the  nurses  were  paid  by  tbe  cpmpany,  is  some  evidence  of 

•IrisL authority  as  to  the  contracts  with  them,  but  it  is  hardly  suffi- 

• »      .  . .  ' 
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oient,  of  itself,  upon  which  to  base  a  reooyery  in  favor  of  appellee. 
As  there  is  no  direct  evidence  of  such  authority  having  been  dele- 
gated to  the  general  manager  by  the  corporation,  so  there  is  no  di- 
rect evidence  as  to  what  his  duties  as  general  manager  were,  from 
which  his  authority  might  be  inferred.  Can  we  presume,  from  the 
title  '*  general  manager/'  that  the  duties  and  powers  of  the  general 
manager  were  sufficiently  comprehensive  to  include  contracts  for 
the  nursing  of  a  person  wounded  upon  appellant's  road?  The  term 
'^general  manager"  of  a  corporation,  according  to  the  ordinary 
meaning  of  the  term,  indicates  one  who  has  the  general  direction 
and  control  of  the  affairs  of  the  corporation,  as  contradistinguished 
from  one  who  may  have  the  management  of  some  particular  branch 
of  the  business.  There  is  no  class  of  business  of  any  thing  like  the 
magnitude  of  the  railroad  business  of  to-day,  that  is  so  open  to 
common  observation,  and  of  which  the  general  public  know  so 
much.  The  terms  road-master,  section  boss,  conductor,  station 
agent,  superintendent  and  general  manager,  are  terms  familiar  to 
the  whole  people,  and  the  public  has,  in  the  main,  a  correct  under- 
standing of  the  ordinary  duties  of  these  several  classes  of  officers, 
agents  and  employees,  and  that  their  duties  and  powers  are  limited 
to  the  keeping  up  of  the  road,  rolling  stock,  etc.,  and  operating  the 
road  in  the  transportation  of  freight  and  passengers.  We  should 
have  to  shut  our  eyes  to  the  most  common  observation  to  hold  that 
the  courts  will  not  presume  that  the  '^  general  manager  of  a  rail- 
way has  authority  to  bind  the  corporation  by  contracts  for  medical 
and  other  services  to  an  injured  employee,  passenger,  or  other  per^ 
son  wounded  on  the  road  by  any  agency  of  the  company. 

Different  section  bosses  or  road-masters  may  have  different  duties 
imposed  upon  them,  and  be  clothed  with  different  powers,  by  dif- 
ferent corporations.  The  same,  probably,  may  be  said  of  superin- 
tendents. Possibly  the  same  may  be  said  of  '^  general  managers,'' 
but  this  term  indicates  a  general  control  and  direction  of  all  mat- 
ters connected  with  the  operation  of  the  road,  and  until  the  con- 
trary 18  shown,  the  presumption  ought  to  be  indulged  by  the  courts 
that  such  an  officer  has  authority  to  care  for  the  wounded  persons 
above  mentioned.  In  many  cases  it  would  be  difficult  to  have  ac^ 
tion  by  the  board  of  directors  ;  and  in  many  cases,  if  prompt  and 
efficient  measures  were  not  adopted,  the  corporation  might  be  sub- 
jected to  additional  damages.  It  has  been  held  that  the  courts  will 
take  notice  of  the  duties  and  powers  of  cashiers  of  banks. 
0rs,  eiCf  Bank  v.  Troy  0%ty  Bankf  1  Doug.  (Mich.)  457. 
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In  the  case  of  Sturgea  y.  Bank  of  GinAmnlUj  11  Ohio  St.  153, 
the  coart  said  :  ''It  is  not  claimed  that  the  respective  duties  of 
the  board  of  directors,  president  and  cashier,  in  the  exercise  of  the 
franchises  of  the  bank,  are  prescribed  by  the  charter.  So'  far 
therefore  as  the  limitation  of  the  appropriate  duties  of  the  cashier 
depend  upon  his  office,  we  can  only  have  respect  to  the  ordinary 
and  well  understood  duties  of  that  officer  in  determining  his  powers. 
A  cashier  is  defined  to  be  one  who  has  charge  of  money,  or  who 
fiuperintends  the  books,  payments  and  receipts  of  a  bank  or  mon- 
eyed institution.  His  actual  powers  and  duties,  like  those  of  all 
other  agents,  may  be  more  or  less  qualified,  restricted  or  enlarged 
by  the  corporation,  institution  or  party  for  whom  he  acts.  But  in 
this  case,  there  being  nothing  to  show  any  restriction  or  qualifica- 
tion of  his  powers  in  that  regard,  the  duties  of  the  cashier  may 
reasonably  be  understood  to  extend  to  the  buying  and  selling,  and 
negotiating  bills  of  exchange,  checks  and  promissory  notes,  as  well 
as  to  that  of  borrowing  money,  as  the  agent  of  the  bank,"  etc. 
These  cases  were  cited  approvingly  in  the  case  of  Touaey  y.  Tawy 
19  Ind.  212.  If  the  courts  may  thus  take  notice  of  the  duties  and 
powers  of  cashiers  of  banks,  we  can  think  of  no  reason  why  they 
should  not  presume,  from  the  title,  that  general  managers  of  rail- 
ways have  power  and  authority  to  bind  the  corporation  by  a  con- 
tract such  as  that  under  discussion. 

In  the  case  of  New  Albany,  etc,  B.  Co.  y.  JIasIM,  11  Ind.  301, 
it  was  held  that  the  corporation  was  liable  upon  a  contract  for  fenc* 
ing  the  road,  made  by  a  general  superintendent  of  the  corporation. 
There  seems  to  haye  been  no  eyidenceof  his  duties  other  than  could 
be  inferred  from  the  title ''  general  superintendent."  The  court  said : 
^*  He  was  the  general  superintendent  of  the  road,  and  of  course 
the  general  agent  of  the  company,  and  as  such,  it  may  be  fairly 
presumed  that  he  was  clothed  with  authority  to  bind  his  principid 
in  contracts  relative  to  the  safe  and  effective  operations  of  the  road. 
Bailroad  companies,  in  all  cases,  contract  through  their  agents. 
The  law  makes  it  their  interest  to  fence  their  track.  *  ^  *  Anj 
npon  whom,  more  than  such  general  agent,  would  the  duty  of  mak- 
ing a  contract  similar  to  the  one  in  suit  appropriately  rest  P  In  the 
sbeence  of  conflicting  evidence,  we  are  not  allowed  to  avoid  the 
conclusion,  that  the  agent,  in  this  instance,  acted  within  the  scope 
of  his  authority."  We  have  many  cases  of  what  may  be  presumed 
by  the  courts,  and  of  what  they  will  take  notice  without  proot 
Vol.  XLTX  —  98 
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The  following  are  not  directly  in  point  upon  the  exact  question 
under  examination,  but  they  are  analogous,  and  serve  to  throw  light 
upon  it :  Carman  v.  StcUe^  18  Ind.  460 ;  Wa$'d  v.  OolyAan,  30  id. 
395  ;  Manning  y.  Oasharie,  27  id.  399  ;  Hip$8  ▼.  Cochran,  13  id. 
175 ;  Indianapolis,  a^,  R.  Co.  y.  Siephens^  28  id.  429  ;  Indian^ 
apolts,  etc.,  R.  Co,  y.  (hM,  15  id.  42 ;  Ross  y.  Boswett,  60  id.  235  ; 
Abshire  y.  Maiher,  27  id.  381 ;  AbdY.  Alexander,  45  id.  523  ;  &  c, 
15  Am.  Bep.  270 ;  Eagan  y.  State,  53  Ind.  162  ;  SchluAt  y.  State, 
56  id.  173 ;  Wiles  y.  State,  33  id.  206  ;  Staie  y.  Swift,  69  id.  505  ; 
Board,  etc.,  y.  May,  67  id.  562 ;  United  States  Ex.  Co.  y.  Keefer, 
59  id.  263  ;  Buett  y.  State,  72  id.  528 ;  Terre  Haute,  etc.,  R. 
Co.  y.  Pierce,  95  id.  496  ;  Stout  y.  SkUe,  96  id.  407 ;  Myers  y.  &ate^ 
93  id.  251. 

In  the  case  of  Atlantic,  etc,  R.  Co.  y.  Reisner,  supra,  without 
proof  of  the  duties  and  powers  of  the  general  agent,  the  company 
was  held  liable  upon  his  contract  with  a  hotel  keeper  for  board  and 
attendance  to  a  brakeman,  injured  while  working  for  the  company. 
It  was  said:  **  In  the  case  of  a  general  agency,  the  principal  holds 
out  the  agent  to  the  public  as  haying  unlimited  authority  as  to  all 
his  business.  When  the  witness  testified  that  Hyde  was  the  general 
agent  of  the  road  at  Atchison,  he  thereby  gaye  eyidence  that  the 
railroad  company  held  out  to  the  public  such  person  as  its  agent  in 
all  its  business  and  employment,  in  other  words,  the  general 
agent  of  the  company  is  virtually  the  corporation  itself.  *  *  * 
General  manager  and  general  agent  are  synonymous  terms.''  The 
same  doctrine  was  held  in  the  case  of  Atdiison,  etc.,  R.  Co.  y. 
Reecher,  supra. 

: .  The  case  of  Toledo,  etc.,  Ry.  Co.  y.  Rodrigues,  supra,  was  an 
action  to  recover  for  nursing  an  injured  employee.  The  nurse  Was 
employed  by  the  local  station  agent,  who  by  letter  notified  the  gen- 
eral superintendent  of  the  road  of  the  employment.  To  this  letter 
there  was  no  answer  nor  was  the  employment  otherwise  disapproved^ 
When  the  bill  was  presented  the  genei^d  superintendent  said  that 
he  would  pay  reasonable  charges,  and  based  his  objection  only  upon 
the  amount  of  th^  bill.  It  was  held  that  this  amounted  to  a  rati- 
fication of  the  contract  by  the  agent  and  bound,  the  company.  In 
speaking  of  the  general  superintendent  the  court  said:  '^  As  hia 
title  implies,  he  has  a  general  superintendence  of  the  business  af- 
fairs of  the  road  and  we  deem  it  but  a  reasonable  infe.rence  to  con- 
clude, thai  this  was, withiQ. the  scope  of  these  poifers  and- that  when 
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exercifled  the  company  must  be  held  liable."  Because  the  regula- 
tioDB  are  not  open  to  the  public  it  would  be  unreasonable  to  require 
positive  proof  of  such  authority. 

The  case  of  lirre  Haute,  etc.,  R.  Oo.  v.  Pierce,  supra,  was  an 
action  by  a  surgeon  to  recover  for  amputating  the  leg  of  an  em- 
ployee, injured  while  at  work  for  the  company.  The  facts  of  the 
employment  and  report  to  the  general  superintendent  were  almost 
identical  with  the  case  last  above.  It  was  held  that  the  company 
was  liable  upon  the  ground  of  ratification.  There  was  no  proof  of 
the  duties  or  powers  of  the  general  superintendent.  The  court 
seems  to  have  presumed  from  the  title  of  his  o£Bce,  that  he  had 
authority  to  bind  the  company  for^uch  surgical  services. 

The  case  of  Lid%anapol%8,  etc,  R.  Co.  v.  Morris,  67  111.  295,  was 
similar  except  that  the  action  was  to  recover  for  nursing  and  care, 
and  the  employment  was  by  the  conductor,  who  leported  to  the 
general  officers.  It  was  held  that  there  was  a  ratification  of  the  em- 
ployment, and  that  the  company  was  liable. 

XTndQr  a  vmilar  state  of  facts,  a  like  ruling  was  made  in  the  case 
of  Cairo  i£  St.  Louis  R.  Co.  v.  Mahoney,  82  111.  73.  In  the  case 
of  Pacific  R.  Co.  V.  I%omas,  19  Kans.  256,  it  was  held  that  in  the 
absence  of  evidence  to  the  contrary  it  should  be  presumed  that  the 
general  superintendent  of  a  railway  has  authority  to  employ  phy- 
sicians and«  surgeons  to  attend  an  employe^  injured  while  workipg 
for  the  company,  and  hence  power  to  ratify  an  employment  by 
agents  who  had  no  such  authority.  This  case  went  further  than 
we  need  go  here,  and  announced  a  proposition  that  we  need  not 
now  approve  or  disapprove,  viz.,  that  the  same  presumption  should 
be  indulged  as  to  a  division  superintendent,  upon  whose  division 
.the  injury  occurred.  The  company  was  held  liable  upoA  the 
ground  that  the  employment  •  was  ratified  by  the  superintendent. 
The  evidence  of  ratification  was  much  weaker  than  in  the  case 
before  us. 

*  The  doctrine  of  the  above  cases  is  fully  sustained  by  the  caise  of 
Southgate  v.  Atlantic,  etc.,  R;  Cb.i  61  Mo.  89,  and  the  case  of 
Atnertcan  Ins.  Co.  v.  Oailey,  9  Paige,  496;  38  Am.  Dec.  561, 
therein  cited.  Upon  iihe  general  doctrine  of  what  the  courts  take 
notice  without  proof,  see  1  Best  Ev.,  g  253;  Whart.  Ev.  1,  §  330  et 
seq.,  and  cases  cited. 

.'•  Applying  the  doctrine  of  the  abave  authorities  to«tbe  case  before 
us,  it  must  be  held  that  the  general  manager  had  .i^uthority  to 
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make  the  contract  with  appellee,  and  hence  anthoritj  to  ratify  the 
contract  as  made  by  the  road-master;  and  that  he  did  so  ratify 
it  and  thus  made  the  corporation  liable.  There  is  no  evidence  as 
to  how  Barnett  was  injured;  but  inasmuch  as  the  general  manager 
ratified  contracts  for  taking  care  of  him,  and  the  company  paid 
for  such  service  (except  the  claim  of  appellee)  it  should  be  pre- 
sumed —  there  being  no  evidence  to  the  contrary — that  the  injury 
was  so  inflicted  as  that  the  contract  for  his  care  was  not  uUra  vtres. 
See  Board,  ete^  v.  SbUUr,  52  Ind.  171;  Oiiy  of  Anderson  v.  (y  Connor, 
98  id.  168. 

There  is  nothing  in  the  evidence  that  would  justify  us  in  reversing 
the  judgment  because  of  an  excessive  recovery. 

We  have  given  to  the  questions  involved  m  this  case  a  thorough 
and  extended  examination,  not  on  account  of  the  amount  involved, 
but  on  account  of  the  importance  of  the  questions.  As  we  find 
no  available  error  in  the  record,  the  judgment  is  affirmed  with 
costs. 

Judgment  affirmed. 


Oabtkb  y.  Louisvilui,  Nbw  Albakt  avd  OmoAoo  Sailwat 

CoKPurr. 

Matter  and  mntant—mrwmU  ^feeding  trtapaemr  from  leeomatiee  engine, 

Wheve  a  trespaaaer  upon  a  ndlway  locomotive  engine  was  thiown  off  by  tha 
servants  of  the  railway  company,  while  the  engine  was  moving  at  a  dan- 
gerous speed,  and  ran  over  and  injoied,  the  eompany  is  IlaUe  therefor. 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

B.  F.  Lave,  H.  0.  Morrieon,  T.  B.  Adams,  L.  T.  Miehener,  O. 
8.  Orih  and  J.  Park,  for  appellant. 

J.  R.  Oroffrath,  T.  A.  Stuart^  S.  P.  Baird  and  W.  F.  SHttweO, 
for  appellee. 
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MoBRiSy  G.  This  is  a  sait  for  damages  commenced  by  the  appel- 
lant against  the  appellee  for  a  personal  injury,  alleged  to  have  been 
caused  by  the  wrong  of  the  appellee.  The  complaint  contains  four 
paragraphs. 

It  is  stated  in  the  first  paragraph  of  the  complaint  that  on  the 
34th  day  of  July,  1877,  the  appellee  was  running  and  operating  a 
railroad  located  in  Tippecanoe  county;  that  it  was  running  engines 
and  cars  on  its  said  road,  and  that  it  was,  at  the  same  time,  using 
and  running  an  engine  on  a  side  track  of  said  road,  in  and  near 
the  city  of  Lafayette,  in  said  county,  in  and  about  the  transaction 
of  its  business;  that  while  engaged  in  running  and  operating  said 
engine  on  said  side  track  in  and  about  its  said  business,  and  when 
said  engine  was  not  in  motion,  the  appellant  and  others,  with  the 
knowledge  of  and  without  objection  from  the  servants  of  the  ap- 
pellee having  charge  of  said  engine,  got  on  to  the  same;  that  while 
the  appellant  was  so  on  said  engine,  and  seated  in  the  front  part  of 
the  same,  under  the  head-light  thereof,  said  servants  of  the  appel- 
lee, having  charge  of  said  engine,  put  the  same  in  motion  on  said 
side  track,  and  while  said  engine  was  running  at  a  rate  of  speed 
that  made  it  unsafe  for  the  appellant  to  get  ofF  of  the  same,  one 
of  said  servants  ordered  him  off,  to  which  he  replied  that  he  would 
get  off  if  they  would  stop  the  engine  so  that  he  could  safely  do  so; 
that  thereupon,  without  checking  the  speed  of  the  engine,  the  said 
servant  shoved  him  off  of  said  engine  on  to  said  side-track  and  in 
front  of  the  engine,  in  such  position  that  his  left  leg  came  in  con- 
tact with  the  rail  of  said  track;  that  the  wheels  of  said  engine 
passed  over  the  appellant's  left  leg,  crushing  the  bones  thereof  so 
that  it  became  and  was  necessary  to  amputate  his  said  leg  some 
four  inches  below  the  knee;  that  he  suffered  great  pain  and  was 
put  to  great  expense,  etc. 

The  second  paragraph  of  the  complaint  is  like  the  first,  except 
that  the  statement  that  the  appellant  got  upon  the  engine  with  the 
knowledge  and  without  objection  from  the  appellee's  servants  hav- 
ing charge  of  said  engine,  is  omitted.  It  states  that  one  of  the 
appellee's  servants  having  charge  of  said  engine  seized  the  appel- 
lant and  negligently  threw  him  from  said  engine.  In  other 
respects  they  are  the  same. 

The  third  paragraph  is  in  substance  the  same  as  the  first;  it 
states  that  the  appellant  got  on  the  engine  with  the  knowledge  and 
notice  of  the  appellee;  that  the  appellee,  through  its  servants  and 
while  the  engine  was  in  motion,  shoved  the  appellant  off,  etc. 
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The  fourth  paragraph  ifl  the  same  as  the  third  except  that  it 
states  that  the  appellee  negligently  and  carelessly  poshed  the  appel- 
lant from  the  engine. 

The  appellee  demurred  separately  to  each  paragraph  of  the  com- 
plaint, on  the  ground  that  neither  states  facts  suflBcient  to  consti- 
tute a  cause  of  action.  The  court  sustained  the  several  demarreis, 
4ind  the  appellant  electing  to  stand  by  his  complaint,  final  judg- 
ment was  rendered  for  the  appellee. 

The  errors  assigned  bring  in  question  the  rulings  of  the  court 
upon  the  demurrers  to  the  complaint 

The  appellee  contends  that  each  pal*agraph  of  the  complaint  is 
fatally  defective,  because  neither  shows  it  to  have  been  in  fault; 
that  upon  the  facts  stated  it  is  not  responsible  for  the  acts  of  those 
who  threw  the  appellant  from  the  engine;  that  those  who  threw  or 
pushed  the  appellant  off  the  engine  are  not  alleged  or  shown  to 
have  been  acting  within  the  scope  of  their  employment. 

It  may  be  safely  assumed,  we  think,  that  the  appellee  was  upon 
the  facts  stated  in  each  paragraph  of  the  complaint  wrongfully 
upon  the  appellee's  engine.  He  must  have  known  that  the  posi- 
tion which  he  had  voluntarily  taken  and  occupied  upon  the  engine 
— ^in  the  front  portion  of  it  under  the  head-light — ^was  a  dangerous 
4md  improper  one.  He  is  not  alleged  to  have  been  invited  by  the 
jtppellee  or  its  servants  to  occupy  this  position  of  danger.  The  use 
•of  the  engine,  its  construction  and  obvious  design,  unmistakably 
notified  the  appellant  that  it  was  not  intended  for  the  purpose  for 
which  he  was  improperly  using  it.  He  was  voluntarily  and  wrong- 
fully upon  the  engine  and  therefore  took  upon  himself  what- 
ever risks  and  perils  not  occasioned  by  the  wrongful  acts  of  those 
in  charge  of  the  engine  might  attend  the  position  which  he  had 
assumed.  Nor  does  the  fact  that  the  appellant  was  thus  upon 
the  engine  with  the  knowledge  of  and  without  objection  from 
those  in  charge  of  it,  excuse,  much  less  justify,  his  conduct.  The 
knowledge  of  the  appellee's  servants  and  their  failure  to  object  will 
under  the  circumstances  stated  in  the  complaint  hardly  warrant 
the  inference  that  the  appellee  had  authorized  such  servants  to 
jissent  to  and  approve  for  it  the  conduct  of  the  appellant.  The 
engine  itself,  its  uses  and  obvious  design,  were  a  warning  and  pro- 
test against  the  conduct  of  the  appellant  which  he  was  not  at  liberty 
to  ignore  or  disregard.  He  could  not  without  negligence  assume 
the  position  which  he  avers  he  did,  so  obviously  dangerous,  even 
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with  the  permission  of  those  in  charge  of  the  engine.     Robertson 
T.  New  York,  eic.,  R.  Co.,  22  Barb.  91. 

Though  wrongfully  upon  the  appellee's  engine^  the  appellant  did 
not  thereby  assume  the  risks  to  his  person  that  might  be  caused  by 
the  wrongful  acts  of  the  appellee's  servants,  and  if  such  acts  were 
expressly  or  constrnctiyely  authorized  by  the  appellee,  it  must  bd 
held  to  be  liable  for  their  consequences.  It  is  averred  in  each  para- 
graph of  the  complaint,  that  one  of  the  appellee's  servants  pushed 
the  appellant  from  the  engine  while  it  was  moving  at  a  rate  of  speed 
which  rendered  it  dangerous  for  him  to  get  off  of  it;  that  he  fell  in 
front  of  it  and  on  the  rail  of  the  track,  and  was  injured  by  the 
wheels  of  the  engine  passing  over  his  leg.  Though  wrongfully  upon 
the  engine,  the  appellant  was  not  an  outlaw,  nor  did  he  thereby 
assume  the  risks  to  his  person  caused  by  the  alleged  conduct  of  the 
servants  of  the  appellee.  He  assumed  the  risks  incident  to  his  own 
wrong,  but  not  those  incident  to  or  directly  resulting  from  the 
wrongful  act  of  the  servant.  To  push  or  throw  the  appellant  from 
his  position  on  the  engine,  while  it  was  running  at  a  speed  that 
made  it  dangerous  for  him  to  get  off,  was  an  act,  not  of  omission, 
of  mere  negligence,  in  the  sense  in  which  the  word  is  used  in  the 
case  of  Pennsylvania  Co.  v.  Sinclairy  62  Ind.  301,  and  other  cases 
referred  to  by  the  appellee,  but  of  reckless  aggression,  evincing  a 
wanton  indifference  to  consequences  and  willingness  to  inflict 
injury. 

The  appellee  contends  that  unless  it  is  alleged  or  shown  that  the 
acts  of  its  employees  were  willful  or  purposed,  the  complaint  is  bad, 
because  there  was  negligence  on  the  part  of  the  appellant.  Grant 
this,  though  we  do  not  decide  it,  yet  the  complaint  shows  that 
those  in  charge  of  the  engine  were  guilty  of  something  more  than 
mere  negligence,  as  that  word  is  used  in  the  case  of  Pennsylvania 
Co.  V.  Sinclair  J  stipra,  relied  upon  by  the  appellee.  There  was, ' 
according  to  the  averments,  that  '*  something  more  than  mere  neg- 
ligence," which  evinces  willfulness,  a  purpose  to  injure.  Here  the 
injury  was  the  direct  result  of  the  aggressive  act  of  the  appellee's 
servant.  The  act  of  pushing  the  appellant  off  the  engine  was  the 
proximate  cause  of  the  injury.  The  wrong  of  the  appellant  was  not 
proximate  to  the  injury  so  as  to  preclude  his  right  to  recover. 
True,  if  he  had  not  been  upon  the  engine,  he  would  not  have  been 
thrown  from  it;  but  though  wrongfully  upon  the  engine,  had  he 
been  let  alone,  or  properly  removed  from  it,  he  might  not  have 
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The  foarth  paragraph  is  the  same  as  the  third  except  that  it 
states  that  the  appellee  negligently  and  carelessly  poshed  the  appel- 
lant from  the  engine. 

The  appellee  demurred  separately  to  each  paragraph  of  the  com- 
plaint, on  the  ground  that  neither  states  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  sustained  the  several  demurrers, 
s,ni  the  appellant  electing  to  stand  by  his  complaint,  final  judg- 
ment was  rendered  for  the  appellee. 

The  errors  assigned  bring  in  question  the  rulings  of  the  court 
upon  the  demurrers  to  the  complaint 

The  appellee  contends  that  each  paiagraph  of  the  complaint  is 
fatally  defective,  because  neither  shows  it  to  have  been  in  fault; 
that  upon  the  facts  stated  it  is  not  responsible  for  the  acts  of  those 
who  threw  the  appellant  from  the  engine;  that  those  who  threw  or 
pushed  the  appellant  off  the  engine  are  not  alleged  or  shown  to 
have  been  acting  within  the  scope  of  their  employment. 

It  may  be  safely  assumed,  we  think,  that  the  appellee  was  upon 
the  facts  stated  in  each  paragraph  of  the  complaint  wrongfully 
upon  the  appellee's  engine.  He  must  have  known  that  the  posi- 
tion which  he  had  voluntarily  taken  and  occupied  upon  the  engine 
— ^in  the  front  portion  of  it  under  the  head-light — was  a  dangerous 
4md  improper  one.  He  is  not  alleged  to  have  been  invited  by  the 
4ippellee  or  its  servants  to  occupy  this  position  of  danger.  The  use 
•of  the  engine,  its  construction  and  obvious  design,  unmistakably 
notified  the  appellant  that  it  was  not  intended  for  the  purpose  for 
which  he  was  improperly  using  it.  He  was  voluntarily  and  wrong- 
fully upon  the  engine  and  therefore  took  upon  himself  what- 
•ever  risks  and  perils  not  occasioned  by  the  wrongful  acts  of  those 
in  charge  of  the  engine  might  attend  the  position  which  he  had 
assumed.  Nor  does  the  fact  that  the  appellant  was  thus  upon 
the  engine  with  the  knowledge  of  and  without  objection  from 
those  in  charge  of  it,  excuse,  much  less  justify,  his  conduct.  The 
knowledge  of  the  appellee's  servants  and  their  failure  to  object  will 
under  the  circumstances  stated  in  the  complaint  hardly  warrant 
the  inference  that  the  appellee  had  authorized  such  servants  to 
jissent  to  and  approve  for  it  the  conduct  of  the  appellant.  The 
•engine  itself,  its  uses  and  obvious  design,  were  a  warning  and  pro- 
test against  the  conduct  of  the  appellant  which  he  was  not  at  liberty 
to  ignore  or  disregard.  He  could  not  without  negligence  assume 
the  position  which  he  avers  he  did,  so  obviously  dangerous,  even 
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with  the  permission  of  those  in  charge  of  the  engine.  Robertson 
y.  New  York,  eic.y  R.  Co.,  22  Barb.  91. 

Though  wrongfully  upon  the  appellee's  engine^  the  appellant  did 
not  thereby  assume  the  risks  to  his  person  that  might  be  caused  by 
the  wrongful  acts  of  the  appellee's  servants,  and  if  such  acts  were 
expressly  or  constrnctiyely  authorized  by  the  appellee,  it  inust  be 
held  to  be  liable  for  their  consequences.  It  is  averred  in  each  para- 
graph of  the  complaint,  that  one  of  the  appellee's  servants  pushed 
the  appellant  from  the  engine  while  it  was  moving  at  a  rate  of  speed 
which  rendered  it  dangerous  for  him  to  get  off  of  it;  that  he  fell  in 
front  of  it  and  on  the  rail  of  the  track,  and  was  injured  by  the 
wheels  of  the  engine  passing  over  his  leg.  Though  wrongfully  upon 
the  engine,  the  appellant  was  not  an  outlaw,  nor  did  he  thereby 
assume  the  risks  to  his  person  caused  by  the  alleged  conduct  of  the 
servants  of  the  appellee.  He  assumed  the  risks  incident  to  his  own 
wrong,  but  not  those  incident  to  or  directly  resulting  from  the 
wrongful  act  of  the  servant.  To  push  or  throw  the  appellant  from 
his  position  on  the  engine,  while  it  was  running  at  a  speed  that 
made  it  dangerous  for  him  to  get  off,  was  an  act,  not  of  omission, 
of  mere  negligence,  in  the  sense  in  which  the  word  is  used  in  the 
case  of  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  and  other  cases 
referred  to  by  the  appellee,  but  of  reckless  aggression,  evincing  a 
wanton  indifference  to  consequences  and  willingness  to  inflict 
injury. 

The  appellee  contends  that  unless  it  is  alleged  or  shown  that  the 
acts  of  its  employees  were  willful  or  purposed,  the  complaint  is  bad, 
because  there  was  negligence  on  the  part  of  the  appellant.  Grant 
this,  though  we  do  not  decide  it,  yet  the  complaint  shows  that 
those  in  charge  of  the  engine  were  guilty  of  something  more  than 
mere  negligence,  as  that  word  is  used  in  the  case  of  Pennsylvania 
Co.  V.  Sinclair,  supra,  relied  upon  by  the  appellee.  There  was, 
according  to  the  averments,  that  '*  something  more  than  mere  neg- 
ligence," which  evinces  willfulness,  a  purpose  to  injure.  Here  the 
injury  was  the  direct  result  of  the  aggressive  act  of  the  appellee's 
servant.  The  act  of  pushing  the  appellant  off  the  engine  was  the 
proximate  cause  of  the  injury.  The  wrong  of  the  appellant  was  not 
proximate  to  the  injury  so  as  to  preclude  his  right  to  recover. 
True,  if  he  had  not  been  upon  the  engine,  he  would  not  have  been 
thrown  from  it;  but  though  wrongfully  upon  the  engine,  had  he 
been  let  alone,  or  properly  removed  from  it,  he  might  not  have 
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been  hurt.  The  parfcy  who  enters  a  street-car,  without  intending  to 
pay  his  fare,  is  there  wrongfully,  and  may  be  removed.  But  if 
negligently  thrown  from  the  car  by  the  owner  and  injured,  no  one 
would  doubt  the  latter's  liability.  See  Whart.  Neg,  §§  345 
ei  seq.y  and  notes;  Shear,  ft  Bedf.  Neg.,  §  264;  Lawrencdmrghy 
dc,,  R.  Co.  Y.  Monigomery,  7  Ind.  474;  Howe  y.  Ninomareh,  12 
Allen,  49;  Philadelphia^  etcy  R.  Go.  Y.Derby,  14  How.  468;  Jeffer- 
sanvitte  R.  Co.  y.  Rogers,  38  Ind.  116;  s.  c,  10  Am.  Bep.  103. 

Assuming,  as  we  have,  that  the  person  who  threw  the  appellant 
from  the  engine  was  the  servant  of  the  appellee,  and  acting  within 
the  scope  of  his  employment,  we  think  the  complaint  is  clearly  good. 

We  think  it  too  clear  to  be  seriously  questioned  that  those  in 
charge  of  and  operating  the  engine  of  the  appellee,  in  transacting 
its  business,  had  not  only  the  right  to  remove  from  it  any  person 
wrongfully  upon  it,  but  authority  to  do  so  from  the  appellee. 
Authority  to  take  charge  of  and  operate  the  engine  would  include 
authority  to  remove  from  it  any  thing  or  person  whose  presence 
upon  it  might  in  any  way  interfere  with  its  use.  Such  authority  is 
indispensably  necessary  to  enable  the  servant  to  transact  the  busi- 
ness of  the  master.  -The  question  is  not  as  to  the  manner  of  the 
removal,  but  whether  those  in  charge  of  an  engine  may,  by  authority 
of  the  master,  because  they  have  control  of  it,  remove  from  it  per- 
sons who  have  wrongfully  gotten  upon  it.  Rad  those  in  charge  of 
the  engine  stopped  it,  and  without  unnecessary  force  or  violence 
removed  the  appellant  from  it,  no  one  would  doubt  that  they  could 
justify  the  act  as  the  servants  of  the  appellee.  Indianapolis,  etc., 
R.  Co.  V.  McClaren,  62  Ind.  566;  JeffersonviOe  R.  Co.  v.  Rogers, 
supra.  In  the  latter  case  it  is  said:  ^'  If  the  act  of  the  servant  is 
within  the  general  scope  of  his  employment,  the  master  is  equally 
liable,  whether  the  act  is  willful  or  merely  negligent;  *  *  or 
even  if  it  is  contrary  to  an  express  order  of  the  master. "  It  can 
hardly  be  questioned,  we  think,  that  the  removal  of  a  person 
wrongfully  upon  an  engine  is  within  the  scope  of  the  employment 
of  those  to  whom  its  care,  management  and  control  have  been  in- 
trusted. Wood  Mast,  and  Ser.  587,  655,  656;  EvansviOe,  etc.,  R. 
Go.  V.  Baum,  26  Ind.  70;  NoblesviOe,  etc.,  0.  R.  Go.  v.  Gause,  76 
id.  142;  8.  0.,  40  Am.  Rep.  224. 

In  the  case  of  Rounds  v.  Delaware,  etc.,  R.  Go.,  64  N.T.  129  ;  s. 
c,  21  Am.  Bep.  597,  the  facts  were  substantially  as  follows  :  The 
plaintiff  jumped  upon  the  platform  of  a  baggage  car  on  the  defend- 
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anf  8  road  to  ride  to  a  place  where  the  cars  were  being  backed  to 
make  up  a  train.  The  defendant's  rales  forbade  all  persons,  except 
certain  employees,  riding  on  baggage  cars,  and  directed  baggagemen 
to  rigidly  enforce  the  rule.  The  plaintifPs  eyidenoe  tended  to  show 
that  the  baggageman  ordered  the  plaintiff  off  while  the  car  was  in 
motion.  A  pile  of  wood  was  near  the  track.  The  plaintiff  replied 
that  he  could  not  get  off  because  of  the  wood,  whereupon  the  bag- 
gageman kicked  him  off ;  he  fell  against  the  wood  and  tinder  the 
cars  and  was  injured.  The  court  held  that  the  baggageman  was, 
while  kicking  the  plaintiff  off  the  platform,  acting  within  the  scope 
of  his  employment,  and  that  the  fact  that  the  plaintiff  was  a  tres- 
passer was  no  defense.  Heweit  v.  Swift,  3  Allen,  420  ;  Pittsburg, 
0tc.,  Ry.  Co.  V.  OaldmU,  74  Penn.  St.  421 ;  Cooley  Torts,  120; 
Shea  V.  Sixth  Av.  R.  Co.,  62  N.  Y.  180  ;  s.  c,  20  Am.  Rep.  480 ; 
Lovdt  T.  S^lem,  etc,  R.  Co.,  9  Allen,  557. 

It  is  insisted  that  the  several  paragraphs  of  the  complaint  are 
bad,  because  it  is  only  ayerred  that  one  of  several  employees  of  the 
appellee,  having  charge  of  the  engine,  pushed  the  appellant  from 
it,  without  specifying  the  duties  and  employment  of  this  particular 
one  of  said  employees.  After  stating  the  manner  in  which  the  ap- 
pellant got  upon  the  engine,  it  is  averred,  in  the  first  paragraph, 
that  the  employees  of  the  appellee  having  charge  of  the  engine  put 
it  in  motion,  that  one  of  said  employees  ordered  the  appellant  off, 
etc. ;  '^  that  said  employee  shoved  him  off,"  etc.  If,  as  thus  averred, 
one  of  several  employees  of  the  appellee,  having  charge  of  the  en- 
gine, put  him  off  of  it  in  the  manner  stated,  the  appellee  is  responsi- 
ble for  his  act  In  this  respect  the  other  paragraphs  are  like  the 
fint,  some  of  them  more  certain  indeed,  and  the  fourth  alleges 
that  the  appellee  threw  the  appellant  from  the  engine.  The  com- 
plaint, and  each  paragraph  of  it,  is  as  certain  and  specific  in  this  re- 
spect as  were  the  complaints  in  the  case  of  JEvansville,  etc.,  R.  Co. 
T.  Baum,  supra,  and  Pittsburgh,  etc.,  R.  Co.  v.  Theobald,  51  Ind. 
246.  If  the  complaint  was  not  sufficiently  specific,  a  motion  to 
make  it  more  specific  would  have  been  proper. 

We  conclude  that  the  several  paragraphs  of  the  complaint  are 
good,  and  that  the  demurrer  to  them  should  have  been  overruled. 

Per  Curiam.  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  reversed,  at  the  cost  of  the  appellee,  with 
instructions  to  overrule  the  demurrer  to  each  paragraph  of  the 
complaint. 

V0L.XLIX  — 99 
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Ok  Pbtitiov  tor  a  Bshbarikg. 

Pbb  Oubiam.  While  a  member  of  the  Sapreme  Oourt  Commis- 
sion, Mr.  Commissioner  Morris  wrote  an  opinion  oyerroling  the 
petition  for  a  rehearing.  That  opinion  has  been  held  under  advise- 
ment by  the  court  The  petition  for  a  rehearing  is  now  oTerroled, 
and  the  opinion  written  by  the  commissioner  is  adopted  as  the 
opinion  of  the  court.     It  is  as  follows : 

A  petition  for  a  rehearing,  accompanied  by  an  earnest  and  able 
argument,  has  been  filed  in  this  case.  The  appellee  complains  that 
in  the  opinion  no  notice  is  taken  of  the  fact,  that  in  several  of  the 
paragraphs  of  the  complaint,  the  engine  which  is  alleged  to  have 
run  upon  and  injured  the  appellant  is  described  as  a ''  switching 
engine."  This  is  true,  but  as  the  engine  is  not  described  in  any  of 
the  paragraphs  as  having  been  used  in  connection  with  a  passenger 
train,  it  was  thought  unnecessary  to  notice  such  fact. 

It  is  held  in  the  main  opinion  that  the  servants  of  a  railroad 
company,  to  whom  the  management  and  control  of  an  engine  have 
been  intrusted,  whether  used  for  switching  or  other  purposes,  have, 
while  using  and  controlling  it,  implied  authority  fco  remove  from  it. 
any  trespasser  who  may  get  upon  it  or  attempt  to  occupy  and 
control  it.  In  thus  holding,  the  appellee  insists  that  the  court 
erred.  The  appellee  admits,  as  we  understand  its  counsel,  that 
those  in  charge  of  its  passenger  engines  and  trains  have  implied 
authority,  as  its  servants,  to  remove  and  put  off  persons  wrongfully 
upon  such  engines  and  trains;  but  it  denies  that  its  servants,  to 
whom  it  has  given  the  management  and  control  of  a ''switching 
engine,"  have  implied  authority  to  remove  from  it  persons  wrong- 
fully upon  it  while  so  being  used  by  its  servants  in  the  transaction 
of  its  business.  If  such  servants  have  no  such  implied  authority, 
a  rehearing  should  be  granted;  if  they  have  such  authority  the 
petition  should  be  overruled. 

It  is  said  by  the  appellee,  that  switching  engines  are  used  for 
local  purposes  —  to  place  and  replace  cars,  etc.  —  and  not  for  the 
purpose  of  receiving  and  discharging  passengers;  that  therefore  its 
employees  have  no  implied  authority  to  remove  from  an  engine 
committed  to  their  care  for  such  purposes,  persons  wrongfully  upon 
it,  whether  their  presence  may  or  may  not  interfere  with  the  use  of 
the  engine  and  the  business  to  be  transacted.  Several  cases  are 
cited  in  support  of  this  view.    The  first  case  to  which  the  appellee 
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calls  our  attention  is  that  of  Thwafida  Coal  Co.  v.  Heenuin^  80 
Penn.  St.  418.  In  this  case  a  minor  had  climbed  upon  one  of  the 
defendant's  coal  cars  when  in  motion.  A  brakeman  drove  him  off 
by  throwing  coal  at  him.  He  was  hit  in  the  face  by  a  piece  of  coal 
which  caused  him  to  fall,  whereby  he  was  injured.  It  was  held 
that  the  defendant  was  not  liable.  The  proof  showed  clearly  that 
the  brakeman  was  not  in  charge  of  the  coal  train;  that  though  a 
coal  train  (the  appearance  of  which  showed  that  it  was  not  used 
for  transporting  passengers),  its  conductor,  as  its  general  manager, 
had  authority  to  remoye  trespassers  from  it.  This  was  conceded 
by  the  defendant's  counsel,  and  the  reasoning  and  whole  drift  of 
the  case  show  that  had  the  conductor  violently  removed  the  boy,  a 
different  result  would  have  been  reached. 

The  next  case  cited  by  the  appellee  is  that  of  Marion  v.  Chicago^ 
tie. 9  R.  Co. 9  59  Iowa,  428;  s.  c,  44  Am.  Rep.  687,  in  which  it  was 
held  that  the  defendant  was  not  liable  for  the  act  of  a  brakeman  in 
putting  a  trespasser  off  a  freight  train  in  motion,  without  direction 
from  the  conductor,  who  alone  was  authorized  by  the  defendant  to 
order  such  ejection.  The  court  held  the  defendant  not  liable  be^ 
cause  the  brakeman  had  no  authority,  express  or  implied,  to  remove 
trespassers  from  the  train.  But  it  further  held  that  the  conductor, 
by  his  general  employment  as  the  manager  of  the  train,  had  such 
authority,  and  that  had  he  ejected  as  did  the  brakeman,  the 
plaintiff  from  the  train,  the  defendant  would  have  been  liable. 
And  we  think  it  equally  clear,  that  had  a  tramp  got  upon  the  en- 
gine, not  as  a  passenger  or  for  the  purpose  of  stealing  a  ride,  but 
from  mere  idle  curiosity,  the  conductor  or  engineer  would  have  had 
authority  to  remove  him,  not  because  he  had  charge  of  passengers, 
but  because  he  had  the  general  control  of  the  engine  and  train. 
The  removal  of  such  a  trespasser  would  have  about  the  same  rela^ 
iion  to  the  business  of  transporting  passengers  that  the  removal - 
had,  in  the  case  before  us,  to  the  business  of  changing  the  position 
of  cars.  If  the  servant  in  charge  of  the  freight  train  would  be 
acting  within  the  scope  of  his  authority  in  removing  from  his 
engine  such  a  trespasser,  would  not  the  servant,  in  charge  of  a 
switching  engine,  also  have  the  implied  authority  to  remove  such  a 
trespasser  from  the  engine  in  his  charge?  The  relation  of  the  ser- 
vant and  the  trespasser  to  the  business  of  the  employer  would  be 
the  same  in  both  cases.  The  trespasser  upon  the  engine  would 
interfere  no  more  with  the  transportation  of  freight  or  even  pas- 
sengers, than  he  would  with  the  changing  of  cars. 
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The  nexttsase  relied  npon  by  the  appellee,  which  wo  notice,  is  tliat 
of  Wright  v.  Wilcox,  19  Wend.  343;  32  Am.  Dec.  507.  The  defendant's 
servant  was  driving  a  wagon.  A  boy  asked  permission  to  ride.  The 
servant  said  he  might  when  he  got  to  the  top  of  a  hill  which  he  was 
then  ascending.  The  boy  got  hold  of  the  side  of  the  wagon  between 
the  front  and  hind  wheels.  The  servant  cracked  his  whip  and  the 
horses  started  into  a  trot,  whereby  the  boy  was  thrown  under  tlic 
wheels  and  injured.  The  master  and  servant  were  sued  jointly. 
It  was  held  by  the  court  that  they  were  not  jointly  liable.  It  was 
also  held  that  the  act  of  the  servant  was  clearly  willful,  and  that 
therefore  the  master  was  not  liable.  The  court,  following  the  rule 
stated  in  McManus  v.  Orickeit,  1  East,  100,  says: 

"  If  Stephen,**  the  servant,  *Mn  whipping  the  horses,  acted  with 
the  willful  intention  to  throw  the  plaintiff's  boy  off,  it  was  a  plain 
trespass,  and  nothing  but  a  trespass,  ior  which  the  master  of  . 
Stephen  is  no  more  liable  than  if  his  servant  had  committed  any  ; 
other  assault  and  battery.  All  the  cases  agree  that  a  master  is  not 
liable  for  the  willful  mischief  of  his  servant,  though  he  be  at  the 
time,  in  other  respects,  engaged  in  the  service  of  tlw  former." 
Again  the  court  says:  ^'  The  law  holds  such  willful  act  a  departure 
from  the  master's  business^"  This  statement  of  the  law  is  not  cor- 
rect.  If  the  act  of  the  servant  is  within  the  scope  of  his  employ- 
ment, the  master  is  liable,  however  willtul  the  act  on  the  part 
of  the  servant  may  have  been.  In  speaking  of  this  and  the  class  of 
cases  to  which  it  belongs,  Thompson  in  his  work  on  Negligence, 
886-7,  says:  ''If  he,*'  the  servant,  ''makes  use  of  his  master's 
pifoperty  in  committing  this  wrong,  he  will  be  deemed,  according 
to  the  fantastic  reasoning  of  Lord  Kekyoit  "  in  McManus  v. 
Cricket f,  supra,  ^ Ho  have  acquired,  for  the  time  being,  a  special 
property  therein.  .  The  fallacy  of  this  reasoning  was,  that  it  made 
a  certain  mental  condition  of  the  servant  the  test  by  which  to  deter- 
mine whether  he  was  acting  about  his  master's  business  or  not. 
Moreover,  with  respect  of  all  intentional  acts  done  by  a  servant  in 
the  supposed  furtherance  of  his  master's  businessj^  it  clothed  the 
master  with  immunity  if  the  act  was  right,  because  it  was  right; 
and  if  it  was  wrong,  it  clothed  him  with  a  like  immunity  because  . 
it  was  wrong.^'  He  further  says  :  "A  doctrine  so  fruitful  of  mis- 
chief could  not  long  stand  unshaken  in  an  enlightened  system  of 
jurisprudence."  Scq  the  cases  cited  on  p.  887,  repudiating  the 
dxx^trine,  which  the  author  says  is  not  the  law.         . 
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The  case  of  Isaacs  v.  Third  Avenue  R.  Co.^  47  N.  Y.  122;  s.  c, 
7  Am.  Bep.  418,  relied  upon  by  the  appellee,  has  been  subetantially 
oYerruled.  Wood  disapproves  the  ease  in  his  work  on  Master  and 
Servant. 

The  case  of  Shea  v.  Sixth  Avenue  R.  Co.,  62  N.  T.  180,  is,  in  its 
reasoning,  opposed  to  it.  In  Mott  v.  Consumers^  Ice  Co.,  73  N.  Y. 
543,  Judge  Allen,  who  prepared  the  opinion  in  the  case,  admitted 
that  it  had  been  questioned,  that  it  was  a  ^*  border  case,"  and  that 
it  *^  may  seem  to  infringe  upon  some  of  the  other  reported  cases." 

Other  cases  are  referred  to  by  the  appellee.  We  have  examined 
them,  and  think  they  are  not  in  conflict  with  the  main  opinion  in 
this  case. 

In  the  case  of  Hoffman  v.  Ne^o  York  Cent,  etc.,  R.  Co.,  87  N. 
Y.  25;  s.  c,  41  Am.  Bep.  337,  it  was  held  that  a  brakeman  on  a 
passenger  train,  as  well  as  the  conductor,  had  implied  authority  to 
remove  from  the  train  a  boy  who  had  jumped  on  the  platform  of  one 
of  the  cars  for  the  purpose  of  stealing  a  ride,  and  that  the  employer 
would  be  liable  if  he  improperly  removed  the  boy  while  the  train 
was  in  motion.  The  court  says:  **  Suppose  a  train  was  standing 
still,  and  a  trespasser  was  put  off  by  force  by  a  brakeman,  using  no 
unnecessary  violence,  would  it  not  be  a  good  defense  to  an  action 
against  him  for  the  assault,  that  he  was  a  brakeman,  and  did  the 
act  complained  off  in  that  capacity,  although  without  express 
authority  P  The  implied  authority  in  such  a  case  is  an  inference 
from  the  nature  of  the  business,  and  its  actual  daily  exercise,  ac- 
cording to  common  observation  and  experience."  Equally  may  the 
authority  of  those  in  charge  of  a  switching  engine  to  remove  tres- 
passers from  it  be  inferred  from  the  nature  of  the  business  and  its 
actual  daily  exercise,  according  to  common  observation.  And  so 
too  might  one  in  charge  of  such  an  engine,  if  sued  for  assault  for 
removing  a  trespasser  from  it,  answer  that  he  was  in  charge  of  it 
as  the  servant  of  the  company.  The  court,  in  support  of  its  decis- 
ion, refers  to  Rounds  v.  Delaware,  etc.,  R.  Co.,  64  N.  Y.  129. 

In  the  case  of  Benton  v.  Chicago,  etc.,  R.  Co.,  55  Iowa,  496,  a  boy 
had  entered  an  empty  freight  car  to  steal  a  ride.  He  was  discovered 
by  the  conductor  and  roughly  ordered  out.  The  train  was  in  mo- 
tion. The  only  way  of  escape  was  through  a  window,  and  the  boy, 
in  attempting  to  crawl  out,  lost  his  hold  and  fell  upon  the  track 
and  was  run  over  and  killed.  It  was  held,  upon  proof  of  these  facts> 
that  the  case  should  go  to  the  jury.  No  doubt  was  expressed  as  to  the 
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authority  of  the  conductor  properly  to  remove  the  boy.  The  train 
was  not  a  passenger  train,  but  a  freight  train.  Presamably,  it  was 
to  be  used  simply  for  the  transportation  of  freight.  The  con- 
ductor's authority  to  remoye  trespassers  from  such  a  train  can  be 
inferred  or  implied  only  from  the  fact  that  he  has  control  of  the 
train,  and  from  the  nature  of  the  business  and  the  means  employed 
in  its  transaction.  The  exercise  of  such  power  is  necessary  alike 
for  the  protection  and  security  of  the  employer  and  the  public 

In  the  case  of  Evans  y.  Davidson^  53  Md.  245 ;  8.  c,  36  Am. 
Bep.  400,  a  general  farm  seryant,  in  the  absence  of  his  master, 
undertook,  with  other  servants,  to  drive  a  cow  of  the  plaintiff  out 
of  his  master's  cornfield  into  which  she  had  broken,  and  in  doing 
so,  struck  the  cow  with  a  stone  and  killed  her  in  the  field.  The 
master  was  held  liable. 

In  the  case  of  Oauley  v.  Pittsburgh,  eic.,  Ry.  Co.,  98  Penn.  St 
498,  a  boy  got  upon  a  sand  car  standing  upon  a  switch.  The  car  was 
moved  a  few  yards,  and  while  in  motion  the  conductor  ordered  him 
off.  In  obeying  the  order  the  boy  was  injured.  Upon  the  trial  the 
boy  offered  to  prove  the  above  facts.  The  court  ruled  the  offered 
evidence  out,  on  the  ground  that  the  facts  did  not  tend  to  prove 
negligence  on  the  part  of  the  defendant's  servants.  Paxsok,  J», 
says  :  ^^  All  the  conductor  did  was  to  order  the  plaintiff  off  the 
car.  This  was  his  duty.  The  boys  were  trespassers,  and  their 
.removal  from  the  cars  was  not  in  itself  a  cause  of  complaint  Was 
there  any  thing  in  the  manner  of  their  removal  which  would  render 
.the  defendant  company  liable  in  damages  ?  The  plaintiff  was  not 
thrown  off.  He  was  not  touched  by  the  conductor  or  any  railroad 
employee.  ♦  ♦  ♦  Before  the  company  can  be  held  liable  it 
must  appear  that  the  injury  to  the  plaintiff  was  the  natural  and 
.probable  result  of  the  conductor's  order." 

The  court  held  that  the  offered  evidence  did  not  tend  to  prove 
this,  and  that  therefore  there  was  no  error  in  its  exclusion.  But 
the  court  also  held  that  it  was  the  duty  of  the  conductor  having 
control  of  the  sand  car  to  remove  the  trespassing  boys  from  it.  The 
conductor's  authority  was  not  inferred  from  the  fact  that  it  was  his 
duty  to  receive  and  discharge  passengers  on  and  from  the  sand  car^ 
for  its  form  and  construction,  as  well  as  its  use,  was  notice  to  him 
^nd  all  others,  that  it  was  not  intended  and  could  not,  any  more 
than  a  switching  engine,  properly  be  used  for  any  such  purpose. 
It  was  his  duty  to  remove  trespassers  from  the  sand  car,  because  its 
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management  and  control  had  been  intruBted  to  him,  and  because 
such  a  use  of  the  sand  car  by  trespassers  would  be  incompatible 
with  the  use  which  the  conductor  was,  by  his  employment,  required 
to  make  of  it  in  the  transaction  of  his  employer's  business.  The 
court  assumed,  that  had  the  conductor  improperly  removed  the 
plaintiff  from  the  sand  car,  the  defendant  would  have  been  liable. 
This  case  is,  we  think,  directly  in  point.  Had  the  appellant  wrong- 
fully intruded  himself  into  and  occupied  the  engineer's  cab,  to  the 
exclusion  of  the  latter,  could  not  those  in  charge  of  the  engine 
have  removed  him,  using  no  unnecessary  force.  Would  not  the 
possession  and  control  of  the  engine,  and  their  duty  to  use  it  in 
placing  and  replacing  cars,  have  clothed  them  by  implication  with 
authority  to  remove  such  a  trespasser  ?  Would  it  not,  as  in  the 
case  just  cited,  have  been  their  duty  to  do  so  ?  If  the  position  of 
the  appellee  is  the  law,  those  in  charge  of  the  engine  would  have 
no  power  to  remove  the  trespasser,  because  the  engine  was  not  to 
be  used  in  hauling  passengers,  instead  of  placing  and  replacing  cars. 

As  against  those  to  whom  the  possession  of  the  engine  had  been 
given  for  a  special  purpose,  and  the  exclusive  possession  and  con- 
trol of  which  were  essential  to  accomplish  that  purpose,  the  tres- 
passer must  be  regarded  as  the  rightful  occupant  of  the  engine, 
though  his  possession,  by  preventing  the  use  of  it  in  placing  and  re- 
placing cars,  might  ruinously  delay  the  transportation  of  freight, 
endanger  the  safety  of  property  and  jiassengers,  and  expose  the 
^employer  to  incalculable  losses.  We  think  the  appellee,  by  placing 
its  servants  in  possession  of  a  switching  engine  for  the  purpose  of 
placing  and  replacing  cars  upon  its  track  at  Lafayette,  impliedly 
gave  them  authority  not  only  to  retain  the  exclusive  possession  of 
the  engine  while  so  engaged,  but  to  remove  from  it  all  trespassers 
and  wrong-doers. 

In  the  case  of  Johnson  v.  Chicago ,  etc.,  R.  Oo.^  58  Iowa,  348,  it 
was  held  that  those  in  charge  of  the  appellant's  station-house  had 
implied  authority  to  remove  from  the  waiting  room  a  person  who 
was  not  there  for  the  purpose  of  taking  passage  on  the  appellant's 
road,  and  that  if  unnecessary  force  and  violence  were  used  in  his 
removal,  the  appellant  would  be  liable.  It  was,  says  the  court, 
nothing  more  than  the  application  of  the  ancient  rule,  that  if  one 
person  came  into  the  dwelling-house  of  another  without  right,  after 
requesting  him  to  depart,  and  his  refusal  to  comply,  he  may  be  re- 
moved by  gently  laying  hands  upon  him  and  using  such  force  as  is 
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reasonnbly  necessary  to  effect  the  object.  Because  the  employer 
might,  if  present,  remove  from  its  engine  a  trespasser,  or  from  its 
station-house  an  intruder,  so  may  the  servant  to  whom  the  posaeft- 
sion,  care  and  use  of  the  station-house  or  switching  engine  have 
been  intrusted,  remove  from  the  one  or  the  other  trespassers  and 
wrong-doers.  It  is  the  right  of  possession  in  the  master,  and  the 
duty  of  the  servant  to  whom  the  property  has  been  intrusted^  to 
keep  and  maintain  that  possession  for  the  master,  which  give  the 
latter  the  right  to  remove  trespassers.  See  also  the  case  of  NaA- 
viUe,  etc,  B.  Co.  v.  Brwin,  3  Am.  &  Eng.  &  Gases  465. 


Om  OF  South  Bbkd  v.  Havdt. 

(W  Ind.  Sn.) 

WUneu —  orou-eoDominaHon — incufpation. 

Where  a  plaintlil  has  testified  in  his  own  hehalf  in  a  suit  for  penonal  Injwy 
by  a  defective  sidewalk,  it  is  diacietionaiy  to  allow  him  to  be  aaked  on  eroaa- 
examination  whether  he  had  not  combined  with  others  several  yean  befoie 
to  defraad  an  insoianoe  company,  he  not  claiming  his  privilege. 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  point. 

J.  Haggerty  and  L.  Hubbard^  for  appellant. 
W.  O.  Oeorge  and  A.  Anderson,  for  appellee. 

Black,  C.  The  appellant  was  sued  by  the  appellee  to  reooiw 
damages  for  his  personal  injury,  caused  through  the  negligence  of 
the  appellant,  by  a  defect  in  a  sidewalk  over  which  the  appellee 
was  passipg  at  night.     There  was  an  answer  of  general  denial. 

Two  questions  embraced  in  a  motion  for  a  new  trial  made  by  the 
appellant,  the  overruling  of  which  is  assigned  as  error,  are  presented 
by  counsel  for  our  consideration.  The  first  relates  to  the  exclusion 
of  certain  evidence;  the  second,  to  the  giving  of  the  eleventh  in- 
struction to  the  jury. 
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The  plaintiff  testified  as  a  witness  in  his  own  behalf.  On  cross- 
examination  he  testified  that  he  was  absent  from  South  Bend  a  short 
time;  that  he  was  in  Michigan  and  Wisconsin;  in  Wisconsin  most 
of  the  timCy  in  Michigan  four  days;  that  he  was  in  Cadillac 
Michigan;  that  he  did  not  conspire  with  others  to  defraud  a  life 
insurance  company  during  his  absence;  that  he  did  have  life 
insurance  before  he  went  to  Michigan. 

Counsel  for  the  appellant  then  asked  the  witness,  ''  What  amount 
of  life  insurance  did  you  have  at  the  time  you  were  absent  from 
the  State?"  Upon  objection  being  made  by  the  appellee  to  this 
question,  counsel  for  the  appellant  stated  to  the  court,  '*  that  the 
defendant  proposed  and  offered  to  prove,  by  such  cross-examination, 
circumstances  tending  to  show  that  said  plaintiff  had  had  a  large 
amount  of  insurance  on  his  life;  that  he  secretly  left  the  State  and 
concealed  himself;  that  during  his  absence  his  friends  attempted 
to  collect  his  life  insurance,  alleging  that  he  was  dead;  and  facts 
tending  to  show  plaintiff's  knowledge  of  such  concerted  attempt  to 
defraud  the  life  insurance  company." 

The  court  sustained  the  objection  and  refused  to  require  the 
witness  to  answer  the  question. 

Counsel  for  the  appellant  then  asked  the  witness,  '^  Do  you  not 
know  that  dunng  your  absence  it  was  alleged  by  your  acquaint- 
ances that  you  were  drowned  at  Cadillac,  Michigan  ?"  To  which 
the  witness  answered,  ''  Tes."  Counsel  for  appellant  then  asked 
the  witness,  *'  Did  you  not  have  your  life  insured  before  you  left 
South  Bend  for  Michigan  and  Wisconsin?  "  Counsel  for  the  appel- 
lee objected  to  the  question.  Counsel  for  the  appellant  then  stated: 
*'We  expect  to  show  that  the  plaintiff  had  insured  his  life  for 
$5,000  before  going  away;  that  he  concealed  his  whereabouts;  that 
with  his  knowledge,  and  to  defraud  the  life  insurance  company,  it 
was  reported  by  his  friends  that  he  had  been  di'owned  at  Cadillaq, 
Michigan;  that  he  went  to  Wisconsin  to  conceal  himself  to  assist 
in  the  attempted  fraud."  The  court  ruled  that  the  question  should 
not  be  put  or  answered. 

The  date  of  the  trial  was  January  9,  1883.  Thei*e  was  evidence 
showing  that  the  appellee's  absence  from  South  Bend,  when  he 
visited  Michigan  and  Wisconsin,  was  an  absence  for  about  three 
weeks  in  June  or  July,  1880  or  1881. 

The  particular  facts  which  it  was  sought  by  these  questions  to 
elicit,  and  the  professed  purpose  of  the  cross-examination,  were 
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collateral  and  irrelevant  to  the  principal  matter  in  dispute.  What- 
ever the  answers  of  the  witness  might  have  been,  they  would  not 
have  helped  to  prove  or  disprove  the  alleged  cause  of  action.  The 
evidence  sought  might  have  tended  to  impair  the  credibility  of  the 
witness,  and  to  do  this  was  the  purpose  of  the  questioner. 

In  weighing  the  testimony  of  a  witness,  the  jury  may  consider 
his  interest,  but  we  see  no  reason  why  a  party  should  otherwise 
stand  upon  a  different  footing  from  other  witnesses  as  to  the  modee 
of  attacking  his  credibility. 

The  limits  of  cross-examination,  for  the  purpose  of  impeaching^ 
the  credit  of  witnesses,  have  not  been  in  all  respects  clearly  defined, 
and  uniformly  established.  Much  contrariety  is  attributable  to 
the  great  latitude  allowable  in  this  regard,  in  some  instances,  in 
the  exercise  of  discretion  by  the  trial  court.  A  witness  cannot,  on 
cross-examination,  be  interrogated  as  to  a  particular  fact  which  is 
collateral  and  irrelevant,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence,  and  of  thereby  discrediting  his  testimony. 
If  such  a  question  is  put  to  a  witness  and  answered,  his  answer  is 
^conclusive,  and  he  cannot  be  contradicted.  1  GreenL  Ev.,  §g  448, 
449. 

In  Bersch  v.  StaU,  13  Ind.  434,  on  the  trial  of  an  indictment 
against  Borsch  for  passing  counterfeit  money,  the  principal  witness 
for  the  prosecution  was  one  Deckhard.  On  cross-examination,  the 
defendant  proposed  to  ask  this  witness  if  he  had  not  passed  a  coun- 
terfeit bill  as  a  genuine  one  in  Louisville,  and  that  he  had  sworn 
about  it  on  a  former  occasion.  The  trial  court  held  the  question 
inadmissible.  On  appeal,  this  court  said  that  if  the  defendant's 
.object  was  to  lay  the* foundation  for  the  contradiction  of  the  wit- 
ness, such  contradiction  would  be  a  violation  of  the  rule  that  it 
must  be  as  to  matter  relevant  to  the  issue,  and  that  if  the  defend- 
ant relied  upon  the  answer  to  impeach  the  character  of  the  witness, 
he  was  attemping  to  violate  the  rule,  that  evidence  for  that  purpose 
should  not  go  to  particular  acts,  but  to  general  character.  But  it 
was  said  that  perhaps  the  court  might,  in  its  discretion,  have  let 
the  question  go  to  the  witness  under  proper  advice,  and  that  there 
was  no  error  in  the  ruling. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  her 
character  for  chastity  is  involved  in  the  question  of  damages,  and 
proof  of  her  particular  acts  of  sexual  immorality  has  been  held 
admissible. 
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It  has  been  held  by  this  court  that  in  guch  a  case  the  principal  * 
female  witness  could  not,  over  objections  made  by  counsel,  be  asked, 
on  cross-examination,  whether  she  had  not  previously  been  criminal 
with  other  men.  It  was  said  that  in  her  character  as  a  witness 
she  stands  as  any  other  witness  in  the  case  {Shattuch  y.  Myers^  13 
Ind.  46),  and  that  in  that  character  she  may  be  impeached  only  ^  in 
the  usual  mode,  through  general  questions."  Long  y.  Morrison,  14 
Ind.  595. 

In  Wilson  y.  State,  16  Ind.  392,  which  was  a  prosecution  for  rape, 
in  speaking  of  a  proposal  of  the  defendant  to  prove  that  the  prose- 
cutrix was  a  keeper  of  a  house  of  prostitution,  and  that  she  had 
with  knowledge  received  a  portion  of  the  price  of  illicit  intercourse 
of  a  certain  man  with  another  woman  kept  in  said  house,  the  prop- 
osition being  to  make  the  proof  by  the  evidence  of  another  witness, 
it  was  said  that  the  evidence  could  only  be  offered  to  show  that 
there  was  not  the  utmost  reluctance  and  resistance,  and  that  ^'the 
evidence  of  a  particular  act  of  immorality  is  not  admissible  to  im- 
peach a  witness,  or  affect  his  general  character,"  and  Shattuck  v. 
Myers,  supra,  and  Long  v.  Morrison,  supra,  were  cited. 

In  Shattuck  v.  Myers,  supra,  the  question  by  which  it  was 
sought  to  elicit  evidence  of  particular  immoral  acts  was  asked  on 
cross-examination  of  the  principal  female  witness  in  an  action  for 
seduction,  and  the  evidence  sought  related  to  previous  acts  of 
criminal  sexual  intercourse  of  the  witness  with  other  men  than  the 
defendant.  In  Long  v.  Morrison,  supra,  it  was  not  stated  how  the 
attempt  to  prove  the  particular  immoral  act  of  the  witness  was 
made,  though  it  would  seem,  from  the  language  used,  to  have  been 
made  by  questioning  another  witness,  and  the  nature  of  the  par- 
ticular act  of  immorality  is  not  stated. 

.  In  Smith  Y.  Vary  an,  69  Ind.  445;  s.  c,  35  Am.  Bep.  232,  an 
'  action  by  a  female  for  her  own  seduction,  it  was  held  that  as  in  a 
bastardy  case  it  is  competent  to  ask  the  prosecuting  witness,  on 
cross-examination,  whether  she  had  had  sexual  intercourse  with 
any  person  other  than  the  defendant  about  the  time  the  child  was 
begotten,  so  where  a  child  was  bom  as  the  result  of  the  seduction, 
as  this  fact  would  be  a  proper  element  to  be  considered  in  assessing 
the  damages  for  the  3eduction,  the  question  whether  the  defendant 
was  the  father  of  the  child  could  be  tested  in  the  same  manner,  by 
cross-examination  of  the  plaintiff,  over  the  objection  of  her 
coonseL 


796  INDIANA, 


diy  of  South  Bend  v.  Hardy. 


It  seems  that  it  would  be  sufficient  reason  for  sustaining  an  objec- 
tion to  such  a  question  as  was  proposed  in  Shattuck  y.  Myers,  supm, 
if  it  were  irrelevant  to  the  issue,  that  though  the  answer  thereto 
might  disgrace  the  witness  in  another  respect,  it  would  not  affect 
the  credibility  of  the  witness.  1  Oreenl.  Ev.,  §  458.  The  rela- 
tions between  the  sexes,  it  is  sometimes  said,  have  no  direct  bearing 
on  the  probability  of  the  witness  telling  the  truth.  Whart  £t.,  § 
64-J,  n.  2. 

When  the  eharacter  for  chastity  of  a  female  is  involved  in  the 
issue,  as  in  an  action  for  seduction,  it  appeara  to  us,  that  under 
settled  principles  of  evidence,  she  may  be  required  to  testify,  on 
cross-examination,  to  any  particular  acts  showing  her  previous  want 
of  chastity,  if  they  would  not  tend  to  criminate  her,  but  would  only 
disgrace  her.  Where  male  witnesses  may  be  required  to  disgraee 
themselves  by  testifying  in  such  cases  to  their  acts  of  sexual  inter- 
course,  not  the  subject  of  the  action,  with  the  female  seduced,  no 
reason  can  be  seen  why  she  should  be  exempted.  No  distinction, 
on  principle,  can  be  seen  between  the  case  of  such  a  witness,  in  an 
action  for  seduction,  and  that  of  the  prosecutrix  in  an  indictment 
for  rape,  character  for  chastity  being  involved  in  the  former  action 
in  the  question  of  damages,  and  in  the  latter  action  in  the  question 
of  the  probability  of  assent.  It  has  sometimes  been  held  in  both 
these  cases  that  it  was  not  proper  to  put  such  questions  to  the  prin- 
cipal female  witness,  and  the  contrary  has  been  held  in  both  cases. 
In  Shattuck  v.  Myers,  supra,  a  New  York  case  was  referred  to,  in 
which  it  was  held  proper  to  ask  such  questions  of  the  prosecutrix 
on  the  trial  of  an  indictment  for  rape,  and  it  was  attempted  in 
Shattuck  V.  Myers,  supra,  to  distinguish  such  a  case  from  an  action 
for  seduction. 

Such  cross-examination  of  the  principal  female  witness  in  either 
of  such  cases  would  go  to  the  matter  in  issue,  and  if  she  denied  the 
immoral  act,  she  might  be  contradicted  by  other  witnesses;  and  it 
is  not  proper  to  treat  such  cross-examination  solely  as  an  attempt 
to  impeach  the  witness. 

''  In  modem  times,,  it  has  frequently  been  held,  that  in  actions 
for  seduction,  and  on  indictments  for  rape,  the  prmcipal  female 
witness  might  be  cross-examined,  with  the  view  of  showing  that 
she  had  previously  been  guilty  of  incontinence  with  the  defendant, 
or  even  with  other  men,  or  with  some  particular  person  named; 
and  when  she  has  denied  the  facts  imputed,  witnesses  have  been 
called  for  the  purposes  of  contradiction. ''    2  Oreenl.  Bv. ,  §  577,  n.  a. 
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Of  course,  if  any  qaestion  pat  to  a  witness  woald  elicit  an  answer 
^which  would  tend,  by  re^&son  of  any  statute,  to  expose  him  to  a 
eriminal  prosecution,  the  witness  may  decline  to  answer.  French 
T.  Vennetna7i,  14  Ind.  282. 

Any  inference  that  might  be  drawn  from  BerscJ^  v.  State,  supra; 
Shattuek  v.  Myers,  supra;  Long  v.  Morrison,  supra,  and  Wilson 
▼.  State,  supra,  that  the  credibility  of  a  witness  can  never  be 
attacked  by  eyidence  of  particular  acts  of  immorality  elicited  by 
cross-examination  of  such  witness,  would  not  be  strictly  correct. 

If  the  answer  to  a  question  propounded  to  a  witness  would  fur- 
nish a  link  in  the  chain  of  evidence  which  would  convict  him  of  a 
crime,  and  if  he  claim  his  privilege,  he  is  not  bound  to  answer, 
whether  his  answer  would  be  material  and  relevant,  or  collateral 
and  irrelevant,  to  the  issue.  But  where  the  answer  would  thus 
tend  to  expose  the  witness  to  a  criminal  charge,  if  it  be  material  and 
relevant  to  the  issue,  the  privilege  belongs'to  the  witness  alone,  and 
must  be  claimed  by  him;  the  objection  cannot  be  interposed  by  .a 
}Mu:ty,  but  the  witness,  advised  of  his  privilege,  will  be  permitted 
to  answer  if  he  choose  to  do  so. 

If  the  answer  would  tend  merely  to  degrade  the  character  of  the 
witness,  and  if  it  be  relevant  and  material  to  the  issue,  whether  it 
would  go  to  his  credibility  or  not,  he  may  not  decline  to  answer, 
and  a  party  cannot  object 

If  however  the  answer  to  a  question  on  cross-examination  would 
be  collateral  and  irrelevant,  and  would  merely  disgrace  the  witness, 
but  would  not  affect  his  credibility,  the  witness  may  decline  to 
answer;  the  court  should  in  all  cases  sustain  an  objection  made  by 
Counsel,  and  the  court  may,  without  objection  made,  interpose  and 
protect  the  witness  from  the  impertinence.     1  Greenl.  Ev.,  §  458. 

If  the  cross-examination  tends  merely  to  disgrace  the  witness, 
hti  relates  to  a  collateral  and  independent  fact,  and  goes  clearly  to 
the  credit  of  the  witness,  whether  in  duch  case  he  has  the  privilege 
to  decline  or  not.  the  matter  so  far  rests  in  the  discretion  of  the 
trial  court  that  in  the  absence  of  a  claim  of  privilege,  if  the  question 
relate  to  a  matter  of  recent  date  and  would  materially  assist  the  jury 
or  the  court  in  forming  an  opinion  as  to  his  credibility,  the  court  will 
usually  require  an  answer,  over  the  objection  of  counsel,  but  may 
sustain  an  objection. 

'  When  the  answer  would  tend  to  criminate  the  witness,  but  would 
be  collateral  and  irrelevant  to  the  issue,  and  yet  would  affect  his 
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credibility,  if  he  do  not  claim  his  priyilege,  no  distinction,  so  far  as 
the  discretion  of  the  court  and  the  right  of  a  party  to  call  for  its 
exercise  by  an  objection  are  concerned,  can  be  perceived  between 
such  a  case  and  one  differing  from  it  only  in  that  the  answer  would 
merely  disgrace  the  witness.  In  short,  where  the  question  relates 
to  a  particular  act  which  is  collateral  and  irrelevant  to  the  issue, 
it  is  proper  for  a  party  to  object,  and  it  is  within  the  sound  discre- 
tion of  the  court,  where  the  witness  does  not  exercise  a  privilege  to 
decline,  to  permit  an  answer,  if  by  affecting  the  credibility  of  the 
witness  it  will  subserve  justice,  or  to  sustain  the  objection,  if  such 
purpose  will  not  be  promoted  by  the  answer;  and  if  the  answer 
would  not  affect  the  credibility  of  the  witness,  the  court  should  sus- 
tain the  objection,  and  has  no  discretion  to  admit  the  evidence. 
See  ffrMi  W.  Turnpike  Co.  v.  Loomis,  32  N.  Y.  127;  Shepard  v. 
Parker,  36  id.  617. 

Section  2138,  R  S.  1881,  provides:  ''Whoever  presents  or 
causes  to  be  presented  any  false  and  fraudulent  claim,  or  any  proof 
in  support  of  any  such  claim,  upon  any  contract  of  insurance  for 
the  payment  of  any  loss  by  fire  or  death;  or  who  shall  prepare, 
make,  or  subscribe  any  account,  certificate,  survey,  affidavit,  proof 
of  loss,  or  other  book,  paper,  or  writing,  with  intent  to  present  or 
use  the  same,  or  allow  it  to  be  presented  or  used,  in  support  of  any 
such  claim,  —  shall,  upon  conviction  thereof,  be  imprisoned  in  the 
State  prison,"  etc  And  the  next  section  provides:  ''  Any  person 
or  persons  who  shall  unite  or  combine  with  any  other  person  or  per- 
sons, for  the  purpose  of  committing  a  felony;  or  any  person  or  per- 
sons who  shall  knowingly  unite  with  any  other  person  or  persons, 
or  body  or  association  or  combination  of  persons,  whose  object  is  the 
commission  of  a  felony  or  felonies,  —  shall,  upon  conviction  thereof 
be  fined  in  any  sum  not  more  than  five  thousand  dollars  nor  less 
than  twenty-five  dollars,  and  imprisoned  in  the  State  prison,"  etc. 

The  evidence,  which  it  was  the  professed  purpose  of  the  cross- 
examination  to  elicit,  not  only  might  have  disgraced  the  witness, 
but  also  might  have  constituted  a  link  or  links  in  a  chain  of  evi- 
dence which  would  have  fixed  upon  him  a  criminal  charge.  The 
witness  might  have  declined  on  the  ground  of  privilege*  The  evi- 
dence was  collateral  and  irrelevant  to  the  issue.  In  the  absence  of 
a  claim  of  privilege,  though  the  answer  sought  would  have  affected 
the  credit  of  the  witness,  it  was  within  the  discretion  of  the  trial 
court  to  sustain  the  objection  of  counsel;  and  if  the  exercise  of  such 
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diBcretion  be,  in  any  case,  subject  to  reyiew  upon  appeal,  we  are 
4EUiti8fied  that  there  was  no  abtlse  of  discretion  in  this  case. 

[Minor  matters  omitted.] 

The  judgment  should  be  affirmed. 

Pbb  Oubiam — It  is  ordered/ upon'  the  foregoing  opinion,  that 
the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 


J 


Ji/^dgmeni  afirmed. 


JO 
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An  adion  for  mmlidoiui  proseeation  maj  lie  against  a  ooipafntloa. 


H 


AXIGIOUS  proseciitioiL     The  opinion  states  the  case.    Ths 
defendant  had  judgment  below. 


D.  T.  Ctutleb&rry,  for  appelleant. 

Rice  iS  Wiley f  Inzer  iS  Oreen^  and  J.  J.  Garrett,  contra. 

Bbickell,  0.  J.  The  judgment  of  the  Circuit  Court,  sustaining 
the  demurrers  to  the  complaint,  was  doubtless  in  obedience  to  the 
decision  in  ChosUy  v.  J/,  and  W.  P.  R.  Co.,  37  AJa.  560,  that 
while  an  action  of  trespass  for  false  imprisonment  may  be  main- 
tained against  a  corporation  aggregate,  an  action  on  the  case  for  a 
malicious  prosecution  cannot  be  supported.  The  distinction  between 
the  two  actions,  which  embodies  the  reason  of  the  decision,  then 
supposed  to  rest  on  the  weight  of  authority,  is  thus  stated:     '*  The 


DECEMBER  TEBM,  1883.  8(H 

—  —  -  ~— 

Jordan  v.  Alabama  Great  Southern  Railroad  Company. 


distinction  seems  to  be  between  acts  injarious  in  their  effects,  and 
for  which  the  actor  is  liable  without  regard  to  the  motiye  which 
prompted  them,  and  conduct  the  character  of  which  depends  upon 
the  motive,  and  which,  apart  from  such  motive,  cannot  be  made 
the  ground  of  legal  responsibility."  There  are  not  wanting  author- 
ities taking  the  like  distinction,  afiftrming  that  as  a  corporation 
''  is  an  artificial  being,  invisible,  intangible,  and  existing  oidy  in 
the  contemplation  of  law,"  to  which  the  law  cannot  impart  animus, 
passion,  or  moral  quality;  which  is  incapable  of  the  commission  of 
an  offense,  deriving  criminality  from  an  evil  intent,  or  consisting 
in  a  violation  of  social  duty,  it  cannot  be  subjected  to  a  civil  action 
of  which  an  essential,  distinguishing  element  is  malice,  or  a  mis- 
chievous purpose  or  motive.  The  current  of  authority  now  is,  that 
corporations  are  responsible,  civilly,  the  same  as  natural  persons, 
for  wrongs  committed  by  their  officers,  servants  or  agents,  while  in 
the  course  of  their  employment,  or  which  are  authorized,  or  subse- 
quently ratified.  Ang.  &  Ames  Corp.,  §g  385-89;  Morawetz  Priv. 
Corp..  §§  89-96;  Gooley  Torts,  119-23;  8.  and  N.  R.  Co.\.ChappM^ 
61  Ala.  527. 

The  immunity  from  individual  liability  afforded  by  corporate 
organization;  the  capacity  for  the  concentration  and  employment 
of  intelligence,  energy  and  capital,  without  break  or  interruption 
because  of  changes  in  membership,  has  led  to  the  multiplication  of 
corporations,  until  there  is  scarcely  an  object  of  general  concern  a 
corporation  is  not  formed  to  promote,  and  to  a  great  extent  they 
have  engrossed  business  in  all  hazardous  enterprises,  or  enterprises 
requiring  the  investment  and  use  of  large  capital.  ''With  the 
multiplication  of  corporations,"  said  Booebs,  J.,  in  Bushed  v.  Com. 
Ins.  db.,  15  S.  &  B.  176,  ''which  has  and  is  taking  place  to  an 
almost  indefinite  extent,  there  has  been  a  corresponding  change  in 
the  law  in  relation  to  them; "  and  he  adds:  "The  change  in  the 
law  has  arisen  from  a  change  of  circumstances  —  from  that  silent 
legislation  by  the  people  themselves,  which  is  continually  going  on 
in  a  country  such  as  ours,  the  more  wholesome  because  it  is  gradual 
and  wisely  adapted  to  the  peculiar  situation,  wants  and  habits  of 
our  citizens."  And  in  P.  W.  and  B.  R.  Co,  v.  Quigley^  21 
How.  210,  Mr.  Justice  Campbell  said:  "  With  much  wariness, 
and  after  close  and  exact  scrutiny  into  the  nature  of  their  consti- 
tution, have  the  judicial  tribunals  determined  the  legal  relations 
which  are  established  for  the  corporation  by  their  governing  body 
V0L.XLIX— 101 
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and  their  agents,  with  the  natural  persons  with  whom  they  are 
brought  into  contact  or  collision."  It  is  the  aim  and  duty  of  courts 
'to  apply  principles  of  the  common  law,  with  such  modifications  as 
are  necessary  to  adapt  them  to  the  changed  necessities,  varied 
social  conditions  and  diversified  business  and  interests  of  the  com- 
munity. Perhaps  there  is  not,  in  the  history  of  the  common  law, 
more  distinctive  evidence  of  its  modifications,  of  the  rejection  of 
its  narrow  technicalities,  than  in  the  adaptation  of  the  legal  relation 
of  corporations  to  a  just  liability  for  the  acts,  omissions,  or  engage- 
ments of  the  governing  body,  or  its  agent,  or  servants,  employed  in 
the  transaction  of  corporate  business.  The  ancient  rule,  that  they 
could  speak  and  act  only  through  the  common  seal,  is  obsolete; 
and  now  they  are  bound  by  the  like  implications  and  inferences 
which  bind  natural  persons.  The  technicality,  that  an  action  of 
trespass  would  not  lie  against  a  corporation  aggregate,  because  the 
process  proper  in  such  action — a  capias  and  exigent  —  could  not 
issue,  has  almost  disappeared  from  the  books.  Referring  again  to 
the  case  of  P.  W.  and  B.  R.  Co.  v.  Quxgleyy  supray  we  quote  the  words 
of  Mr.  Justice  Campbell:  '^  To  enable  impersonal  beings  —  mere 
legal  entities,  which  exist  only  in  contemplation  of  law  —  to  per- 
form corporal  acts,  or  deal  with  personal  agents,  the  principle  of 
representation  has  been  adopted  as  a  part  of  their  constitution. 
'The  powers  of  the  corporation  are  placed  in  the  hands  of  a  govern- 
ing body,  selected  by  the  members,  who  manage  its  affairs,  and  who 
appoint  the  agents  that  exercise  its  faculties  for  the  accomplish- 
ment of  the  object  of  its  being.  But  these  agents  may  infringe  the 
rights  of  persons  who  are  connected  with  the  corporation,  or  who 
are  brought  mto  relations  of  business  or  intercourse  with  it.  As  a 
necessary  co-relative  to  the  principle  of  the  exercise  of  corporate 
powers  and  faculties  by  legal  representatives,  is  the  recognition  of 
a  corporate  responsibility  for  the  acts  of  those  representatives. 

•  *  *  The  result  of  the  cases  is,  that  for  acts  done  by  the 
agents  of  a  corporation,  either  in  contractu  or  in  delicto,  in  the 
course  of  its  business,  and  of  their  employment,  the  corporation  is 
responsible,  as  an  individual  is  responsible  under  similar  circum- 
stances.'' This  is  admitted  to  be  the  result  of  the  authorities  in 
Owshyy.  M.  a)id  W.  P,  R.  Co.,  supra,  subject  to  the  limitation  that 
as  the  corporation  is  incapable  of  malice,  it  is  not  liable  for  torts  of 
which  malice  is  an  essential  element. 

The  idea  that  a  corporation  is  not  liable  for  a  tort  involving  a 
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maliciooB  intent  bad  origin  in  the  day  when  it  was  denounced  as 
soulless,  and  was  an  application  of  the  quaint  syllogism  ascribed  by 
Lord  OoKS  to  Chief  Baron  Manwood,  that  **  None  can  create  souls 
but  God;  but  a  corporation  is  created  by  the  king;  therefore  a  corpo- 
ration can  hare  no  soul/'  from  which  was  deduced  the  conclusion 
that  it  could  do  no  wrong.  There  was  a  reluctance  to  look  beyond 
legal  entity,  to  the  natural  persons,  its  constituent  members,  or  to 
the  agents  or  servants  through  whom  its  faculties  were  exercised 
and  its  legal  existence  kept  alive.  To  the  mere  legal  entity,  motive, 
good  or  evil  cannot  be  imputed,  but  is  imputable  to  its  representa- 
tives; and  as  the  corporation  derives  benefit  from  the  representation, 
there  is  but  little  of  justice  in  a  claim  of  exemption  from  the 
responsibilities  it  may  involve. 

We  have  among  us  not  only  purely  domestic  corporations  but 
corporations  existing  by  the  separate  authority  of  several  States, 
drawn  into  the  daily  transaction  of  business  with  all  classes  of 
the  community,  holding  property  of  every  species  under  the  pro- 
tection of  the  law  of  the  State,  compelled  to  a  frequent  resort  to 
the  courts  for  prevention  or  redress  of  injuries.  Foreign  corpora- 
tions, by  a  liberal  comity,  here  exercise  corporate  power,  transact 
business,  hold  and  enjoy  property.  It  is  by  the  representation  of 
natural  persons  that  their  franchises  are  exercised,  their  business 
transacted  and  property  acquired.  It  would  not  be  just  if  a  natural 
person  suffer  wrong  from  the  malicious  acts  of  the  representative 
of  a  corporation,  while  within  the  scope  of  his  employment,  for 
the  courts  to  refuse  to  look  beyond  the  legal  entity  to  its  real  and 
true  character,  an  association  or  aggregation  of  natural  persons 
capable  of  acting  by  a  corporate  name  and  in  continuous  succession. 
This  is  not  unjust  to  the  corporation,  for  it  '^  tends  to  induce 
greater  care  and  caution  in  the  selection  of  those  who  are  to  be 
intrusted  with  corporate  affairs."  The  same  reasons  that  render  a 
corporation  responsible  for  any  tort  committed  by  its  agents,  if  we 
do  not  resort  to  the  technicality  that  it  is  incapable  of  motive, 
will  render  it  liable  for  a  malicious  prosecution.  Ghreen  v.  Omnibus 
Go.y  7  G.  B.  (N.  S.)  290;  Qoodspeed  v.  East  Eaddam  Bank,  22 
Conn.  530;  Carter  v.  Howb  Machine  Co.,  51  Md.  290;  s.  c,  34 
Am.  Bep.  311;  Whdesa  v.  Second  National  Bank,  1  Baxt.  469;  s. 
c,  25  Am.  Bep.  783;  Jefferson  R.  Co.  v.  Rogers,  29  Ind.  7;  Iron 
Mountain  Bank  v.  Mercantile  Bank,  4  Mo.  App.  505;  Vance  v. 
Erie  R.  Co.,  32  N.  J.  L,  334;  Williams  v.  PlarUertf  Insurance  Co., 
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67  Mififl.  759;  8.  c,  84  Am.  Bep.  494;  P^  W.  and  B.  JR.  Go.  t. 
Quighjf,  21  How.  S03.  We  feel  constrained  upon  thiB  point  to 
depart  from  the  decision  first  referred  to  in  Owsl&gY.  M.  and  W.  P. 
Jt.  Oo.,  37  Ala.  660.  This  conclusion  is  decisire  of  the  case,  as 
now  presented;  and  we  purposely  abstain  from  any  discussion  of 
the  facts  and  circumstances  which  must  concur  to  fix  upon  a  cor- 
poration liability  for  tortious  acts  of  its  servants  or  agents. 

The  Oircuit  Court  erred  in  sustaining  the  demurrers  to  the  com- 
plaint upon  the  specific  ground  that  an  action  on  the  case  for 
fludioioiu  proaeoation  will  not  lie  against  a  corporation. 

B&versed  and  remanded 


Tabob  y.  PBr]iB& 

(74  Ala.  90.) 
8aU  —  wtrramtif — patmU  d^fiuii. 

On  the  Side  of  a  patent  rigbt  to  a  cbum,  manafaetared  by  the  aeUer,  be  ex- 
hibited a  ■ample  of  it,  stating  that  it  would  piodnee  batter  in  from  three  to 
five  minntes ;  could  be  operated  by  a  child  five  or  six  years  old ;  that  it  wis 
made  of  juniper  wood,  and  tiiat  the  dasher  was  nickel-plated;  whereas  in  fact 
it  would  not  produce  butter  in  less  than  ten  minutes,  was  too  heavy  for  chil- 
dren to  work  it,  was  made  of  white  pine  and  painted,  and  the  dasher  was  of 
polished  iron.  HM,  a  valid  warranty,  and  that  the  court  could  not  pio> 
nounce  the  discrepancies  so  plain  and  obvious  as  to  avoid  it. 

ACTION  on  notes.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

D.  T.  Gastleberry,  for  appellant. 

Bofvdon  d  Knox,  contra. 

SoMBBYiLLBy  J.  The  suit  is  on  certain  promissory  notes,  giTen 
by  defendants  to  plaintiff  for  an  interest  in  a  patent  right  to  what 
was  alleged  to  be  an  improved  churn,  the  territory  included  in  the 
purchase  being  confined  to  the  county  of  St  Olair^  in  this  State. 
The  defense  set  up  is  based  on  certain  statements  made  by  the 
plaintiff,  as  inducements  to  the  purchase,  relating  to  the  qualities 
and  capacities  of  the  patented  lurticle,  which  are  alleged  to  have 
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been  fiJae,  and  fraud  olenily  made;  and  want  of  consideration  and 
failure  of  consideration  are  also  pleaded. 

It  is  shown  that  the  plaintiff.  Tabor,  was  himself  engaged  in  the 
manufacture  of  these  chums,  and  at  the  time  of  the  negotiation  he 
made  this  fact  known  to  the  defendants,  and  exhibited  to  them  a 
sample  or  specimen  of  his  patented  invention.  The  representations 
alleged  to  have  been  made  by  him  at  the  time  are,  that  the  chum 
would  produce  butter  in  from  three  to  five  minutes;  that  it  was 
made  of  juniper  wood;  that  the  plunger-rod  was  nickel-plated,  and 
would  not  corrode  or  discolor  the  milk  and  butter ;  and  that  a  child, 
five  or  six  years  old,  could  operate  it  with  ease.  The  evidence 
tended  to  show  that  these  statements  were  untrue  —  that  it  would 
not  produce  butter  in  less  than  ten  minutes;  that  the  body  of  the 
chum  was  made  of  white  pine,  and  the  top  of  poplar  wood;  that  it 
was  too  heavy  for  use  by  women  or  chUdren,  requiring  the  strength 
of  a  man  to  operate  it;  and  that  the  rod  was  not  nickel-plated,  but 
was  made  of  polished  iron,  and  would  corrode  or  discolor  the  milk 
and  butter,  to  such  extent  as  to  render  the  invention  entirely  worth- 
less. The  sample  chum  exhibited  by  plaintiff  was  painted  on  the 
outside,  and  was  inspected  by  one  of  the  defendants. 

[Omitting  minor  questions.] 

The  settled  rule  as  to  the  nature  of  the  representations  which 
will  avoid  a  contract  of  sale  is  well  stated  in  the  case  of  SUdg0  v. 
SeoUf  56  Ala.  302.  The  rule  as  there  announced  is,  that ''  a  mis- 
represMitation  by  a  vendor  of  ohattek^  of  a  material  fact,  made  at 
the  time  of,  or  pending  the  negotiation  for  the  sale,  on  which  the 
purchaser  has  the  right  to  rely,  and  in  fact  relies,  is  a  fraud,  fnr> 
nishing  a  cause  of  action  to  the  purchaser,  or  a  ground  of  defense 
to  an  action  for  the  purchase-money.''  Benj.  Sales  (8ded.),  §  454; 
Story  Sales,  §  186. 

No  particular  words  are  essential  to  constitute  a  warranty.  Aa 
a  general  rule,  there  must  be  the  aflSrmation  of  some  fact,  as  dis- 
tinguished from  the  mere  expression  of  an  opinion.  Words  of  praise 
or  commendation  by  a  vendor,  such  as  are  ordinarily  used  by  honest 
tradesmen,  as  arts  of  persuasion  to  induce  purchase,  are  deemed  iii- 
snfBcient  They  fall  within  the  maxim,  rimpUx  cmnmemiatio  n§m 
ifUtgai,  and  however  extravagant,  they  do  not  in  law  impose  a 
liability,  either  in  the  nature  of  contract  or  of  tort  Farrow  v. 
Andr$W8, 69  Ala.  96;  1  Pars.  Ckmt  *579r581;  3  Briok.  Dig.,  p.  408» 
K  75-78.    A  fslse  statenmity  however,  when  deliberatdy  made. 
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although  in  the  shape  of  an  opinioiiy  as  to  the  quality,  quantity  or 
condition  of  the  article  sold,  may  often  be  construed  to  be  a  war- 
ranty, if  it  be  so  intended  and  understood  by  the  parties.  1  Whart- 
Gont.,  §  259;  Barneti  y.  SlatUon,  2  Ala.  181.  In  Wileaz  y.  Hendrr- 
son,  G4  Ala.  535,  it  was  said  that  '^to  constitute  expressed  opinion 
a  ground,  or  instrument  of  fraud,  it  must  be  knowingly  false,  made 
with  intent  to  deceive,  and  must  be  accepted  and  relied  on  as  true." 
In  determining  the  question  of  intention,  which  is  generally  one  for 
the  jury,  at  least  i:i  eases  of  doubt,  a  decisive  test  is,  as  suggested 
by  Mr.  Benjamin,  ''  whether  the  vendor  assumes  to  assert  a  fact  of 
which  the  buyer  is  ignorant,  or  merely  states  an  opinion  or  judg- 
ment, upon  a  matter  of  which  the  vendor  has  no  special  knowledge 
and  on  which  the  buyer  may  be  expected  also  to  have  an  opinion, 
and  to  exercise  a  judgment.  In  the  former  case  there  is  a  warranty, 
in  the  latter  not."  Benj.  Sales  (3d  ed.),  §  613;  Kenner  v.  Hard- 
ing, 85  111.  264;  s.  c,  28  Am.  Rep,  615.  And  **  what  would  be 
matter  of  opinion,"  says  Mr.  Wharton,  ''when  spoken  by  a  non- 
specialist,  may  be  a  matter  of  fact  when  spoken  by  a  specialist." 
1  Whart.  Oont,  §§  259-260. 

There  are  many  adjudged  cases  illustrating  these  principles 
in  their  application  to  the  sale  of  patented  rights  and  inven- 
tions. It  has  been  said  generally,  that  statements  made  by 
vendors,  as  to  the  utility  of  such  patents,  are  considered  mat-, 
ters  of  opinion,  while  those  having  reference  to  their  practical 
capacity  and  characteristics  are  deemed  matters  of  fact.  1 
Whart.  Cont.,  §  259.  A  proposition  which  cannot  be.  taken  to 
be  universally  accurate,  many  cases  being  dependent  upon  their 
own  peculiar  surroundings.  It  has  been  held  in  an  English  case 
that  a  statement  to  a  farmer  by  a  vendor,  who  was  the  patentee's 
agent  for  the  sale  of  an  agricultural  machine,  known  as  ''Wood's 
Patent  Reaper,"  that  it  would  "  cut  wheat,  barley,  etc.,  eflBciently," 
was  not  a  warranty  but  a  recommendation.  Chalmers  v.  Harding, . 
17  L.  T.  (N.  S.)  571.  In  Elkins  v.  Kenyan,  34  Wis.  93,  the. 
assertion  by  the  vendor  of  a  patented  machine  for  elevating  hay, 
that  it  would  work  "  in  all  kinds  of  hay,  grain,  straw  and  other 
grass,"  and  was  "in  all  respects  fit  for  the  use  intended,"  was*, 
decided  to  be  a  warranty.  In  Nelson  v.  Wood,  62  Ala.  175,  where, 
the  subject  of  sale  was  the  right  to  use  a  patented  process  for  tan- 
ning leather,  representations  made  by  the  vendor  as  to  the  time  it 
woiild*  take,  and  the  quality  of  the  leather  produced,  were  held' 
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sufficient  to  vitiate  the  contract  of  sale  on  proof  being  made  that 
they  were  false,  and  that  the  process  was  of  no  value. 

The  case  of  Bigler  v.  Thickingery  55  Penn.  St.  279,  was  strik- 
ingly similar  to  the  one  in  hand,  being  a  suit  on  a  note  given  for  a 
patent  right  for  a  chum.  The  representation  made  was  that  it 
would  make  butter  in  from  seven  to  ten  minutes.  One  of  the 
defenses  set  up  being  misrepresentation  and  fraud,  the  court 
said:  '*The  representation  of  what  the  chum  would  do  proved 
utterly  false;  and  although  this  was  not  a  warranty  in  itself,  yet 
it  was  for  the  jury  to  say,  under  all  the  circumstances,  whether  it 
was  not  a  false  representation  knowingly  and  fraudulently  made. 
The  parties  were  not  in  a  position  of  perfect  equality  to  judge  of 
the  article,  and  hence  the  representation  of  the  seller,  if  falsely 
made,  would  avoid  the  contract.  The  jury  found  the  falsity  of  the 
representations,  and  the  worthlessness  of  the  article,  and  this, 
established  a  good  defense. 

In  Ro9»  V.  Harley,  39  Tnd.  77,  a  false  assertion  made  by  the  ven-; 
dor  of  a  patent  as  to  what  improvements  were  covered  by  it,  was 
held  to  vitiate  the  sale  of  an  interest  in  the  patent  right  So  in 
All&n  V.  Bartf  72  111.  104,  false  assertions  as  to  the  value  of  the 
territory  covered  by  the  patent,  to  be  included  in  the  purchase, 
based  upon  the  statement  of  matters  of  fact  within  the  knowledge 
of  the  vendor  and  not  of  the  purchaser,  were  decided  to  be  a  good 
ground  of  action  to  recover  back  the  consideration  paid  for  an., 
interest  in  the  patent  right. 

The  charges  given  by  the  court  below,  in  reference  to  the  repre-/ 
sentations  made  by  the  plaintiff  Tabor,  were  correct,  being  in  full 
accord  with  the  principles  above  stated. 

It  is  further  contended  however  that  the  defendant  cannot  set. 
up  fraud  as  a  defense  to  this  action,  based  on  the  falsity  of  these* 
representations,  because  he  inspected  the  specimen  or  sample  chum 
exhibited  to  him  by  plaintiff,  and  it  corresponded  with  those  manu- 
factured by  the  vendor,  and  subsequently  ordered  by  the  defendant 
for  sale  in  his  purchased  territory. 

The  rule  is  generally  staled  to  be  that  neither  a  general  nor  an 
implied  warranty  will  cover  defects,  which  being  external  and  visi- 
ble, are  "plain  and  obvious  to  the  purchaser"  upon  mere  inspec- 
tion with  the  eye.  Livingnton  v.  Arrington,  28  Ala.  424;  Benj. 
Sales  (3d  ed.),  §  617;  1  Whart.  Oont.,  §  225.  It  is  said  by  Mr.: 
Pardons  that  "ii  there  be  an  express  warranty,  an  examination  o^ 
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samples  is  no  waiver  of  the  warrazily;  nor  is  any  inquiry  or  exam- 
ination into  the  oharacter  or  quality  of  the  thii^p  sold;  for  a  man 
has  a  right  to  protect  himself  by  such  inquiry,  and  also  by  a  war- 
ranty." 1  Par.  Oont.  (6th  ed.)  *586.  ICr.  Wharton  obsenres  that 
warranties  may  be  found  to  extend  to  patent  defects,  unless  the 
statement  made  is  **  glarin^y  inconsistent "  with  the  visible  condi- 
tion of  things.  1  Whart.  Gont ,  §  245.  A  warranty  that  a  horse  has 
both  eyes,  when  he  is  manifestly  blind,  would  not,  it  is  apprehended, 
impose  any  liability.  1  Add.  Oont.,  §  628.  And  as  held  in  an  old 
case,  ^'if  one  sells  purple  to  another  and  saith  to  him,  'this  is 
scarlet,'  the  warranty  is  to  no  purpose."  It  was  said  that  to  ''war- 
rant a  thing  that  may  be  perceived  at  sight  is  not  good."  Bailjf  v. 
Merrell,  3  Bulstr.  95;  Benj.  Sales  (3d  ed.),  §  617.  But  as  observed 
by  Chancellor  Kent,  ''  if  the  vendor  says  or  does  any  thing  what- 
ever with  an  intention  to  divert  the  eye  or  obscure  the  observation 
of  the  buyer,  even  in  relation  to  open  defects,  he  would  be  guilty 
of  an  act  of  fraud."    2  Kent.  Oom.  *484-85. 

It  does  not  appear  that  the  defects  in  the  patented  chum  shown 
to  the  defendant  by  plaintiff  at  the  time  of  their  negotiation  were 
of  this  obvious  character.  The  chum  was  painted  on  the  outside, 
thus  concealing  the  nature  of  the  material  of  which  it  was  con- 
structed; and  we  cannot  say,  without  proof,  that  the  appearance  of 
white  pine  and  juniper  wood  is  so  different  as  to  be  glaringly 
obvious  to  the  eye  when  inspected  under  such  circumstances.  The 
same  is  true  as  to  the  handle  or  rod,  and  the  representations  which 
were  made  touching  it. 

The  parties  to  the  sale  moreover  were  not  in  a  condition  of  rela> 
tive  equality  touching  their  knowledge  or  ability  to  judge  accurately 
of  the  thing  sold.  The  plaintiff  was  a  specialist  or  expert,  being 
a  manufacturer  of  such  articles;  and  was  therefore  possessed  of  a 
knowledge  of  facts  in  reference  to  their  nature,  capacity  and  struc- 
ture, of  which  the  defendant  was  both  actually  and  professedly 
ignorant.  In  such  cases  the  misrepresentations  of  the  seller  will 
the  more  readily  avoid  the  contract,  and  many  statements  when 
made  by  him  will  be  deemed  affirmations  in  the  nature  of  fact, 
although  they  might  be  constraed  conjectural,  or  matters  of  opin- 
ion, had  they  emanated  from  one  not  enjoying  such  opportunities 
of  information.  Such  is  the  rule  at  least  when  such  assertions  are 
shown  to  have  been  falsely  made,  and  were  material  indnoements  to 
the  contract.  BigUr  v.  Flickinger,  55  Pmn.  St  279-^88;  1  Ftea. 
Oont.  *580;  1  Whart.  Oont.,  §§  259-60. 
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The  evidence  is  dear  that  a  part  of  the  induoement  to  the  pur- 
chase by  defendants  of  the  patent  right  in  question  was  the  ability 
and  readiness  of  the  plaintiff  to  furnish  the  defendants  with  a 
supply  of  the  patented  articles.  The  purchase  was  entirely  useless 
without  it.  The  plaintiff  being  himself  the  manufacturer,  and 
having  contracted  to  supply  the  articles  manufactured  by  him  for 
a  special  purpose,  he  must  be  held  by  implication  to  have  stipulated 
that  they  were  useful,  and  reasonably  suitable  for  the  purpose  for 
which  they  were  furnished.  If  they  proved  to  be  worthless,  this 
would  be  considered  a  failure  of  consideration  in  the  contract, 
resulting  from  a  breach  of  the  implied  warranty.  The  purchaser 
in  such  cases  has  a  right  to  rely  upon  the  judgment  and  skill  of 
the  manufacturer.  Pacific  Ouano  Go.  v.  MuUeny  66  Ala.  582; 
Benj.  Sales  (3d  ed.  Bennett),  §§  657,  661;  Smno  v.  Schwnachef 
Manufacturing  Co^  69  Ala.  Ill ;  Eight  v.  Baeon^  136  Mass.  10;  s. 
c,  30  Am.  Bep.  639. 

The  rulings  of  the  court  are  in  strict  conformity  to  the  foregoing 
principles^  and  its  judgment  is  aflbmed. 


WOLFFB  v.   EBKBTJffW> 

J9Mbnfpl0y— iMW  pr^mim  —  atHUm. 

WhMi  a  snliseqneiit  promise  is  mftde  to  pay  a  debt  disohaiged  ia  bsaknipl^, 
the  eieditor  may  sue  on  the  new  promise,  or  he  may  saeon  the  original  dsht 
and  reply  the  new  promise  4>  a  plea  of  discharge. 

ACTION  on  a  judgment    The  opinion  states  the  case*    Tlie 
plaintifl  had  judgment  below. 

Rice  d  WiUy  and  D.  Clapton,  for  appellant 
Watte  S  Sons,  contra. 

SoxiRTiLLE,  J.    The  proposition  is  not  denied,  that  where  a 
debt  has  been  discharged  by  a  decree  in  a  court  of  bankruptcy,  it 
Vol.  XLIX  —  102 


J^IO  ALABAMA, 


Wolffe  ▼.  Eberlein. 


may,  in  a  certain  sense,  be  reyived,  so  as  to  renew  its  legal  obliga- 
tion, by  an  express  and  unequivocal  promise  to  pay  it,  made  by 
the  debtor  subsequent  to  the  date  of  discharge.  The  authorities 
are  in  perfect  harmony  as  to  this  principle,  the  only  conflict  of 
opinion  being  as  to  cases  where  the  debtor  makes  a  promise  to  pay 
prior  to  obtaining  his  certificate  of  discharge.  Evans  y.  Carey, 
29  Ala.  99  ;  Bish.  Oont.,  %  4^  \  AUen  y.  Ferguson^  18  Ala.  1 ; 
Knap  y.  Hoyty  57  Iowa,  591 ;  8.  c,  42  Am.  Bep.  59 ;  NeUon  y. 
Stewartf  54  Ala.  115;  s.  c,  25  Am.  Bep.  660.  This  case  is  clearly 
of  the  former  class,  the  promise  to  pay  being  express,  and  subsequent 
to  the  discharge  in  bankruptcy. 

The  present  action  was  brought  on  a  judgment,  in  defense  of 
which  the  appellant,  in  the  court  below,  set  up  by  way  of  plea  his 
discharge  in  bankruptcy.  The  plaintiff  made  replication  of  an  ex- 
press  promise  by  defendant  to  pay  the  claim  unconditionaDy.  The 
main  point  of  contention  is  on  the  form  of  the  pleadings.  It  is  in- 
sisted that  the  replication  of  a  verbal  promise  is  a  departure  from 
the  original  cause  of  action,  which  declared  on  a  judgment,  and 
that  the  action  should  have  been  based  upon  the  new  promise,  and 
not  upon  the  judgment,  which  was  extinguished  by  the  fact  of 
defendant's  discharge  in  bankruptcy. 

There  are  two  views  of  this  subject  presented  in  the  books,  as  to^ 
the  effect  of  a  new  promise  to  pay  in  its  relation  to  a  plea  of 
bankruptcy.  The  more  logical  and  sounder  view  perhaps  is,  that 
the  new  promise,  and  not  the  old  debt,  is  the  meritorious  cause,  or 
real  foundation  of  the  action.  The  old  debt  has  become  extin- 
guished by  operation  of  law,  and  no  longer  exists.  But  the  moral 
obligation  to  pay  still  exists,  and  this,  coupled  with  the  antece- 
dent valuable  consideration,  is  sufScient  to  support  a  new  promise;' 
if  clear,  distinct  and  unequivocal  in  its  n^ure.  The  moral  obliga- 
tion, uniting  to  the  new  promise,  makes  what  was  designated  by 
Lord  M AKSFiBtD,  in  Truman  v.  F&nton,  Cowp.  544,  *'  a  new  under- 
taking and  agreement."  DePuy  y.  Stoarty  3  Wend.  135;  20 
Am.  Dec.  673  ;  Farley  v.  Kelly y  88  N.  C.  227  ;  8.  c,  43  Am. 
Bep.  743.  * 

There  is  another  class  of  cases,  supported  perhaps  by  the  weight 
of  authority,  which  refer  the  efficacy  of  such  promises  exclusively 
to  the  principle,  that  the  defendant  may  renounce  the  benefit  of  a 
law  designed  for  his  protection,  and  that  the  effect  of  a  new  promise 
is  to  waive  any  discharge  that  may  be  obtained  in  bankruptcy,  at' 
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least  to  an  extent  commensurate  with  the  promise  itself.  Mr. 
Wharton,  in  his  recent  work  on  Contracts,  after  observing  that  the 
yalidity  of  promises  of  this  class  is  no  longer  placed  upon  the  con- 
sideration of  moral  obligation,  asserts  that  '^  the  liability  is  now 
based  exclusiyely  on  the  right  of  a  party  to  waive  the  protection  of 
a  statute  relieving  him  from  indebtedness."  1  Whart.  Gont.,  §  513. 
Mr.  Addison  suggests,  that  ^'  the  express  promise  operates  to  re- 
vive the  liability  and  take  away  the  exemption."  1  Add.  Cont 
(  Am.  ed.),  §  13.  The  same  view  is  adopted  by  Mr.  Parsons  and 
Mr.  Bishop  in  their  works  on  Contracts,  and  in  fact,  with  singular 
unanimity  by  most  if  not  all  of  the  text-writers.  1  Pars.  Oont. 
434-435* ;  Bish.  Cont.,  §§  446-448 ;  Leake  Cont.  317 ;  1  Story 
Cont.,  §  466.  The  past  decisions  of  this  court  seem  to  haye 
proceeded  upon  this  theory  of  the  law,  and  the  prevailing  system  of 
pleading,  by  which  the  plaintiff  is  accustomed  to  declare  upon  the 
original  promise,  and  to  introduce  the  new  promise  by  way  of  rep- 
lication to  the  plea  of  bankruptcy,  is  manifestly  an  outgrowth  of 
it.  Dearing  v.  Moffitt,  6  Ala.  776 ;  Branch  Bank  v.  Boykin,  9 
id.  320  ;  Evans  v.  Oarey,  29  id.  99,  107. 

It  is  not  required  that  we  should  decide  which  of  these  two 
theories  is  correct.  The  better  view,  in  our  judgment,  is  that 
suggested  by  Mr.  Parsons,  that  the  plaintiff  may,  at  his  election, 
bring  suit  either  upon  the  new  promise,  and  declare  upon  it,  in  the 
first  instance,  as  the  foundation  of  his  action,  thus  himself  assum- 
ing the  onus  of  proving  the  discharge  in  bankruptcy,  without 
which  the  new  promise  would  be  unavailing ;  or  he  may  sue  upon 
the  old  or  original  promise,  and  when  the  plea  of  bankruptcy  is  in- 
terposed as  a  defense,  may  set  up  the  new  promise  in  his  replica- 
tion to  the  plea,  as  in  analogous  cases  involving  the  defense  of 
infancy  and  the  statute  of  limitation.  1  Pars.  Cont.  434-5*  (6th 
ed.),  note  v,  and  cases  cited. 

In  DePuy  v.  Swari,  3  Wend.  135  ;  i  20  Am.  Dec.  673,  676, 
while  it  was  held  that  the  liability  of  the  bankrupt  was  re^ 
ferable  only  to  the  new  contract,  it  was  said  to  be  well  settled 
that  the  plaintiff  could  declare  on  the  original  cause  of  action. 
''The  inconsistency  of  making  the  new  promise  the  basis  of  the 
action,"  it  was  observed  by  Marcy,  J.,  **and  at  the  same  time 
allowing  the  plaintiff  to  declare  upon  the  antecedent  debt,  which 
has  been  discharged,  or  the  remedy  upon  it  barred,  has  been  often 
presented    in  the  courts  of  England  and  of  this  country  ;  and 
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although  it  has  been  sanctioned^  it  has  been  looked  upon  as  a  de- 
yiation  from  the  general  rule  requiring  a  plaintiff  to  state  in  his 
declaration  the  i^greement  or  whole  cause  of  action  whereon  his 
suit  is  brought. "  In  Shippey  t.  Heful&rean,  14  Johns.  178,  it  was 
held  proper  for  the  plaintiff  to  sue  the  bankrupt  on  the  original  de- 
mand, and  to  reply  the  new  promise  in  aToidanoe  of  the  discharge 
set  up  in  the  plea ;  and  such  replication  was  decided  not  to  be  a  de- 
paiture  from  the  declaration.  This  rule  was  followed  in  many  sub- 
sequent cases  in  New  York,  including  Dusembury  t.  Hiiyi^  53 
N.  Y.  521  ;  8.  0.,  18  Am.  Bep.  543,  decided  as  late  as  1873,  in 
which  the  court  said :  "  We  are  of  opinion  that  this  rule  of  plead- 
ingy  so  well  settled,  and  so  long  established,  should  be  adhered 
to.  The  original  debt  may  still  be  considered  the  cause  of  action 
for  the  purpose  of  the  remedy."  FUzgeraldY.  Alexander,  19  Wend. 
402  ;  Wait  y.  Morris,  3  id.  394.  In  the  case  of  FieUPs  Sstaiey  2 
Bawle,  351 ;  91  Am.  Dec.  454,  it  was  held  that  the  new  promise 
was  substantially  the  meritorious  cause  of  action  ;  but  it  was  said 
that  it  might  be  treated  otherwise  in  the  pleadings,  by  dedaring 
'on  the  old  promise,  although  this  was  admitted  by  Gibson*,  0.  J., 
who  rendered  the  opinion  in  the  case  to  be  an  anomaly  in  plead- 
ing. There  are  a  large  number  of  cases  supporting  the  same  view. 
See  Bish.  Oont.,  §  448,  and  cases  cited  in  note  8. 

We  have  been  cited  to  no  case  which  holds  that  this  long  estab- 
lished rule  of  pleading  ia  to  be  abandoned,  where  the  action  is  one 
of  debt  brought  upon  a  judgment  of  a  court  of  reoord.  The  case 
of  Maxim  y.  Meree^  8  Mass.  127,  was  brought  on  a  judgment,  and 
the  plaintiff's  replication  of  a  Terbal  promise  by  the  bankrupt  to 
pay  the  debt  was  held  to  be  no  departure  from  the  original  cause  of 
action,  being  declared  to  be  such  more  in  appearance  than  reality. 
The  case  of  (Hie  v.  Oazlih,  31  Me.  566,  was  a  similar  suit,  in  which 
the  plaintiff  successfully  declared  upon  the  judgment,  instead  of 
the  new  promise,  and  although  bankruptcy  was  pleaded,  the  form 
of  pleading  was  held  to  be  correct. 

A  strong  analogy  is  found  in  oases  inyolying  the  plea  of  the 
statute  of  limitations.  Bankruptcy,  it  is  true,  extinguishes  the 
debt  as  a  legal  subsisting  demand,  while  the  operation  of  the  stat- 
ute is  only  to  destroy  the  remedy.  Yet  it  is  settled  in  the  one 
class  of  cases,  as  well  as  in  the  other,  that  the  new  promise  is  the 
true  and  real  foundation  of  the  cause  of  action,  and  strioUy  speak- 
ing, upon  it  atone  can  a  xeooyery  be  had.    Such  is  the  aettied  doo* 
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trine  of  this  ooart,  and  since  the  ease  of  Bell  y.  Morrison,  1  Pet. 
351,  decided  by  Judge  Stobt  more  than  iBftjr  years  ago,  it  may  be 
regarded  as  the  recognized  doctrine  in  this  country.  Bradford  v. 
Spyker,  32  Ala.  134;  Angell  Lim.  (6th  ed.),  §  212.  Notwithstand- 
ing this  fact,  the  rules  of  pleading  permit  the  plaintiff  to  declare 
upon  the  original  debt,  and  when  the  statute  of  limitations  is 
pleaded,  to  reply  the  new  promise.  Angell  lim.,  §  288.  In  Brad- 
ford y.  Spyher,  32  Ala.  148,  this  feature  of  pleading  was  said  to  be 
an  anomaly  in  the  law ;  but  the  court  approved  it,  as  sanctioned  by 
long  practice  rather  than  in  principle,  quoting  the  language  of 
Bbst,  0.  J.,  in  Upton  v.  EUe,  12  Moore,  303  (22  EQg..Oom.  Law, 
451),  where  he  said:  ''Probably,  the  new  promise  ought  in  strict- 
ness to  be  declared  on  specially ;  but  the  practice  is  inveterate  the 
other  way,  and  we  cannot  get  over  it.'' 

The  practice  adopted  in  the  present  action  of  declaring  on  the 
original  debt,  where  the  bankruptcy  of  the  defendant  is  pleaded, 
has  prevailed  for  a  long  time  in  this  State.  Though  an  anomaly 
in  the  law,  we  can  see  no  good  to  result  from  abolishing  it  by  judi- 
cial decision,  but  rather  inconvenience  and  confusion.  Admitting 
it  to  be  wrong  in  principle,  we  feel  justified  in  permitting  it  to 
stand,  if  for  no  other  reason,  because  it  is  supported,  with  few  ex- 
ceptions, by  the  antiquity  of  uninterrupted  practice,  not  only  in 
this  State,  but  generally  in  the  courts  of  England  and  America. 

[Omitting  minor  points.] 

There  are  some  other  exceptions  in  the  record,  based  upon  the 
rulings  of  the  court  on  the  evidence.  These  we  have  examined,  and 
find  nothing  of  merit  in  them. 

The  judgment  of  the  court  below  is,  in  our  opinion,  free  from 
error,  and  it  is  accordingly  affirmed. 

JudgfMnt  afflrmod* 


GOBDON  V.  TWBBDT* 
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Marriage^^dtHper — value  of  inchoate,  how  aeoertmined '^Judicial  naUee* 

The  valae  of  a  wife's  inchoate  right  of  dower  most  be  ascertained  hj  the 
"  American  Table  of  Mortality/'  and  judicial  notice  will  be  taken  of  it 
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/CREDITOR'S  bill    The  opinion  states  the  point 

Phelan  dt  Whetier,  for  appellants. 

JSu  ff.  Foster^  and  R.  0.  Picked,  contra. 

SoMXBYiLLE,  J.  [Omitting  other  matters.]  It  does  not  appear 
from  the  record  what  rale,  if  any^  was  adopted  by  the  register  in 
ascertaining  the  value  of  Mrs.  Tweedy's  contingent  or  inchoate 
right  of  dower  in  the  lands  conveyed  by  her  husband  to  Houston 
and  Bynum.  We  are  aware  of  no  possible  way  in  which  this  can 
be  done,  except  by  a  calculation  based  on  what  are  commonly  called 
**  Annuity  Tables."  The  rule  was  so  declared  when  the  case  was 
last  before  us.  Ghrdan  v.  Tweedy,  71  Ala.  202.  The  question  was 
considered  iu  Jackeon  v.  Edwards,  7  Paige,  386,  decided  in  1839, 
by  Chancellor  Walwobth.  After  observing  that  the  annuity  tables 
furnish  the  means  of  ascertaining  "  the  probable  value  of  the  wife's 
contingent  right  of  dower  during  the  life  of  the  husband,"  showing, 
as  they  do,  not  only  the  value  of  annuities  which  depend  upon  the 
continuance  of  single  lives  of  different  ages,  but  upon  the  continu- 
ance of  two  or  more  joint  lives,  the  following  rule  is  declared: 
"  The  proper  rule,"  he  adds,  "for  computing  the  present  value  of 
the  wife's  contingent  right  of  dower,  during  the  life  of  the  husband, 
is  to  ascertain  the  present  value  of  an  annuity  for  her  life,  equal  to 
the  interest  in  the  third  of  the  proceeds  of  the  estate  to  which  her 
contingent  right  of  dower  attaches,  and  then  to  deduct  from  the 
present  value  of  the  annuity  for  her  life,  the  value  of  a  similar 
annuity  depending  upon  the  joint  lives  of  herself  and  husband; 
and  the  difference  between  these  two  sums  will  be  the  present  value 
of  her  contingent  right  of  dower.  7  Paige,  408,  citing  McKean's 
Pr.  L.  Tables,  25,  §  4;  Hendry's  Ann.  Tables,  87,  Prob.  4. 

At  the  time  this  rule  was  announced,  more  than  forty  years  ago, 
the  courts  were  accustomed  to  resort  to  the  ''  Northampton  "  and 
the  "  Carlisle"  Tables  of  observation,  showing  the  probabilities  of 
human  life  by  actual  observation  in  the  towns  of  Northampton  and 
Carlisle,  England.  These  deaths  however  were  not  taken  from 
selected  lives,  but  from  the  population  generally.  The  field  was 
so  circumscribed  that  they  have  never  been  deemed  entirely  reliable. 
We  judicially  know  that  the  business  of  life  insurance  has  made 
rapid  advancement  iti  modern  times,  especially  within  the  past 


DEGEMBEB  TEBM,  1888.  gl5 

Ctoidmi  y.  Tweedy. 


^  ^       III 


twenty  jeanu  New  fields  of  observation  have  been  explored,  based 
upon  the  oombined  and  actual  experience  of  American  life  insurance 
companies.  This  has  led  to  the  tabulation  of  results  in  what  is 
now  known  as  the  *'  American  Table  of  Mortality/'  which  is  now 
regarded  as  the  orthodox  standard  throughout  the  United  States 
and  the  Ganadas.  This  table  is  based  on  the  lives  of  insurable,  or 
healthy  persons,  and  is  known  to  be  now  in  use  generally  by 
modem  life  insurance  companies,  for  the  arithmetical  estimate  .pf 
valuations.  We  are  of  opinion  that  for  these  reasons  our  courts 
should  resort  to  the  '^  American  Table  of  Mortality"  as  a  basis  for 
the  calculation  of  annuities  dependent  on  the  probabilities  of  human 
life  in  this  country. 

We  see  no  reason  why  the  chancellor,  or  register,  should  be 
^precluded  from  taking  judicial  knowledge  of  both  the  existence  of 
this  table  and  its  <)ontents.  It  is  customary  for  courts  to  take 
judicial  knowledge  of  what  ought  to  be  generally  known  within  the 
limits  of  their  jurisdiction.  This  cognizance  may  extend  far  beyond 
the  actual  knowledge,  or  even  the  memory  of  judges,  who  may 
therefore  resort  to  such  documents  of  reference,  or  other  authori- 
tative sources  of  information  as  may  be  at  hand,  and  may  be  deemed 
worthy  of  confidence.  The  rule  has  been  held,  in  many  instances, 
to  embrace  information  derived  informally  by  inquiry  from  experts. 
1  Greenl.  Ev.,  §  6;  Gresley  Bv.  295. 

The  register,  in  taking  the  account,  will  follow  the  rule  above 
.annouDced,  having  a  proper  regard  to  the  value  of  the  property, 
the  health  and  age  of  the  parties.  The  better  practice  would  be, 
to  examine  a  medical  expert,  with  the  view  of  ascertaining  whether 
any  change  in  the  value  of  the  dower  should  be  reported,  by  reason 
of  the  failing  or  imperfect  health  of  the  parties  at  the  time  of  the 
transaction. 

The  decree  is  reversed,  and  the  cause  is  remanded,  that  the  issues 
jrelating  to  dower,  taxes  and  improvements  alone  maybe  determined 
on  a  further  reference  to  the  register. 

Decree  reversed,  and  eauee  remanded. 
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Whefe  «  wager  is  made  on  the  result  of  a  public  eleetion,  snd  the  stakeholder 
pays  the  stake  after  the  result  is  generallj  known  and  publicly  annooneed, 
but  before  the  issue  of  the  offldal  certificate,  the  loser,  having  after  the 
payment  but  before  the  issue  of  the  certificate  notified  him  not  to  pay,  may 
maintain  an  action  against  him  for  his  stake. 

ACTION  to  recover  a  stake  on  a  wager.    The  opinion  states  the 
point    The  plaintifF  had  judgment  below. 

D.  P.  Lmoia  and  J.  Wheehr,  for  appellant. 
W.  P.  Okiiwood,  oontra. 

Stoke,  J.  We  do  not  think  section  3181  of  the  Code  of  1876 
exerts  any  influence  in  this  case,  except  to  the  extent  that  it  decfaures 
all  contracts  based  on  a  gambling  consideration  to  be  void.  The 
second  clause  of  the  section  has  reference  to  suits  between  the 
parties  making  the  wager.  It  sheds  no  new  light  on  the  question 
of  the  stakeholder's  liability. 

The  rule  is  general,  both  in  England  and  in  this  country,  that 
when  a  wager  is  made  and  the  stakes  are  deposited  with  a  stake- 
holder, either  party  may,  at  any  time  before  the  result  is  ascertained 
and  the  money  paid  over  to  the  winner,  withdraw  from  the  illegal 
transaction,  notify  the  stakeholder,  and  demand  and  recorer  his 
deposit-money.  Such  is  the  general  rule  and  it  has  been  long  so 
settled  in  this  State.  ShackUfard  y.  Ward,  8  Ala.  87;  Ivey  v. 
Pfifer,  11  id.  535;  Davis  v.  Orm$,  86  id.  540;  HawUy  v.  Bibh,  69 
id.  52;  1  Whart  Oont.,  §  452;  2  Pars.  Cent.  626;  OonamerY.Dag, 
2  Vt.  144;  Tarleton  v.  Baker,  18  id.  9;  McKee  v.  Manxes,  11  Cush. 
357;  Love  y.  Harvsy,  114  Mass.  80;  Fish&r  y.  HUdrsih,  117  id. 
558;  Morgan  y.  Bsaumoni,  121  id.  7.  This  rule  is  not  uniYeraal. 
Whart.  Cont.,  §  452. 

In  the  present  case  the  stakeholder,  Lewis,  paid  the  money  to  the 
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supposed  winner  before  he  was  notified  by  his  advenMcy  not  to  pay 
it  over.  It  does  not  seem  to  be  disputed  that  Bmton  did  give 
Ijewis  notice  not  to  pay  the  money  orer  to  Jones,  the  alleged  win- 
ner. The  contention  is  that  the  payment  was  made  after  the  result 
of  the  election  was  generally  known  and  publicly  proclaimed. 

Members  of  Congress  are  elected  the  first  Tuesday  after  the  first 
Monday  in  November.  Code  of  1876,  §  248.  On  the  Saturday 
next  after  the  election  (an  interval  of  four  days),  the  Probate 
judge  and  other  named  officers,  as  supervisors,  are  required  **  to 
make  a  correct  statement  from  the  returns  of  the  votes  from  the 
several  precincts  of  the  county,  of  the  whole  number  of  votes 
given  therein  for  each  office,  and  the  person  to  whom  such  votes 
were  given.  Code  of  1876,  §  291.  A  certified  statement  of  the. 
vote  cast  in  the  county,  as  required  above  to  be  made  by  the  super- 
^vttors,  is  to  be  ioi'wmnied  by  the  Probate  judge  to  tiie  secrdnry  of 
State,  immediately,  and  on  the  same  day  (Saturday)  the  service  is 
performed.  Code,  §  292.  ''  It  shall  be  the  duty  of  the  secretary 
of  State,  within  ten  days  after  receiving  the  returns  of  election 
firom  the  Probate  judges  of  each  county,  to  furnish,  from  a  count 
of  the  actual  vote  cast,  as  the  same  appears  by  the  returns  certified 
to  him,  certificates  of  election  to  such  persons  as  may  be  ascertained 
to  be  elected  to  any  office  in  this  State."  Code,  §  294.  It  is  thus 
shown  that  the  certificate  of  election  may  not  in  fact  be  issued  by 
the  secretary  of  State  until  sixteen  or  more  days  have  elapsed 
after  the  election  has  been  held.  Considering  the  many  duties  of 
the  same  kind  cast  on  the  secretary  of  State  at  the  same  time,  and 
the  uncertain  time  necessary  for  the  various  county  returns  to  reach 
the  secretary  of  State,  it  is  not  reasonable  to  suppose  the  certifi- 
cates of  election  wiU  be  made  out  in  much  than  less  ten,  possibly 
fifteen,  days  after  the  day  of  election. 

In  the  present  record  there  is  an  absence  of  proof  when  the 
certificate  of  election  was  issued  —  uncertainty  as  to  the  time  when 
the  money  was  paid  by  the  stakeholder  to  the  supposed  winner, 
and  when  the  notice  was  given  by  Bruton  to  him  not  to  pay 
over  the  money  to  Jones.  The  reasonable  inference  from  the  testi- 
mony is,  that  both  the  payment  and  the  notice  not  to  pay  preceded 
the  issue  of  the  certificate  of  election.  The  decision  of  these  ques- 
tions however  is  tendered  unnecessary,  as  no  ruling  i^pears  to  Jiave 
been  made  upon  them.  The  charges  asked  and  refused  all  ignore 
these  questions,  and  claim  a  verdict  for  defendant,  in  the  absence 
Vol,  XLIX  — 103 


818/  ALABAMA, 


Lewis  V.  Bniton. 


o(  such  certificate^  if  the  money  was  in  fact  paid,  before  notice  uo^: 
to  pay,  and  after  the  resnlt  of  the  election  was  ''publicly  anr 
nounced.''    The   certificate  afterward    issued,   it    is  contended^ 
related  back  to  the  election,  and  cured  the  irregularity.     We  can- 
not  assent  to  this.     A  payment  before  certificate  of  election  issued: 
ii  at  the  peril  of  the  stakeholder;  and  if  the  authority  to  pay  be  re- 
voked, or  the  payment  countermanded,  before  the  actual  issue  of 
the  certificate,  an  action  for  money  had  and  received  lies  against  the, 
stakeholder.     The  Circuit  Court  did  not  err  in  refusing  the  charges 
asked.     Whether  there  was  a  sufficient  revocation  in  this  case  we 
do  not  consider,  as  the  question  is  not  raised.     PatUr^n  v.  Clarhy . 
126  Mass.  531. 

*■  We  do  not  propose,  in  this  case,  to  consider  which  of  the  oppos-. 
ing  candidates  was  in  fact  elected.  We  are  in  no  sense  assuming 
to  niake  ourselves  judges  of  the  election*  As  we  understand  the^ 
law,  that  question  was  not,  and  at  the  time  the  money  must  have 
been  paid  over,  could  not  have  been  raised.  We  take  it  for  granted^ 
if  the  certificate  of  election  had  been  issued  before  notice  was  given 
to  the  stakeholder  not  to  pay,  the  charges  asked  would,  have  beeni 
rested  on  that  hypothesis,  and  not  on  the  weaker  one,  that  the  re- 
sult had  been  ''publicly  announced.''  In  fact,  we. presume  the; 
Circuit  Court  did  correctly  rule  on  all  questions  not  excepted  to, 
and  thus  brought  before  us.  If  the  money  had  been  paid  over,  and 
the  result  of  the  election  officially  declared  by  the  secretary  of 
dtate,  before  notice  to  the  stakeholder  not  to  pay,  we  are  not  pre- 
pared to  say  this  would  not  be  a  complete  bar  to  the  action,  even, 
though  the  money  was  paid  before  the  result  was  officially  ascer- 
tained. Such  official  ascertainment  might  iheal  the  irregularity  oC 
premature  payment,  and  close  the  door  against  any  demand  after- 
ward made. 

*•  In  what  we  have  said,  we  have  confined  our  rulings  to  what  is 
known  as  the  officially  proclaimed  result  We  have  not  considered 
the  question  of  the  contested  seat,  which  is  public,  official  history, 
of  which  we  take  judicial  notice.  If  necessary,  we  would  probably 
hold  the  stakeholder  would  be  justified  in  paying  over  the  money 
On  the  official  announcement,  without  waiting  for  the  uncertain 
result  of  an  election  contest. 

'  The  demurrer  to  the  first  count  of  the  complaint  was  rightly 
overruled.  Payment  to  the  alleged  winner,  before  notice  not  to  pay, 
was  defensive  matter,  the  averment  and  proof  of  which  rested  with 
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the  defendant.    The  deposit  being  for  ah    illegal  piirp<>8e;  the' 
depositor  had  till  the  last  moment  to  withdraw  from' the  ttan£(-' 

action,  by  revoking  the  authority  to  pay. '  ' 
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Conrls  will  not  take  jadidal  notice  of  the  rale  for  the  meafluzement  of  com 
in  the  shuck,  nor  that  a  railroad  car  of  given  dimendons  cannot  contain  three 
hnndred  bushels  thereof.* 

A  GTION  for  non-deliveiy  of  com.    The  opinion  states  the  point. 

Thomas  O.  Jones  and  John  W.  Inzer,  for  appellant. 

Stonb,  J.  Much  that  enters  into  and  shapes  hnman  transactions 
is  so  general  and  uniform  in  its  operation,  as  to  be  reducible  to  a 
rule.  The  flow  of  water,  the  alternation  of  the  seasons,  seed-time 
and  harvest,  the  operation  of  mechanical  powers,  are  of  this  class. 
So  whether  certain  language  is  or  not,  in  its  very  nature,  obscene 
or  insulting;  whether  a  weapon  of  a  particular  kind  is,  or  is  not 
deadly;  what  effect  a  serious  wound  in  a  vital  part  will  have;  what 
are  fermented,  and  what  distilled  spirits;  these,  and  many  other 
factors  in  judicial  determination,  are  so  generally  known  as  to  dis- 
pense with  all  proof  of  them,  as  a  general  rule.  All  men  know 
them,  and  therefore  they  need  not  be  proved.  This  is  sometimes 
called  judicial  knowledge;  frequently,  common  knowledge. 

We  do  not  think  however  that  the  rule  for  the  measurement  of 
com  in  the  shuck  falls  within  this  class.  True,  we  know  that  a 
cubic  yard,  which  consists  of  twenty-seven  cubic  feet,  cannot  con- 
tain one  hundred  bushels  of  com  in  the  shuck.  Can  we  know 
precisely  what  it  will  hold?  Is  there  any  generally  known,  in- 
flexible rule  on  the  subject  ?  So  much  must  depend  on  the 
variety  and  quality  of  the  com,  and  the  quantity  of  shuck  left 

*  ^ee  arUe^  p.  201. 
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upon  ity  that  no  fixed  rule  can  be  declared.  Suppose  we  were  to 
declare  that  a  box  car  28x8x4  feet  cannot  hold  300  biuhek  of  com 
in  the  shuck.  Oan  we,  with  any  proximate  certainty,  say  how 
much  it  will  contain  P  A  result,  so  variable  as  this,  cannot  become 
a  subject  of  judicial  cognizance.  As  we  said,  when  this  case  was 
before  us  at  a  former  term  (71  Ala.  215;  46  Am.  Bep.  309),  ''we 
have  nothing  to  do  with  these  questions.  The  juiy  found  there 
Iras  a  loss,  and  we  can  only  inquire  whether  the  law  for  their  gov- 
ernment was  correctly  given  in  charge  to  them.''  Whart  Ev.,  §§ 
339  ei  seq. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  Circuit 
Oourtis  affirmed. 

Judgmmt  affirm$i. 
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A  giowliig  and  wipe  crop  is  not  "  morable  "  or  "  penonftl  pmyettf*** 

CONYIOTION  of  frandulent  dispontioii  of  mor^ageil  ynff/thf. 
The  opimoii  states  the  oM. 

Amn  Bradshmo,  tar  appeUamt 

/.  H.  BurtSf  aaaiBtant  attorney-general,  for  State. 

WiLLSOV,  J.  In  snbetanoe  the  indictment  charges  that  the 
defendant,  on  the  third  day  of  June,  1883,  execnted  to  J.  E.  Wil- 
eon  a  Talid  mortgage  lien,  in  writing,  npon  '*  eighteen  acres  of 
cotton,  then  and  there  being  moyable  property,"  ''and  that  he 
thereafter,  on  the  first  day  of  October,  1882,  sold  said  cotton  to 
divers  persons  with  intent  to  defraud  said  Wilson, '*  ete. 

To  constitute  the  offense  attempted  to  be  charged  in  this  indict- 
ment, the  property  upon  which  the  lien  was  given  must  have  been 
*'  personal  or  movable  property  "  at  the  time  such  lien  was  exe- 
cated.     Penal  Oode,  art.  797.    It  is  no  offense  against  the  law  of 
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this  State  to  sell  or  otherwise  dispose  of  real  property  upon  which 
the  owner  has  given  a  wpitte^  llen^.    k^ 

Before  proceeding  fnrtHer  'we  'should  determine  what  meaning 
should  be  given  to  the  words  **  eighteen  acres  of  cotton/'  used  in 
the  indictment  in  describing  .the  firoperty  mortgaged.  We  think 
that  but  one  reasonable  signification  can  be  placed  upon  them,  and 
that  is  that  the  property  consisted  of  a  cotton  crop  growing  upon 
eigh<^]i;D*^^«|^M4^^^  ^is  w6^14  >e  ttf ' j^i^"^i^)%>ification 
of  the  wbr^  and  they  must  be  thus  understood.  Bev.  Stat.,  art 
3138;  Penal  Gode,  art.  10. 

What  character  of  property  i^  a  crop  of  growing  cotton,  con- 
sidered with  reference  to  the  offense  of  which  defendant  stands 
convicted?  Is  it  ''movable  property''  within  the  meaning  of 
article  797  of  the  Penal  Godq?  ^f^not^iithen  it  is  unnecessary  to  con- 
sider this  case  further,  because  it  is  to  that  character  of  property 
alone  that  this  indictment  applies. 

It  is  true  that  the  indictment  alleges  that  the  eighteen  acres  of 
cotton  were  movable  property.  Such  allegation  however  is  but  a 
conclusion  of  the  plea^r^,  and  is- B,ot  &iu^cient  unless  the  other 
statements  show  that  it  was  that  kind  of  property.  Thus,  suppose 
the  allegation  nad  been  that  the'  property  consisted  in  eighteen 
acres  of  land;  \lollowed  by  another  allegation'  thi^t  the  land  was 
movable  property;  it  would  not  be  contended  that  the  latter  .con- 
trolled' t^e  former  allegation,  and  that  therefore  the  indictment 
^iM^ged.  the  offense  known  to  the  law.  The  two  allegations  woaljd 
be  repugnant  to  and  contradictory  of  each  other,  and  the  indict- 
ment would  unquestionably  be  bad.  But  suppose  in  the  case  before 
us  the  allegation  had  been  that  the  property  consisted  in  so  Htany 
pounds  of  cotton,  and  that  the  same  was  personal  property,  or  .was 
movable  property,  these  allegations  would  have  been  consistent 
;vith.  each  other,  and  the  latter  would  have  determined  the  charac- 
ter of  the  property.  In  this  case  the  allegation  that  the  property 
:was  movable  can  add  nothing  to  the  sufSciency  of  the  indictment, 
unless  the  description  of  the  property,  ''  eighteen  acres  of  cotton," 
^ay  mean  cotton  in  that  state  or  condition  which  would  render  it 
movable  property. 

We  now  recur  to  the  question,is  growing  cotton  movable  property, 
as  alleged  in  the  indictment?  '^Movable"  property  is  such  as 
attends  a  man's  person  wherever  he  goes,  in  contradistinction  to 
things  immovable.   2  Bouv,  Law  Diet.,  word  ''Movables,'^    Thus 
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'  .monejf  jewelry,  clothing,  household  furniture;  boats  and  carriages 
.aire. said  to  follow  the  person  of  the  owner  wherever  he  goes;  they 
neednot  ;be:enjoyed  in  any  particular  place  ;  and  hence  they  aire 
movable.  1  Schoul.  Pers:  Prop  25.  Certainly  a  crop  of  cotton 
growing  upon  land  canlxot  by  any  stretch  of  the  rules  of  construction 
be  brought  within  this  definition  of  movable  property.  It  is  most 
clearly  a  thing,  immovable.  It  may  however  become  movable. 
Says  the  author  last  qiioted:  ''  Fruits,  so  long  as  they  are  hanging 
on  the  trees,  the  crops  until  they  are  gathered,  and  timber  trees 
*  while  they  are  standing,  are  things  immovable,  or  real  estate, 
because  they  are  attached  and  appendant  to  the  ground.  But  when 
the  fruita  or  crops  are  gathered,  or  the  trees  cut  down,  as  they  theh 
cease  to  be  attached  to  the  soil,  th^y  become  movables."  1  Schoul. 
Pers.  Prop.  123.  We  think  it  too  plain  to  be  controverted,  or  to 
require  a  further  investigation  of  authorities,  that  a  crop  of  grow- 
ing cotton  is  immovable  property,  and  is  not  within  the  meaning  of 
''  movable  property  "  as  used  in  the  article  of  the  Penal  Code  under 
which  this  conviction  was  obtained. 

But  it  may  be  said  that  the  cotton  was  personal  if  not  movable  prop- 
erty, and  if  so  that  the  offense  attempted  to  be  charged  could  be  com- 
nutted  in  relation  to  it.  This  position  is  correct.  If  the  property 
J^-^either  personal  or  movable  it  is  the  subject  of  the  offense  der 
ndunced  by  the  Code.  It  is  to  be  observed  however  that  this 
indictment  does  not  allege,  or  in  any  manner  show,  that  the  prop- 
erty was  personal  property.  It  characterizes  the  same  as  movable 
property,  and  the  two  words  are  by  no  means  Sjmonymous  in  their 
idjgal  signification,  and  do  not  mean  the  same  thing  in  the  Code. 
There  may  be  personal  property  which  is  not  movable.  Personfil 
property  not  only  includes  movable  property,  but  more.  It  is  a 
more  comp!rehensive  word.  Thus,  crops  growing  upon  land  are 
held  to  be  personal  property,  so  far  as  not  to  be  considered  an 
interest  in  land,  under  the  statute  of  frauds.  2  Bouv.  Law  DiCt.^ 
>!^ Personal  Property."  So  annual  crops,  if  fit  for  harvest^  may 
acquire  the  character  and  incidents  of  personal  property,  so  far  a^ 
to  be  subject  to  execution  as  personal  chattels.  Home  v.  OambreU. 
W.  and  W.  Con.  Bep.,  §  997.  But  it  has  never  been  held  that  ay 
ungathered  crop,  still  appendant  to  the  ground,  is,  under  any  cii;- 
icam^tances,  movable  property.  Whilst  the  question,  as  to  whethe^ 
or  not  cotton  growing  is  personal  property  within  the  meaning  of 
the  article  of  the  Code  referred  ta,  is  not  presented  directly  for  our 
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det6nniiuition»  we  deem  it  not  impToper  for  qb  to  say  that  in  oar 
opinion  crops  do  not  become  personal  property*  as  a  general  rule, 
until  they  are  ready  to  be  hanrested.  Until  that  time  they  aie 
regarded  as  partaking  of  the  realty.  1  SchooL  Pers.  Trap.  133 
€i  seq.;  Freeman  EzecationBy  §  118.  In  this  case  it  appears  finom 
the  indictment  that  the  lien  npon  the  cotton  ifas  gi^en  in  the  month 
of  Jane,  at  which  time  the  crop  could  not  have  been  ready  for 
gathering,  and  it  was  not  therefore  personal  property. 

In  our  opinion  the  indictment  charges  no  offense  against  the  law 
of  this  State,  and  the  court  erred  in  oremiling  the  defendant's 
motion  in  arrest  of  judgment,  based  upon  its  insufRciency;  where- 
fore the  judgment  is  roYarsed  and  the  proaecution  is  dismissed. 

Bmnrmi  and  di$mt$mi. 


Hall  t.  Sxatb. 
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la  a  statute  eonoeniiag  aseaiilt  and  battery  upon  "  deerepit 
words  meaa  those  who  are  disabled,  incapable  or  incompetent,  fRMU  elthv 
physical  or  mental  weaknaas  or  def ecto,  whether  piodooed  bj  age  or  ether 
cameo,  to  such  an  extent  as  to  render  them  comparatiTely  helplesa  in  peraonal 
^xmflicto  with  persona  of  ordinary  health  and  strength. 

/^ONVIOTION  of  assault'and  battery.    The  opinion  statea  Iks 


C&whs  S  Starg,  J.  L.  Oohi  and  J.  P.  Oox,  for  appdknt. 

/.  H.  Burts,  assistant  attorney-general,  for  Stafce. 

WiLLSOV,  J*  There  are  three  counts  in  the  indietment^  emk 
charging  an  aggravated  assault  and  battery.  First,  that  the 
defendant,  an  adult  male,  committed  an  assault  and  battery  upon 
a  female;  second,  that  the  defendant,  a  person  of  robust  health  and 
strength,  committed  an  assault  and  battery  upon  a  decrepit  person; 
and  third,  that  he  went  into  the  house  of  a  prirate  family  and. 
committed  the  assault  and  battery. 

[Minor  considerations  omitted.] 
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Ab  to  the  second  count,  while  the  eridenoe  might  be  held 
flttlBcient  to  eetablish  the  allegation  that  the  defendant  was  a 
person  of  robnat  health  and  strength,  it  was  not  snfficient  to  prore 
that  the  alleged  assaulted  party  was  decrepit.  She  was  not  an 
aged  person,  being  only  thirty-seven  years  old.  Mr.  Webster  defines 
'^  aged  '^  as  followa:  "  Old;  having  Hved  long;  haring  lired  almost 
the  usual  time  aUotted  to  that  species  of  being. "  The  usual  allotted 
time  for  human  beings  to  live,  prescribed  by  revealed  law,  and  in 
accord  with  the  law  of  nature,  is  the  period  of  three  score  years  and 
ten.  It  is  not  alleged  in  the  indictment  however  that  the  lady  was 
an  aged  person,  but  that  she  was  decrepit,  and  we  must  therefore 
direct  our  attention  to  this  specific  allegation. 

What  meaning  are  we  to  give  to  the  word  decrepit?  Words 
used  in  the  Penid  Oode,  except  where  specially  defined  by  law,  are 
to  be  taken  and  construed  in  the  sense  in  which  they  are  understood 
in  common  language,  taking  into  consideration  the  context  and 
subject  matter  relative  to  which  they  are  employed.  Penal  Oode^ 
art  10.  Mr.  Webster  makes  the  word  ^Mecrepif  a  dependent 
•of  old  age;  that  is,  according  to  his  definition,  before  a  person  can 
be  decrepit  old  age  must  have  supervened  upon  such  person.  He 
•defines  the  word  thus:  **  Broken  down  with  age;  wasted  or  worn 
bj  the  infirmities  of  old  age;  being  in  the  last  stage  of  decay; 
weakened  by  age."  This  word  is  not  defined  in  the  Oode,  nor  do 
we  find  any  definition  of  it  in  the  law  lexicographies..  In  our 
opinion,  as  used  in  article  496  of  the  Penal  Code,  and  as  commonly 
understood  in  this  country,  it  has  a  more  comprehensive  signification 
than  that  given  it  by  Mr.  Webster.  We  understand  a  decrepit 
person  to  mean  one  who  is  disabled,  incapable  or  incompetent, 
from  either  physical  or  mental  weakness  or  defects,  whether  pro- 
duced by  age  or  other  causes,  to  such  an  extent  as  to  render  the 
individual  comparatively  helpless  in  a  personal  confiict  with  one 
possessed  of  ordinary  health  and  strength.  We  think  that  within 
the  meaning  of  the  word  as  used  in  the  Code,  a  person  may  be 
decrepit  without  being  old;  otherwise  the  use  of  the  word  in  the 
Oode  would  be  tautology.  It  certainly  was  intended  by  the  legis- 
lature that  it  should  signify  another  state  or  condition  of  the  per- 
son than  that  of  old  age.  Thus  where  the  party  assaulted  was  a 
man  about  fifty  years  old,  disabled  by  rheumatism  to  such  an  extent 
that  he  was  compelled  to  carry  his  arm  in  an  unnatural  position, 
and  in  such  a  manner  as  to  render  it  almost  if  not  entirely  useless 
Vor..  XLTX  - 104 
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to  him  ia  a  personal  difficult j,  it  was  h^eldy  that  whilBt  bis  condition 
^ight  not  come  technically  within  the  meaningof  the  word  decrepit 
,a8  defined  by  Mr.  Webeter,  yet  it  might  with  propriety  be  si^id  tbat 
it  fell  in  the  measore  of  that  word  afi  used  in  common  acceptation* 
\BQwden  y^  SkUe,  2  Tex.  Gt  App.  56. 

Put  giving  to  this  word  its  broadest  meaning,  we  do  not  think 
;that  the  proof  in  this  case  shows  that  the  alleged  injured  person 
was  decrepit.  She  testifies  herself  that  she  had  been  sick .  off  and 
on  during  the  summer;  and  that  she  had  been  in  bed  all  day  the 
;day  of  the  difficulty.  It  is  not  shown  what  was  the  character  of 
.her  sickness,  or  what  effect  it  had  produced  upon  her.  -On  the 
other  hand,  it  was  proved  that  on  the  evening  of  the  difficulty^and 
;^at  the  time  of  its  occurrence,  she  was  up  and  going  about  the 
.house;  that  just  before  she  was  assaulted  by  the  defendajit  she  had 
^one  up  stairs  and  thrown  his  trunk  of  clothes  out  of  the  house 
through  a  window,  and  had  also  thrown  his  satched  out  of  the 
bouse.  It  was  further  proved  that  before  defendant  struck*  or 
attempted  to  strike  her  she  struck  him  with  a  chtur.  Oonsideiing 
/di  the  testimony  upon  this  question,  we  are  of  the  opinion  that  ;it 
^ails  to  show  that  the  lady,  at  the  time  of  the  alleged  assault  upon 
her,  was  in  a  decrepit  condition  within  the  meaning  of  the  law. 
Therefore  the  conviction  cannot  be  sustained  under  the  second 
.count. 

Because  in  our  opinion  the  verdict  of  the  jury  is  not  supported 
if  the  evidence,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded^  - 


Oabtwrioht  v.  State. 

as  Tex.  Ct.  App.  478.) 

-  Thiol — faSkire  to  e&ndemn  applauM  of  spectators  —  oommenU  of  oewueL 

On  a  murder  trial,  at  the  end  of  the  opening  address  of  the  pxoeecnting  atidr- 
ne7,  the  audience  applauded.  In  his  closing  argument  he  alluded  to  thia^ 
and  approved  it.  The  court  did  not  check  nor  reprimand  the  audienoe  nor 
the  counsel,  nor  caution  the  jury.     This,  it  seems,  was  error.* 


*  See  note,  48  Am.  Bep.  880. 
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Cartwright  ▼.  State. 

/^ONVIOTION  of  murder.    The  opinion  states  the  point. 

c7.  A.  Carroll  and  Lov&joy,  Dickenson  £  Patterson  and  Finer  £ 
Smith,  for  appellant. 

J.  H.  BurtSf  assistant  attorney-general^  and  W.  Poindexter,  for 
State. 

WiLLSON,  J.  [Omitting  other  matters.  ]  We  are  called  upon  by 
a  bill  of  exceptions  to  notice  anothei  matter  which  occurred  upon 
the  trial.  Upon  the  conclusion  of  the  argument  of  the  counsel 
who  opened  the  case  on  the  part  of  the  State,  the  audience,  which 
was  composed  of  some  four  hundred  people,  cheered  and  applauded 
the  speaker.  This  was  late  at  night  and  further  argument  was 
postponed  until  the  next  morning.  The  court  did  not  reprimand 
the  audience,  or  in  any  way  express  disapprobation  of  the  improper 
demonstration,  nor  was  the  jury  cautioned  against  suffering  this 
conduct  of  the  audience  to  influence  their  minds  in  the  consider- 
ation of  the  case.  On  the  next  morning,  counsel  for  defendant 
were  permitted  in  their  addresses  to  the  jury  to  comment  upon  and 
condemn  without  restriction  the  occurrence  of  the  night  before. 
In  reply  to  them,  counsel  for  the  State,  in  the  concluding  argu- 
ment, alluding  to  the  demonstration  made  by  the  audience  said, 
''  it  was  a  spontaneous  outburst  of  approval  by  the  audience  of  this 
cause,  after  they  had  heard  it  truthfully  represented  by  the  State." 
This  remark  was  not  reproved  by  the  court,  and  still  the  jury  were 
not  admonished  by  the  court  to  disregard  this  extraneous  matter, 
and  to  guard  themselves  against  being  influenced  by  it. 

It  is  unnecessary  for  us  to  determine  whether  or  not  we  would 
suffer  this  conviction  to  stand  if  this  bill  of  exception  presented 
the  only  ground  of  reversal.  It  is  enough  for  us  to  say  now  that 
we  think  the  court  should  have  taken  prompt  and  decisive  action 
on  the  occasion,  and  should  have  endeavored  by  its  condemnation 
of  the  proceeding,  and  its  admonitions  to  the  jury,  to  prevent  any 
prejudice  to  the  defendant  by  such  reprehensible  conduct.  And 
in  this  effort  on  the  part  of  the  court  counsel  for  the  State  should 
have  united.  As  the  matter  is  presented  to  us  by  the  bill  of  ex- 
ception, we  cannot  say  that  the  defendant  has  had  a  fair  and  im- 
partial trial  upon  the  law  and  the  evidence  of  the  case. 

Because  of  the  errors  in  the  charge  of  the  court,  the  judgment  is 

reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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AGKNOWLEDGMSNT. 
Sb$  Vebd,  180 ;  Makktah^  A  ' 

ACmON. 

IgaimUL  met  MaUdomly  do—.]  No  action  Um  for  tbe  maUdons  posttng  of  a 
notice  by  an  employer  forUdding  his  empkyeee  to  trade  with  a  person 
named  iJiereln.  Pofne  ▼.  Weaiem  and  AUamiiic  BofBroad  Campani^  (IS 
Lea,  607),  066. 

A»  AqgwcT,  tW;  BAn«iffKNT,  5 ;  Bahkbuftct,  809 ;  Etxdkngb,  606;  Jmw- 
MBRT,  401;  Nbqliobncb,  188,  616;  Nbqotiablb  InflfrBimaT,  238; 
OrviCB,  107 ;   BxueiouB  Socibtt,  462 ;   8tatotb»  666 ;   Waobbs.  816. 

ADULTERY. 
Bee  Cbdonal  Law,  907. 

ADVEB8B  P0BSB8SION. 

^tomuto  In  oonmon.]  Where  a  tenant  in  common  oonTejs  the  whole  land  to 
a  third  person,  and  the  grantee  reoorda  the  deed  and  enters  nnder  it, 
makes  yalnable  improTements,  pays  the  taxes,  and  receives  the  rents  and 
profits  without  offering  to  account,  the  cotenant  is  chargeable  with  actual 
notice,  and  the  pcssessioB  is  effBt^nal  against  him.  Unger  ▼.  Mooneif 
(68  Gal.  686),  100. 

AGBNCnr. 

1.  At0ttoB  against  insuianoe  agMft  tot  fnaaA — damages.]  One  Ihutdnlently 
induced  by  an  insurance  agent  to  take  a  policy  may  rescind  the  contract 
and  recover  from  him  the  premium  paid.  HedAen  y.  Grifin  (186  Mass. 
229),  26. 

2»  Oontract  between  insoranoe  company  and  agent — termination.]  A  life 
insurance  company  contracted  to  pay  Its  agent  certain  commissions  for 
procuring  insurance  and  for  renewals,  without  specifying  any  term  of 
duration.  The  company  went  out  of  business  and  assigned  the  policies 
so  procured  to  another  company.  Held,  that  this  terminated  the  agent's 
right  to  commissions  on  renewals.  North  OaroUna  State  L(f^  Inewranm 
Company  ▼.  WUUame  (91  N.  C.  69),  687. 

ANHfALS. 
Bee  BvnuLTB,  889 ;  Fbsbt,  484 ;  Nxolibbmcb,  188. 
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ARBITRATION. 
See  Landlord  and  Tknant,  161. 

ARREST. 

Of  pKMl«gwl  wttDflM.]  No  action  lies  for  the  arrest  on  ci^il  prooesB  of  a 
witness  returning  home  from  <»mri«nd.raivj|leged  from  arrest  SmUh  ▼. 
•;5wi«(76Me.  188),  598.    -  -^-  ^  •    '  f    F  1  1 

See  Insakity,  804 ;  Malicious  PBOSBCimoir,  117. 

ASSAULT. 

J9to  iNBUBABtB,  469.    ' 


.    A 
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ASSIGNMENT. 
See  Iksttrancb,  570. 

ASSIGNMENT  FOR  CREDITORS.  ^ 

See  PABTNKKBiirp,  847. 

■x'- )  ■  .  ■  . .  ...  .    ,  •     .    . 

ATTORNEY  , 

Disbaniag  —  oontsnpt.]    An  attorney,  stoppin^^  a  jadge  on  the  streeit,  ,a|Ml 
osii^  abnsiye  language  to  him  concerning  his  judicial  action  in  a  case 
_  •  pendUing^^fore  him.  is  guiltj  of  **  misconduct  in  office,"  warranting  ^dis- 
barring.   PeopUi.  Oreeni^  Q<Ao.  287),  851.  * 

A. 

BAILMENT. 

li^iaarf  by  third  person  —  action  by  bailee.]  The  plaintiff  hired  a  horse  and 
wagon.    The  defendant  negligentlj  injured  the  wagon  while  in  his  pos- 

,^^  .se^on.  ,  At  the  pl^tiff's  request  the  owner  had  it  rep^red  and  the  ex-, 
pense  charged  to  the  plaintiff.  HM,  that  the.  plaintiff  might  reooyer  for 
the  damage  without  haying  paid  such  expense.    Brewiefr  -v.'  iXTamer 

■       (186Ma8Si57),5. 

See  Cabiubb  ;  Railroad  ;  WABBHommfAK. 

BANKRUPTCY. 

New  promise — action.]    When  a  subsequent  promise  is  made  to  paj  a  debt 
, .  dtoehaiged  in  banj^niptcj,  the  creditor  maj  sue  on  the  new  promise,  or  he 
may  sue  on  the  original  debt  and  reply  the  new  promise  to  a  plea  of  cUs- 
chuge.     FWiftf  ▼•  i760rfo»7>  (74  Ala.  09),  809. 

BANKS. 
1.  Application  of  deposit  to  note.]    A  bank  holding  the*  notb  of  a  depodtoi;' 
his  deposit  being  insufficient  to  pay  it  at  maturity,  is  not  bound  to  a|>pl7 
his  subsequent  deposits,  for  the  benefit  of  the  Indorser,  although  sufficient 
People's  Bank  of  WUkeelwrre  v.  LegranA  (108  Penn.  Si.  800),  126. 

ifl^  Paper  for  coUeotion— title.]  The  plaintiff  deposited  with  the  Mastin  Bank 
a  check  drawn  by  a  third  person,  for  collection  and.  credit  to  his  account 
In  accordance  with  an  arrangement  between  the  parties  the  Mastin  "Bank 
gave  the  plaintiff  immediate  credit  for  the  check,  and  the  plaintiff  im- 
mediately drew  against  it.    The  Mastin  Bank  sent  the  check  to  defendant, 
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BANKS  —  C'oiOinwd. 

its  CQRQ8p<mdiiig  ImjaK;  who  charged  it  to  the'aA^er,  and  credited  the 
Hastiii  Bank.  The  latter  meantime  liad  failed  and  made  an  assignment, 
but  the  defendant  did'not  know  it.  Heid,  thatihe  plaintiff  could  not  re- 
cover on  the  check  from  the  defendant.  Aytes  v.  Manners  and  MerchanU* 
Bank  (79  Mo.  421),  285. 

3.  National  —  changed  from  State  —  gaaranty«]^  A  National  bank,  changed 
from  a  State  bank,  maj  maintain  an  action  on  a  continuing  guarantj 
for  loans,  held  by  it  before  the  change,  for  loans  both  before  and  after 
the  change.   OUtf  NaH<nua  Bank  of  Poughkeeptie  y.  PhOpt  (97  N.  Y.  44), 

5ia 


»  • 


JDmxMit.]  ,  See,  Wnx, , 

,   ,     .      ,  BASTARDY. 

XMblttty  for  support.]    A  man  marrying  a  woman,  known  by  him  to  be 
^  .  ■  pregnant  by  a^other>  is  alone  liable  for  the  support  of  the  child.    8kUe 
▼.  Shoemaker  (62  Iowa,  84S),  146. 

BEQUEST. 

^WlLL. 

BILLS  AND  NOTES. 
See  Nhgotiablb  iNSTRUMBins. 

-  »  BOUNDARY. 

i.  MpoBdi]'   A' boundary  "by  the  shore ''of  a  pond  conveys  to  low  wftter- 
'    mark.    Btwin^  ^:  King  (76  Me:  197),  609. 

fl.  On  xlTor.]    A  boundary  by  a  line  running  *'  to  the'  river  and  thence  on  the 
'  '  '  river  shore,"  conveys  to  the  center  of  the  stream.    SXeeper  v.  Lo/eowkkifHii 
"    N.  H.  201),  ttl; 

BRIBERY. 
Sm  Statutb,  700.  .i 

BRIDaB. 
iSM  NBGLieiBNCB,  894,  661. 

BROKER. 
S0«  CoiffTRAcr,  lai. 

CARRIER. 

IMtwaryio^" oostom — rales.]  A  deposit  of  cotton  in  a  street  along  the  side 
of  the  platform  of  a  railroad  depot,  or  in  the  railroad  cotton-yard,  for 
shipment,  in  pursuance  of  a  custom  or  usage  adopted  or  sanctioned  by  the 
depot  agent,  may  amount  to  a  delivery  to  the  railroad  company,  although 
no  receipt  Is  given  by  the  agent  to  the  shipper,  and  such  usage  or  custom 
is  contrary  to  the  established  regulations  of  the  company,  known  to  the 
shipper,  and  no  notice  thereof  is  traced  to  the  superintendent  or  managing 
agent  of  the  company.  Montgomery  cMd  JBttfmda  BaUwag  (Jompawg  v. 
Kofb  (78  Ala.  896),  64. 

•••^'-••"  ' '■'  ■=     •      '     -••  ' CHARITY*     -•     '     -.  w.- .■....•-...:{  -.; 

See  ytiilu  84. 
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CHBCK. 

Mm  JteoonABLB  iHBntuiixBt;  Ml 

CHUBCH. 
Sm  Bbusious  Socxstt,  t&L 

€X>LLATBBAL8. 

8t$  PUBTOB,  9M1 

€X>NfiU[D£RATION. 
5mI>ebd,  4a. 

O0N8PIRACT. 

8b$  BVIDBMUB,  901. 

ooNsnrunoNAL  law. 

1.  CuuitiuuUoft— *  foadway,  ro«d-lMd.*>]  SteaineniiMd1»7anl]ioad«)mpaaj 
In  tnnspoitiiig  fraiglit  can  •eroBS  water  intervening  between  ibe  termini 
of  the  tracks  are  not  taizable  as  a  part  of  the  "roadwajr'*  or  "road-bed.** 
OUy  and  Oovniif  nf  Qm  Frm/iiKo  ▼.  OaOrol  Pao^  BaOtoad  (hmpatif 
(68  Oa.  467),  9a 

X  fat<r-8tatooomineroe  --  prohibWon--  Bmday  iniffitt  tndna.]  A  statute 
subjecting  to  punishment  rmilwaj  eotpanliw  naming  their  freight  trains 
on  Sunday  is  not  unconsti^tional,  although  the  freight  in  question  is  in 
course  of  transportation  to  other  States,  flteto  ▼.  BaUtoad  Oompan^ 
(24  W.  Va.  788),  390. 

8.  **  Jostloe  or  Judge  "^Jostloe  of  peaoa.]  A  justice  of  the  peace  is  not 
within  the  oonstitiitional  pioTlaion  that  **  no  person  shall  hold  the  oAce 
of  justice  or  judge  of  any  court*'  after  becoming  seven^  yean  old. 
PeopU  ▼.  Mann  (97  N.  Y.  580),  666. 

^  TiigislaHon  rastoring  oompetenoy  of  infianoas  witnsas.]  The  legislatare 
may  not  restore  the  competency  of  a  witness  rendered  incompetent  by  rea- 
son of  conviction  of  felony.    8kUe  ▼.  Orant  (79  Mo.  Il8),  818. 

i.  limit  of  mnnlolpal  ladebtedness.J  Although  the  Ckmstitution  forbids  any 
municipal  corporation  to  incur  an  Indebtedness  exceeding  a  specified  per- 
centage of  its  taxable  property,  yet  a  dty  may  contract  for  a  neceesaiy 
supply  of  water  for  twenty  years  at  an  expense  In  the  aggregate  exceeding 
that  limit,  but  to  he  defrayed  annually,  as  the  water  is  furnished,  and  not 
exceeding  the  constitutional  limit  In  any  year.  OUp  of  Vdlparai$o  r. 
Gardner  (97  Ind.  1),  416. 

6.  H«gulatioii  of  marriage  —  rstroapeotive  operation.]    Astatute  prohibited 

marriage  between  persons  nearer  of  kin  than  first  cousins,  and  a  subss- 
quent  statute  provided  that  such  marriage  followed  by  birth  of  Issue 
should  not  be  declared  void  after  the  death  of  either  party.  BM,  thai 
the  proviso  applied  to  prior  marriages.  BaUif  v.  Onu^  (91  N.  G.  896), 
641. 

7.  Statote  antfaovislng  act  enJoJnad  as  nnlsanoe.]    The  rin^^ng  of  mill-bells 

at  a  certain  hour  having  been  enjoined  as  a  nuisance,  the  legislature  may 
authorise  the  ringing  at  that  hour.    iSoK^ysr  v.  Davii  (186  Mass.  889),  87. 

See  BLBcnoHS,  606 ;  BmnDrrDoiiAiN,  7;  PABDOir»  71,  877, 884 ;  TAzamm, 

166. 
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CONTEMPT. 

1.  OcMtruottv  —  Ubd  onJiidfM.]    A  pQblieation  in  a  newspaper  when  and 

where  a  oonrt  is  sitting,  referring  to  a  case  pending  therein,  and  charging 
the  judges  with  having  in  a  political  caucus  advised  the  action  out  of 
which  the  case  arose,  and  with  having  pledged  themselves  to  the  caucus 
to  adjudge  its  action  legal,  and  to  decide  the  case  before  an  approaching 
political  convention,  is  a  contempt  which  may  be  summaril}  punished  as 
'  *  misbehavior  in  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct  or 
interrupt  the  administration  of  justice.  **  State  v.  Fk'ew  (24  W.  Va.  416),  257. 

2.  Foifeituie  of  reoogalsano*.]    Wher^  one  accused  of  crime  forfeits  his 

recognizance  to  appear  for  trial,  he  is  not  guilty  of  contempt.  In  Matter 
ofim  (82  Eans.  608),  605. 

8u  Attorkbt,  851 

CONTRACT. 

l.-ilg«inst  pabllo  poUoy.]  The  owners  of  land  in  a  city  agreed  with  the 
owners  of  an  adjacent  building  that  if  the  latter  would  offer  that  build- 
ing to  the  government  for  a  nominal  rent  for  a  post-office  for  ten  years, 
and  use  all  "  proper  persuasion  "  to  secure  its  acceptance,  they  would  pay 
them  a  certain  sum  annually  for  that  period,  in  case  of  the  government's 
acceptance.  The  building  was  accepted  by  the  government,  one  of  the 
owners,  a  personal  friend  of  the  postmaster-general,  truthfully  represent- 
ing to  him  that  the  situation  was  suitable,  and  notes  were  given  by  the 
defendants  for  the  annual  installments  as  agreed.  HM,  that  the  agree- 
ment was  against  public  policy  and  the  notes  were  void.  Elkhart  County 
Lodge  v.  Orary  (98  Ind.  288),  746. 

fl.  For  pnrohas*  of  goods  on  margins.]  A  contract  for  the  purchase  of  wheat, 
to  be  delivered  in  the  future,  the  purchaser  putting  up  margins,  and  both 
parties  understanding  that  the  wheat  is  not  to  be  delivered,  but  that  settle- 
ment shall  be  made  by  the  payment  of  the  difference  between  the  market 
price  at  the  day  fixed  for  deliveiy  and  the  purchase  price,  is  void.  White- 
sides  y.  Hunt  (97  Ind.  191),  441. 

3.  Impliod — serrioes.]    The  owner  of  a  few  of  a  large  number  of  bales  of 

cotton  stored  in  a  burning  warehouse,  having  saved  a  part  of  the  cotton, 
declaring  at  the  time  that  if  he  could  not  hold  it  under  the  law,  he  would 
surrender  it  on  being  paid  for  his  labor  and  expense  in  saving  and  baling 
it,  and  the  warehouseman,  with  knowledge  of  the  services  and  of  the  terms 
on  which  they  were  being  rendered,  having  assented  thereto  or  acquiesced 
therein,  h£ld,  a  contract  entitling  the  person  rendering  the  services,  the 
cotton  not  being  identified  as  his  own,  to  payment  for  his  labor  and  ex- 
pense, and  to  its  possession  until  he  was  paid.  Seals  v.  Bdmondson  (78 
Ala.  295),  51. 

4.  XJoense  —  impUad  octnudon.]    The  defendant,  in  consideration  of  a  speci- 

fied yearly  compensation,  payable  monthly,  gave  the  plaintiff  the  exclusive 
privilege  of  placing  advertisements  in  its  cars  for  two  years  fiom  December 
80, 1876.  After  the  expiration  of  that  time,  without  further  agreement, 
the  plaintiff  continued  to  place  advertisements  in  the  cars,  making  the  like 

Vol-  XUX  — 106 
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monthly  pajmento,  nntU  Maj  1,  1881,  when  the  defendant  refoned  tm 
allow  hboi  to  do  8o  any  longer.  In  an  action  for  damagea,  hM,  tha4  tlia 
defendant  was  not  bound  to  permit  him  to  oontinne  the  adTertiaemeiitB  lor 
the  rest  of  the  year  1881,  and  that  the  action  was  not  maintainable.  Okam 
T.  Second  Avenue  Bailroad  Oampan^f  (97  N.  Y.  884),  681. 

f.  Pabllo  polioy — nnUoonaod  hvokor.]  An  nnlicenfled  real  eaCate  mgeai, 
subject  to  penalty  for  doing  bnsinees  without  a  license,  cannot  reeov^r 
compensation  under  contract  for  such  business.  Johmon  ▼.  Huikige  (lOB 
Penn.  St.  498),  181. 

C  BiSBtraInt  oftradOb]  On  the  sale  of  a  stock  of  goods  and  a  lease,  the  seller 
engaged  not  to  re-engage  in  that  business  for  five  years.  HM,  void. 
WUe^  ▼.  Bofwrngofrdner  (97  Ind.  66),  437. 

Bee  CoBFOiULTiON,  812;  Damages,  846;  Ouabdiav,  78;  Xxbubahcb  ;  LiCBnm, 
1S2 ;  Landlobd  Airp  Tsnast,  161 ;  Mastsb  aetd  Sbbyaht,  770 ;  Mmn- 
aPAL  COBFO&ATION,  118 ;  STATUTE  OF  LociTATioirs,  844 ;  Wiu;»  881 

CONTRACTOR 
Bee  BiASTEB  and  Sebtaxt. 

DECLARATION& 

^EVIDBRCB. 

DEED. 
Bee  BoiDXDABT,  811,  609 ;  Mabbiasb,  88^  110 

DEVISE. 
Aa  Will. 

DISTRESS. 
Bee  Lakdlobd  ajtd  Txnaxt,  777. 

DOWER. 
Bee  Mabbiagb,  818. 

CONTRACTOR. 
Bee  MmnciFAL  Corfobatioh,  118. 

CONTRIBUTION. 
Bee  Negotiable  Instbumert,  1,  686. 

CONTRIBUTORY  NEGLIGENCE. 
Bee  Negligence,  87,  688. 

CORPORATION. 

1.  Oonlraot— ultra  vires.]  A  contract  by  a  corporation  organised  to  bnild  a 
public  bridge,  with  the  proprietor  of  a  newspaper,  to  give  him  stock  of 
the  company  in  consideration  of  his  publishing  articles  fsToxing  the  en< 
terpriae  and  showing  the  value  of  it  as  an  inTCStment*  is  valid.  LUtHm 
▼.  Knapp  (79  Mo.  88),  818. 
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OORPOBATION — ChnHn/ued. 
%.  MaUcioai  proMOnlloii.]     An  action  for  malidoiui  piooecation  maj  Ito 
against  a  corporation.    Jordan  y,  Alabama  Great  Southern  BaHroad  Gmr- 

IMmy  (74  Ala.  85).  800. 

3.  Bight  to  vote  lyy  proxy.]  Unless  the  right  is  conferred  bj  charter  or  hy^ 
laws,  members  of  a  corporation  may  not  vote  by  proxy.  OammawmaUh 
▼.  Bringhwnt  (108  Penn.  St.  184),  119. 

^  Tllle  to  stoten  stook  osrtlfioatos.]  A  bona  fid$  purchaser  of  certificates  of 
stock  standing  on  the  company's  books  in  tiie  name  of  the  former  owner, 
regolarly.  indorsed  by  him,  and  stolen  from  the  present  owner  without  his 
f aolt,  gets  no  tiUe.  Bar^toto  v.  Sanage  Mning  (kmpawy  (64  Gal.  888),  706. 

ififetf  Offickb,  107. 
CRIMINAL  LAW. 
I.  Appeal  by  esoapad  prlsonar.]    The  appeal  of  an  escaped  prisoner  win  be 
dismissed.     Warwick  t.  8UUe  (78  Ala.  486),  60. 

3.  Dlsordevly  house  —  raqntsites  of  indiotmant.]  In  an  indictment  for  keep* 
Ing  a  disorderly  house  it  is  unnecessary  to  allege  the  character  of  the  per- 
sons frequenting  it.    l^aU  t.  Dame  (60  N.  H.  479),  881. 

8.  Bvidanoa  —  testimony  of  oo-dsCsndant.]  Where  by  statute  an  indicted 
person  may  testify  on  his  own  behalf  on  the  trial  of  the  indictment,  one 
of  two  jointiy  indicted  may  testify  against  his  co-defendant  on  his  sepa- 
rate trial,  although  the  indictment  against  himself  is  still  pending  and 
he  has  pleaded  not  guilty.    8taU  ▼.  Bofrrcws  (76  Me.  401),  629. 

^  Fonnar  acquittal  —  adultery.]  On  a  prosecution  for  adultery  the  farmer 
acquittal  of  the  co-defendant  cannot  be  pleaded  In  bar.  AUmMO  t.  StaU 
(15  Tex.  Ct  App.  878),  907. 

6.  Zlbal  —  mitigation.]    On  a  criminal  prosecution  for  libel  the  defendant 
.  may  show  in  mitigation  that  the  libel  was  prordked  by  a  libel  upon  him 
by  the  prosecuting  witness.    Harvard  ▼.  8taU  (96  Ind.  461),  186.  ..* 

6.  Iioat  indictment.]  When  an  indictment  is  lost  after  plea  the  trial  may  pro- 
ceed on  a  copy.    BehulU  ▼.  SktU  (15  Tex.  Gt.  App.  258),  194. 

7. •]    A  lost  indictment  may  be  supplied  by  a  copy,  upon  aifidaTits,  Inda- 

pendent  of  the  recollection  of  the  judge.    R  M0fiM,  the  case  is  corered  bf  ^ 
the  Code.    State  ▼.  Gardner  (18  Lea,  184),  660. 

8.  Murder -— avidenoa — clothes  of  daoaasad.]  On  a  trial  for  murdar  hy 
shooting,  the  clothes  worn  by  the  deceased,  with  the  shot  holes  in  them, 
may  be  exhibited  to  the  jury  in  evidence.  Mart  t.  BUUe  (16  Tex.  Ct.  App. 
202),  188. 

9. Jurisdiction  ^  United  States  fort.]     Where  a   mortal    wound   Is 

unlawfully  inflicted  in  a  fort  of  the  United  States,  and  the  yictim  dies 
out  of  the  fort,  the  State  courts  have  no  jurisdiction,  although  the  State 
statute  should  profess  to  give  jurisdiction.  State  ▼.  KOf  (76  Me.  881),  620. 

10.  Twioa  in  Jeopardy — repeal  of  statute.]  The  prisoner  having  been  in- 
dicted for  murder,  the  statute  was  so  amended  as  Uk  render  it  illegal  to 
convict  him  of  murder,  and  without  any  saving  clause,  but  not  so  as  to 
aifect  the  crime  of  manslaughter.  He  was  then  tried  and  convicted  of 
murder.  Held,  that  he  might  be  subsequently  tried  under  the  same  in- 
dictment for  manslaughter.    Garvey'e  due  (7  Colo.  884),  868. 
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CUSTOM. 
^SmGabsikb*  64. 

DAMAGBS. 
!•  Rwmplary — tori  puniahabU  aa  a  oxliiiia.]    In  aciTil  aetioii  for  a  loii 
punishable  as  a  crime  exemplaiy  damages  may  not  be  awazded.    Murphy 
i.   Y.  ffM8{7  Colo.  641),  866. 

^  Meaaore — breaoh  of  oontract  to  oonvey  land.]  If  a  vendor  sells  Isnd 
with  warranty  of  title,  and  at  the  time  the  land  has  been  rented  by  his 
agent,  without  his  direction  or  knowledge,  and  the  vendee  is  thereby 
delayed  in  getting  possession,  the  measure  of  damages  is  the  fair  rental 
value  for  the  lost  time,  and  prima  faoie  the  rent  agreed  to  be  paid  by  the 
tenant  is  the  fair  rental  value.    Mardand  v.  MeU  (24  W.  Va.  119),  246. 

Zm  PMnlmato  oanaob]  The  defendant  left  a  train  of  cars  standing  entirely 
across  a  highway  erossing  neaf  its  station,  and  the  plaintiff,  desiring  to 
reach  the  station,  undertook  to  drive  with  a  horse  and  cart  at  a  pcnnt 
where  there  was  no  crossing  and  the  track  was  raised  above  the  ground, 
and  he  was  thrown  off  by  the  jostling  of  the  cart  and  injured.  HM,  that 
the  injury  was  not  the  proximate  result  of  the  defendant's  conduct.  Jack- 
«m  V.  IfatMOe,  OhaUanooga  and  8t,  LotUs  Ba4koay  (18  Lea,  401),  668. 

^ •]    Where  one  is  injured  by  the  negligence  of  another,  and  the  injury 

renders  the  ifystem  more  susceptible  to  disease  and  less  able  to  resist  it, 
and  death  results  from  such  disease,  the  death  is  legally  attributable  to 
such  negligence.  Terre  Ba/uU  and  IndianapoKB  BaOroad  Oompan^f  v. 
JB^Msl;  (96  Ind.  846)»  16a 

DECLARATIONS. 
Si$  Evidence,  616. 

DEED. 
1.  Aoknowladgmant — ouzing  dsleot.]    A  notary  public  having  made  and  de- 
livered a  defective  certificate  of  acknowledgment  of  a  deed  cannot  amend 
it  in  the  absence  of  the  grantor.    JBiUerpriae  TrantU  Company  v.  8k6sdg 
(108  Penn.  St  492),  180. 

&  Oonstdaratton — illiott  inteKOonrse.]  A  deed- executed  and  delivered  in 
consideration  of  future  illicit  intercourse,  the  grantees  being  in  possearion, 
vests  title.    HSa  v.  Freeman  (78  Ala.  200),  48. 

See  BotmDABT,  811,  609. 

DEVISE. 
^SmWill. 

DISORDERLY  HOUSE. 
Bee  Cbimikal  Law,  881. 

DISTRESS. 
As  LAinjiLORD  AJTD  Tbnakt,  277* 

DIVORCE. 
See  Marriage. 


INDBi  83T 

DOW£B. 
See  MARTJTAftB,  818« 

EASEMENT. 
Trmadf^ioa — floattafs — injunction  —  p«iti«k]  The  defondant,  olaiming  a 
prescriptlYe  right  in  the  pablie,  proposed  to  float  logs  down  a  priyate  stream 
running  across  the  plaintifPs  land,  whenever  he  chose.  The  act  would  do 
some  injory  to  the  banks  and  other  lands  of  the  plaintiff.  In  thirty  years 
the  stream  had  been  so  used  by  not  more  than  twelve  persons,  and  by  not 
more  than  three  or  four  in  any  year,  and  for  not  more  than  from  three  to 
six  days  in  any  year.  SM  (1),  that  no  prescription  was  established;  (2), 
that  all  i>arties  asserting  the  right  might  be  joined  as  defendants;  (8),  that 
an  action  lay  to  restrain  the  defendants  and  settle  the  plaintilPs  rights. 
Me^&TT.  PhUUpe  (97  N.  Y.  486),  G88. 

EJECTMENT. 
8e$  Vbndob  and  PuBcaASKB,  879. 

ELECTIONS, 
▼otm — midaBoe  —  stndant.]  Although  the  Constitation  provides  that  the 
reddenoe  of  a  stndent  at  any  seminary  of  learning  shall  not  entitle  him  to 
the  right  of  suffrage  in  the  town  where  such  seminaiy  is  situated,  yet  he 
may  gain  the  right  to  vote  there  if  he  intends  to  make  that  place  his  per- 
manent abode,  independent  of  his  sojourn  as  a  student    Sandere  ▼.  6^ 

«M{(7eMe.l68),  608. 

See  Waoxr,  818. 

EMANCIPATION. 
JShe  Infancy,  687. 

EMINENT  DOMAIN. 
TIaligi'aph  poto  oa  faigbvaj.]    The  legislature  may  authorise  the  eroeli—  of 
a  telegraph  line  on  a  highway  without  oompensatioii  lathe  owumb  of  th* 
fee.    Pkne  ▼.  Dr&w  (IW  Bfaas.  75),  7. 

ESCAPE. 
See  Criminal  Law,  09. 

ESTOPPEL. 
AeBviDHNGB,  608 ;  Mabbkaob,  88. 

ESTRAYS. 
^ of AidMrto lan.]    Bstnys  maynotbe  used  by  the  flndar  vnlenili'li 
necessaiifior  their  preservation,  and  for  the  benefit  of  the  owner.     Webmr 
V.  Bartman  (7  Colo.  18),  889. 

EVIDENCE. 
litntiMl  by  nmtaiiftn  to  ansiMr  lofcter.]  A  letter  written  l^  one  pailr4^ 
A  tmnsaction  to  the  other  party,  after  the  traoaaetion,  giviiig  hiavafsioii 
of  it,  and  not  anaweied  by  the  other  parly,  is  not  competent  in  ofidenea 
against  the  latter  as  an  admisslfln.  Leonaird  v.  TUioimm  (97  N.  T.  1.), 
608. 


^  INDEX. 

EVIDKNCB — Om^jmiML 

fl.  Bspcrt — tim«totani  fiJloir.J    The  fttoper  time  to  bum  m  fallow  Is  not  a 
qaeBkloQ  of  expert  evidenoe.    Fnrfffuan  ▼.  BubbeU  (97  N.  Y.  507),  544. 

3. weight  oIL]    In  an  ordinary  oaee  it  is  error  to  instruct  the  jury  that 

expert  medical  testimony  should  be  received  and  weighed  with  caution. 
Atehimm,  Top&ka  atUL  iSania  FIs  Bailroad  Company  ▼.  Tkul  (83  Kans. 
255),  484. 


4.  Joint  ananlt — oonspiraoy.]  In  an  action  against  several  for  a  joint  assault^ 
evidence  of  prior  and  subsequent  misconduct  on  the  part  of  some  of  the 
defendants,  tending  to  show  a  conspiracy,  implicates  only  those  commit- 
ting such  acts.    BtnnU  v.  Packard  (76  Me.  148),  601. 

i.  Judlolal  notioeb]  Where  every  locality  of  two  hundred  inhabitants  may 
incorporate  itself  as  a  town,  the  courts  will  not  take  judicial  notice  of 
such  incorporation.     TempU  v.  8taU  (15  Tex.  Ct.  App.  804),  200. 

C .]  Courts  will  not  take  judicial  notice  of  the  rule  for  the  measurement 

of  com  in  the  shock,  nor  that  a  railroad  car  of  given  dimensions  cannot 

contain  three  hundred  bushels  thereof.    South  and  North  Alabama  BaU- 

■..  road  Company  v.  Wood  (74  Ala.  440),  819.  v 

7*  Nuisanoe — fright  of  horses.]  In  an  action  for  a  personal  injury  by  the 
fright  of  a  horae  by  the  escape  of  steam  from  the  defendant's  mill,  situ- 
ated on  the  edge  of  a  highway,  evidence  tliat  other  safe  horses  had  been 
frightened  by  it  is  admissible.     Croekor  v.  McGregor  (76  Me.  282),  611. 

••  Partnenbip — firm  books.]  To  prove  a  partnership  the  partnership- 
books  alone  are  not  competent  evidence,  but  in  connection  with  evidence 
tending  to  prove  the  partnership  and  access  to  and  knowledge  of  the 
books,  are  competent.    Brycc  v.  JoyrU  (68  CSal.  875),  94. 

0.  Parol  —  to  explain  ambigoity.]    A  legacy  being  provided  for  '*  the  Bible 

.  ,  Society,"  parol.evidence  is  competent  to  show  what  society  was  meaaV 

.;',  and  evidence  that  an  annual  contribution  was  taken  for  one  of  them  in 

the  testator's  church  is  competent.     TUton  v.  American  BQfU  $oeiety  (60 

N.  H.  877),  821. 

10.  Pedigree—  deolnrations.]  To  prove  the  illegitimacy  of  a  claimant  of  an 
intestate  estate,  the  declarations  of  the  intestate's  deceased  sister,  in 
whose  family  the  claimant  was  bom  and  brought  up  and  intestate  lived, 
are  admissible,  when  made  anU  lUem  motam.  Northrop  v.  Bale  (76  Me. 
806),  615. 

/3^0taktKAJj  Law,  188,  629;  Infanot,  567;  Mobtgagb,  487;  NaaorUBim 
'     '  Inbtbumsnt,  1;  Partnership,  522;  Trial,  724;  Wfihbsb, 

^  BXBCUTION. 

td&ry'citi  nfpl&wimd  ofaafctel.]    A  replevied  chattel  in  possession  of  the  sherii 
'  is  hot  liable  to  execution  against  the  same  defendant  in  another  adtioa. 
FjSnt  National  Sank  of  Oewego  ▼.  Dunn  (97  N.  T.  149),  517.  ' 

8u  iKJUNcnOK,  781 ;  PlRdob,  092.  ' 
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BXBJCUTOB  AMD  ADiaNISTSATOR 

• 

UabOily  §ar  IdM  ai  monuiy  hj  fidlm  of  depoiitny.]  An  indiniiiisfentor  in 
not  liable  for  the  loss  of  estate  funds  deposited  by  him  in  a  bank  gener- 
ally reputed  and  supposed  by  him  to  be  solTenty.by  the  subse^ent  failuxe 
of  the  bank.    Narvood  ▼.  Hameu  (98  Ind.  184),  789. 

EXPERT. 
See  Eyidbncb,  484,  544. 

EXTRADITION. 

CoBStrootive  lltglit.]  A  person  arrested  as  a  fugitive  from  Jusiioe  on  a  wanant 
issued  by  the  goTemor  of  Alabama,  in  pursuance  of  a  requisition  by  the 
governor  of  Pennsylvania,  based  on  an  indictment  found  in  that  State,  for 
false  pretenses,  may  show,  on  habeas  earpue,  that  he  was  not  in  the  State 
of  Pennsylvania  at  the  time  the  offense  is  alleged  to  have  been  committed, 
and  has  never  been  there  since :  that  the  goods  in  question  were  obtained 
by  purchase  from  an  agent  of  the  prosecutor  in  the  State  of  New  York, 
to  whom  the  false  representations,  if  any,  were  made ;  and  that  he  has 
never  fled  from  the  State  of  Pennsylvania,  and  was  therefore  not  a  fugi- 
tive from  justice.    In  re  Moh/r  (78  Ala.  608),  68. 

FERRY. 
jUaponslblHty  for  hqnaa.]  A  ferryman  receiving  horses  in  charge  of  a  driver 
for  transportation  is  not  liable  for  an  accident  to  them,  in  the  absanse  of 
^ .    negligence  on  his  part.     Terkee  v.  Sdbin  (97  Ind.  141),  484. 

8u  Nbgliobncb,  87. 

FIXTURES.  ^ 

^i««^***g — Tandor  and  porohaser.]  A  purchaser  in  possession  of  land  under 
an  oral  contract  of  sale  built  a  frame  house  thereon.  The  vendor  after- 
ward repudiated  the  contract  and  took  possession  of  the  house.  HM, 
that  the  purchaser  could  maintain  replevin  for  it.  Waitere  v.  Beuber  (16 
Neb.  99),  710. 

FRAl^D. 
Bee  kamCrl  25 ;  Salb,  804 ;  Statute  of  LnciTATioirs,  575. 

GIFT. 
See  Will,  449. 

GUARDIAN. 
AdUtsm— power  to  oontniot  for  attomaylMs.]    A  guardian  ad  Ijtom  can- 
not  bind  those  whom  he  represents  by  a  contract  with  an  attorney,  fixing 
his  compensation  in  the  suit.     CoU  v.  Superior  Court  (68  Gal.  86),  78. 

GUARANTY.. 
1.  Oontinoing.]    The  following  is  hot  a  continuing  guatanty  :  *'  Please  deliver 
to  H.  goods  as  he  may  want  from  time  to  time,  not  exceeding  in  amount 
'fdOCi,  audit  "not  paid  for  by  him  within  thirty  dajTs  I  will  be  responsibr^ 
for  the  same.     Cutler  v.  BaUou.  (186  Itfass.  887),  85. 


m  INDEX. 

eUABANTT  —  OtmUMtsO. 

a.  OoBtlBnii^aotio«of  K)0«pC«io«aBdd«inlL]  Uadar  a  wiitta^^  gvanH^y 
to  be  responaibla  for  indebtodnesB  inoumd  bef on  a  entain  dij,  notice  of 
aooeptenoe  and  defMilt  is  nnneoesBuy.  Bank  qf  Nmikmr^  ▼.  Simelmr  (00 
N.  H.  100),  807. 

See  Bankb,  518. 

GUEST. 
BeeJxwoBFmi,  684. 

maHWAY. 
See  Nbqligbnck,  188,  580. 

HUSBAND  AND  WIFK. 
See  BCabbiagb. 

INDICTMENT. 
See  Criminal  Law,  800. 

INFANCY. 

I.  CtovTtiuf — dinffirmanoo  of  doed.]  A  female  infuit  eonvejad  her  lind» 
end  afterward  married  in  infancy.  On  marriage  she  left  the  State.  She 
came  of  age  in  1858.  In  1876  she  and  her  husband  bnmght  ejectment  for 
the  land.  Meantime  she  had  been  absent  and  silent,  and  the  grantee  had 
made  improvements.  Held,  maintainable.  Birch  ▼.  Linton  (78  Va.  584), 
881. 

2*  Bmanoipation  —  avidenoa  oL]  The  minor  son  of  one  of  the  partners  in  a 
firm  was  apprenticed  to  the  firm,  and  remained  nntil  after  the  firm  made  a 
general  assignment  for  creditors.  No  express  emancipation  of  the  plaintiff 
was  shown,  but  a  separate  wages  aooonnt  was  kept  by  the  firm  in  the  son's 
name;  the  wages  were  not  credited  to  or  claimed  by  the  father;  the 
minor  drew  a  small  sum  on  account  of  his  wages;  and  he  received  ttom 
the  assignee  his  wages  earned  after  the  assignment,  ffeld,  in  an  actioa 
bj  the  son  after  majority,  that  the  question  of  emancipation  was  for  the 
jury.    Beaeer  ▼.  Bare  (104  Penn.  St.  58),  667. 

See  Pabbht  akd  Child,  802. 

INJUNCJTION. 

1*  Against  levying  on  land.]  The  owner  of  lands  may  have  an  injunction 
prohibiting  the  sheriff  from  levying  thereon  an  execution  issued  In  an 
action  to  which  he  was  not  a  party.    Bi^iop  v.  Moormmn  (08  Ind.  1),  781. 

3.  Against  tax  sale.]  The  sale  of  personal  property  for  unpaid  taxes  will  not 
be  restrained  unless  it  is  of , peculiar  value  to  the  owner,  and  it  is  manifest 
that  great  injury  would  reeult  from  the  sale.  White  v.  Stendar  (34  W.  Va. 
615),  388. 

See  CoNSPnniTiONAL  Law,  27;  EASBMBirr,  588;  NuiaairGB,  721, 786;  TwmAXSCt 

IN  COMMOK,  686. 
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INNKEEPER. 

to  raoeftv'O  gOMt.]  An  innkeeper  is  not  justified  in  refusing  to  receiT# 
a  member  of  u  militia  eompanj  as  a  guest,  merely  because  other  militia- 
men, received  as  guests  on  the  same  occasion^  had  misconducted  in  the 
inn.    AhotUer  v.  Sawif&r  (76  Me.  588),  684. 

INSANITY. 

Anneat  wtthout  prooass.]  An  insane  person  may  be  arrested  and  detained 
without  legal  process,  only  when  it  is  reasonably  necessary.  Keieh&r  t. 
Putnam  (fiO  N.  H.  80),  804. 

INSURANCE. 

I.  Foileifeara  —  paid-up  polioy.]  '  Where  a  policy  of  life  insurance  provided 
that  the  company,  if  requested,  should  ''after  the  payment  of  premiums 
for  two  full  years,  issue  a  paid-up  policy,"  but  was  conditioned  to  be  void  for 
non-payment  of  premiums  when  due,  held,  that  such  request  would  not  be 
effectual  if  not  made  until  after  a  default  in  payment  of  premiums.  Smith 
y.  IfaOoruU  Ufe  Ifmiranee  Companif  (108  Penn.  St.  177),  121. 

fl.  Intarsst — aiatgnmant.]  A.  insured  his  life  for  the  benefit  of  B.,  who  had 
no  insurable  interest.  B.  assigned  the  policy  during  A.'s  life  to  C,  who 
had  no  insurable  interest.  C.  paid  assessments,  and  on  A.'s  death  collected 
the  insurance.  ffM,  that  A.'s  administrator  could'  recover  the  same  from 
C,  less  the  assessments.    OUbert  t.  Mboie  (104  Penn.  St.  74),  570. 

3.  Sale  of  property  betweli  partnera — inoraaseofzlsk.]  The  sale  by  one 
partner  of  his  share  of  the  partnership  property  to  another  partner  and 
the  taking  a  mortgage  back  are  not  a  breach  of  a  condition  in  an  insurance 
poli<7  against  a  sale  of  the  property,  nor  necessarily  an  increase  of  the 
risk.  Pofoer$  ▼.  Ouardian  Fire  and  lAfe  Ineuranee  Company  (186  Mass. 
106),  dO. 

^  SsfTarablllty.]  Under  a  fire  insurance  policy  conditioned  against  alien- 
ation without  notice,  such  alienation  of  one  of  several  parcels  avoids  the 
poU<7,  unless  it  can  be  said  as  matter  of  law  that  the  remaining  risk  is 
not  increased.  BaUMn  v.  Hartford  Ineuranee  Company  (60  N.  H.  49SS), 
894. 


••  *  Vtolatfon  of  law  ** — anault.]  A  life  insurance  policy  was  conditioned 
to  be  void  if  the  insured  should  die  "  in  the  known  violation  of  law." 
He  assaulted  a  married  woman,  without  cause  or  justification,  and  het 
husband^  while  defending  her,  killed  him.  HM,  that  the  policy  waa 
avoided.    Bloom  v.  I^nuMin  Life  Ineuranee  Company  (97  Ind.  478),  469; 

JBOPASDT. 
See  GBncDrAL  L^w,  86B. 

juDes. 
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JUDGMENT. 
PoiMtln     antlfi  nn  ]    An  tMxm  maj  be  maintained  on  a  Tnlld 
Judgment  before  the  time  to  Issoe  ezeeatlon  has  ezpAied. 
XoMfAMr  (ttl  Sana.  489),  401. 

JUDICIAL  NOnCEL 
Sb$  Btidbkgb,  900,  819;  Mabbiaob,  818. 

JUBISDICnON. 
896  CBncmAL  Law,  890. 

JUSTICE  OF  PEACE. 
896  CoNsrrnnnoNAL  Law,  658. 

LANDLORD  AND  TENANT. 

i.  piatwtff taking  note  for  rent]    A  landlord,  taking  the  negotiable  note  of 

hifl  tenant  for  rent,  maj  not  distrain  or  sne  for  the  rent  until  the  matori^ 
and  non-payment  of  the  note.  Homhrooki  t.  Lueoi  (94  W.  Va.  488),  977. 

a.  Tenant  ereoting  bollding — eleotion  to  renew  or  pnrchaae.]  A  lease  pro- 
vided that  the  lessee  might  erect  a  building,  and  that  at  the  end  of  the 
term  the  lessor  might  elect  to  renew  the  lease,  or  to  buy  the  building  or 
sell  the  lot,  at  a  price  to  be  ascertained  bj  arlntrators.  The  lessee  built, 
but  the  lessor  failed  to  elect.  The  lessee  then  elected  to  purchase  the  lot, 
but  the  lessor  refused  to  join  in  an  arbitration,  to  fix  the  i^ce.  Bald,  that 
the  lessee  was  entitled  to  equitable  relief.    Ooles  ▼.  Peck  (98  Ind.  888),  181. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tbnant,  181. 

LETTER. 
See  EviDJUCB,  608. 

LIBEL. 
I.  B^  reUgioos  sooiety.]    In  the  absence  of  proof  of  malice,  the  members  of  n 

session  of  a  Presbyterian  church  are  not  liable  to  an  action  of  libel  for 

excommunication  from  membership  in  the  church  for  alleged  falsehood. 

LandU  v.  GampbeU  (79  Mo.  488),  389.  . 

a.  Newspaper  — employee.]    The  proprietor  of  a  newspaper  is  liable  for  a 

libel  published  therein  without  his  knowledge  by  the  editor  in  charge. 

Bruce  v.  Reed  (104  Penn.  St.  408),  588. 

Oijndge.]    Sw  COKTBMPT*  257.  : 

See  Criminal  L.vw,  185  ;  Marriaob,  489. 

LICENSE. 
T6  remove  bollding.]    Theotial  sale  of  a  frame  btdlding  with  the  right  of 
remoTal  authorises  the  purchaser  to  enter  on  the  land  to  remore  It,  and 
such  license  is  irrevocable.    Bogei^e  ▼.  Chx  (98  Ind.  157),  153. 

i8(B«  Contract,  681.         ....»".  .  -  .    •: 
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MALICIOUS  PKOSECUTION. 

ZkMs  not  U*  witlioiit  nxwt  of  panon  or  dotantioa  of  poropcrtj.]    MfUdoa9i> 
▼.  Mickey  (108  Pum.  St  110),  117. 

iSM  OORFOBATION,  800. 

.    BiANUBB. 
See  Rbal  Pbopkrtt,  888i 

MARRIAGE. 

1»  AoknowlodgflMnt — Told  dhroroo.]  A  womAn  liying  under  her  maiden 
name,  apart  from  her  husband,  under  a  void  decree  of  divorce,  and  acting 
and  representing  herself  as  a  single  woman,  binds  herself  by  her  acknowl- 
edgment of  a  deed  as  a  single  woman.  Beie  ▼.  LawreTioe  (68  Gal.  129)» 
88. 

2.  OoKkyreiymnoe  by  husband  to  wUOi]    A  voluntary  deed  of  land  direct  from 

husband  to  wife,  made  in  good  faith,  the  huslMmd  not  being  in  debt,  will 
be  sustained  as  against  a  subsequent  creditor  of  the  husband,  although  it 
was  all  the  land  he  owned  and  a  large  proportion  of  all  his  property. 
Thompeon  ▼.  Allen  (108  Penn.  St.  44),  116. 

3.  Dower — Tahie  of  inohoatOi  how  asoertalned — Jodloial  notice^]     The 

value  of  a  wife's  inchoate  right  of  dower  must  be  ascertained  by  the 
"  American  Table  of  Mortality,"  and  judicial  notice  will  be  taken  of  it. 
OortUm  V.  Tuteedp  (74  Ala.  282),  818. 

^  XJability  of  husband  §ar  wl£s%  tortj  A  husband,  is  not  linble  for  slander- 
ous words  spoken  by  liis'  wife  without  his  participation.  Hfcrrie  ▼.  Oarkitt 
(82  Kans.  409),  489. 

6.  Wile's  anto-mqptial  wllL]    A  woman's  ante-nuptial  will  is  not  revoked  by 
her  marriage.    FeUawe  v.  AUen  (60  N.  H.  489).  828. 

BMtraint  oL]    See  Will,  478. 

,        .     >     iS^.CONSTITDTIONAL.LAW,  652;  INFANCY.    881. 

•  t 

MASTER  AND  SERVANT. 

1.  Authority  of  conductor  to  employ  surgeon  for  ii^Jurod  brakeman.]  'VHiere 
a  railway  brakeman  is  injured  in  the  discharge  of  his  duty  at  a  point  dla 
.  tant  from  the  chief  offices  of  the  company,  and  stands  in  need  of  inune- 
diate  surgical  attendance,  the  conductor  may  bind  the  company  by  the 
employment  of  a  surgeon,  if  there  is  no  superior  agent  of  the  company 
present.     Terre  Mcmte  and  IndianapoKe  SaiSfroad  Gompany  v.  MeMwrraiy 

'       (98  Ind.  858),  752. 

2. of  niUway  xoad-maiter  to  oontraot  Ibr  oaro  of  injured  pcnon.] 

A  railway  road-master,having  charge  of  the  repairs  of  the  roadway,  has  no 
'  implied  authority  to  contract  for  the  nursing  of  a  person  injured  on  the  line 
of  the  road,  th^fe  being  no  emergency  calling  Uxt  imn^edlate  justfoni,  and 
there  being  a  superior  agent,  within  reach;  b^t  the  corporation  will  be 
bound  by  the  ratification  of  such  contract  by  the  general  manager.  Lame- 
vOe,  BvarmiUe  and  St.  Louie  BaOuaif  Company  v.  MeVay  (98  Ind.  891), 
770. 
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1IA8TER  AND  SERVANT  -~  CknUiMiML 

d.  Oootnolor.]  The  owner  of  land  is  not  liable  for  injury  bj  oommimiottaoft 
of  a  fire  negligentlj  set  on  his  land  by  one  contracting  to  dear  the  land. 
F^ffutan  V.  BubbeU  (97  N.  T.  607),  544. 

4.  0<HMrvanta — oondnotor,  section  fonmuk  and  trainman.]  The  conductor 
of  a  railway  material  train  is  not  a  fellow-servant  of  the  trainmen ;  nor  is 
a  section  foreman.  Ifoon*$  AdminislreUor  v.  RUhmond  and  Atteghanjf 
Bailraad  Company  (78  Va.  745),  401. 

6. oondnotor  and  laborer.]     The  conductor  of  a  railway  constructioo 

train  and  a  gang  of  day  laborers  employed  in  such  oonstmction  and  under 
his  orders  are  not  fellow-servants.  Ghkago,  8t.  Paul,  MrnneapdUt  and 
Omaha  BaUway  Gompofny  ▼.  BwiMon  (16  Neb.  254),  718. 

6.  Servants  fljecting  trespasser  from  looomotiTe  engine.]  Where  a  trespasser 
upon  a  railway  locomotive  engine  was  thrown  off  by  the  servants  of  the 
railway  company,  while  the  engine  was  moving  at  a  dangerous  speed,  and 
run  over  and  injured,  the  company  is  liable  therefor.  Carter  v.  LofdioUle' 
N0W  Albany  and  Chicago  Ba/Uiway  Company  (96  Ind.  553),  780. 

See  LiBKL,  586 ;  Municipal  Gobfobation,  118. 

liEASURE  OF  DAMAGES. 
See  Daxaobb,  d46. 

MINES. 
£f$6  Tbnanct  in  Oommon,  68^ 

inSTAKE. 
8de  MoRTGAGB,  487. 

MORTGAGE. 

BBoapHon — mistake — sfvideBoe.]  A  mortgage  was  exeooted  upon  land, 
excepting  "  twenty  acres  from  Uie  north-east  comer  of  said  above  described 
tract  of  land,  formerly  deeded  to  Wm.  Davis  and  Emeline  M.  Davis." 
In  an  action  to  recover  the  said  twenty  acres,  held,  that  parol  evidence  was 
admissible  to  show  that  the  twenty  acres  intended  to  be  excepted  was  not 
in  the  north-east  comer,  but  off  the  south  end.  Lanman  v.  Crooker  (97 
Ind.  168),  487. 

MUNICIPAL  CDBPOBATI(»r. 

Ifaisanoe — ditoh  in  street — contractor.]  A  ditch  dug  in  a  street  of  a 
borough,  to  lay  a  water-pipe  from  a  spring  to  a  dwelling-boufle,  by  am- 
thority  of  a  municipal  license,  is  not  necessarily  a  public  nvlsanee,  ren- 
dering the  licensee  liable  for  the  negligence  of  an  independent  oontssetor 
l^peifoniiingihe  worlc.    Snrith  v.  Simmone  (108  Penn.  St  88),  il& 

See  OomrriruTiOKAL  Law,  416. 

MUBDiEB. 
See  CRimNAL  Law,  188,  690. 
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NBGLIGENCE. 

1.  Bkidg»  ovtr  anvvMled  ■ld»w«lk.|   When  one  duljr  lioensed  by  the  city 

aathoiities  has  removed  a  portion  of  a  sidewalk  to  excavate  for  a  vault, 
and  has  boilt  a  bridge  over  the  excavation,  necessarily  higher  than  the 
street,  he  is  not  bound  to  make  the  bridge  as  safe  for  travellers  as  the 
sidewalk  was,  but  only  reasonably  safe.  If  dan  v.  King  (97  N.  Y.  665), 
561. 

2.  OontilbixtQry — boarding  ndlway  train.]    It  is  not  necessarily  negligent 

for  a  passenger  to  board  a  railway  train  at  a4>laoe  other  than  the  station 
platform.    SUmer  v.  Penngylvaiiia  Company  (96  Ind.  884),  764. 

3. obstmotion  to  highway.]    The  defendant's  cars  had  run  off  the 

track  at  a  highway  crossing.  The  plaintiff  undertaking  to  drive  a 
horse  over  the  crossing,  the  horse  showed  fright  at  the  upturned  cars, 
but  the  plaintiff  persisted,  the  horse  ran  and  the  plaintiff  was  injured. 
There  was  another  road  near  which  the  plaintiff  might  have  taken.  BM, 
that  he  was  guilty  of  contributory  negligence.  Pittdmrgh  SatUh&m  BaU' 
waif  Uompany  v.  TayU>r  (104  Penn.  St.  806),  580. 

4.  — ^premimption.]  One  in  the  full  possession  of  his  faculties,  who  under- 
takes to  cross  a  railroad  track  when  a  train  of  cars  is  about  passing,  and 
is  struck  by  it,  is  prima  fade  g^lty  of  negligence.  State  v.  Maine 
Oentral  BaiWoad  Company  (76  Me.  857),  622. 

6. riding   on   top  of  oar  —  low  bridge.]    A   railway   brakeman  was 

killed  by  collision  with  a  low  bridge  while  standing  on  top  of  a 
freight  car  in  the  night.  He  had  been  warned  of  the  bridges,  and  had 
several  times  passed  this  bridge  by  daylight.  Hdd,  that  there  could  be 
no  recovery.  Cla/rk'»  Administrator  v.  Biehmond  and  Dam/wUe  Bctilroad 
Company  (78  Va.  790),  894. 

6.  standing  on  bow  of  ferry-boat.]     It  is  not  necessarily  negligent  for 

a  passenger  on  a  ferry-boat  to  stand  near  the  bow  while  the  boat  is  land- 
ing.   Peverly  v.  City  of  Boston  (186  Idass.  866),  87. 

m 

7.  alighting  from  oar.]    Where  a  railroad  train  overshoots  a  station  and 

is  stopped  at  a  dangerous  place  in  a  dark  night,  it  is  not  necessarily  neg- 
ligent for  a  passenger  to  alight.  Terre  Ha/ute  and  Indianapolis  BaUroad 
Company  (96  Ind.  846).  168. 

8.  Impatabls — parent  and  ohild.]    In  an  action  by  an  infant  for  an  injury  by 

negligence,  the  parent's  contributory  negligence  is  not  Imputable  to  the 
child.    J^uff  V.  Arnee  (16  Neb.  189),  716. 

9.  Joint  enterpixlse.]    defendant  furnished  team,  wagon,  etc.,  for  carrying 

passengers,  and  McOann  ^thered  the  i>BSBengers  and  collected  the  fares, 
and  the  two  divided  the  receipts  in  an  agreed  proportion.  Plaintiff,  while 
walking  in  a  street,  was  run  over  by  the  team  and  wagon,  negligently 
driven  by  McCann,  defendant  not  being  present.  MM,  that  this 
action  of  damages  would  lie.     Stroher  v.  EUon  (97  N.  T.  102),  515. 

10.  Pit  n^  highway — animals  running  at  large.]  In  a  county  where  stock 
lawfully  ran  at  large,  the  defendant  dug  a  well  on  his  uninclosed  land, 
near  the  highway,  and  left  it  uncovered  and  unfenced,  and  the  plaintiff's 
horse  running  at  large  tell  into  it  and  was  killed.  HM,  that  defendant 
was  liable.    Haughty  v.  Hafrt  (62  Iowa,  96),  18& 
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NEQUGENGB  —  CanUnmtd. 

11.  BailEOftd — thiowlaf  nudiUlMigi.]  Que  waiting  on  the  plattem,  aft  s  nil- 
road  station,  and  injured  by  a  mail-bag  thiown  from  a  train  fn-rtng  at 
high  speed,  such  throwing  being  costomaiy  and  well  known  to  the  eom- 
pany,  may  recover  of  the  company  therefor.  8no»  ▼.  FUMurg  SaUnad 
Company,  (186  Itfass.  660),  40. 

8ie  Damaobs,  168 ;  Fbbbt,  484 ;  Mabtbl  aitd  Smbyaxt,  718 ;  Bailboao,  SIDl 

NEGOTIABLB  IN8TBUMENT. 

• 

1.  Oheok— aotion  by  pajree  against  dnnree.]  On  an  ordinary  bank  eheok 
for  part  of  the  drawer's  deposit  no  action  can  l>e  maintained  by  the  payee 
against  the  drawee  or  its  assignee  before  acceptance.  IHMMon  ▼.  OoaiM 
(79  Mo.  261),  288. 

2^  Bvidenoo  of  ralntionB  of  parties — oontribnlloiL]  In  an  action  for  CQntii< 
bution  upon  a  promissory  note  purporting  to  be  made  by  A.  as  principal, 
and  the  plaintiff  and  defendant  as  snreties,  evidence  is  competent  to  show 
that  the  signers  were  joint  makers  by  agreement.  Man^fUld  v.  BdbiBa/rd» 
(186  Mass.  16),  1. 

8.  Blglit  of  aooommodatlon  maker  to  oontrllmllon.]  One  of  the  seTcral  ao- 
oommodation  makers  of  a  joint  and  several  promissory  note  paid  it,  and 
afterward  transferred  it  for  value  to  a  third  person.  HM,  that  the  trans- 
feree could  maintain  an  action  for  contribution  against  the  other  makers, 
although  he.  paid  the  full  face,  the  transferor  paid  the  full  interest  for 
several  years,  and  the  transferee  proved  the  note  for  the  full  amount 
against  the  transferor  in  bankrui>tcy,  and  received  and  credited  a  divi- 
dend.   DiOenbeek  v.  Dyg&H  (97  N.  T.  808),  686. 

^  mransfar — equities.]  An  indorser  of  an  accommodation  note  before  matur- 
ity having  transferred  the  note  after  maturity,  and  himself  not  being  af- 
fected by  equities  between  the  original  parties,  his  transferee  takes 
the  note  free  from  such  equities.  Bamkof8(m4ma€knmtify,Omfe{(nCiL 
866),  98. 

Notes,  gilt  o£]    ^Sm  Will,  448. 

NOTES. 
Boimdary — on  river  shore,  818. 
Deed —  consideration  — illicit  intercourse,  49. 
JBvidenoe — practical  tests—  exhibition  of  olothing»  eto.*  191,  798^ 

expert — matter  of  common  knowledge,  664. 

judicial  notice,  801. 

negligence  —  presumption  of,  688. 

nuisance — fright  of  horses,  618. 

I^Junotion — against  tax  sale  of  chattels,  887. 

Insurance — condition  against  sale  —  sale  by  one  partner  to  miHtii«r  witk 

mortgage  back,  88. 
IfaRiage — acknowledgment  of  deed — void  divorce,  87. 
wife's  ante-nuptial  will — revocation  by  marriage,  889. 
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NOTES -^  C^mljfiiMi. 

•ad  mTMil  —  fellow  servmnts — oonduotar  aad  tniimien,  4(M. 
JNgUgvBO* —  contributory — standing  on  bow  of  fany-boali  89. 

z«llTO«d — throwing  mail-bags,  41. 

9mitamaibip  —  what  constltates,  806. 

« assignment  hj  surviving  partner,  861. 

Pledge  —  creditor's  duty  as  to  collaterals,  606. 
8|a[^iite,o£  Hwttatlops — promise  to  pay  "  when  able/'  847, 
-Telegraph  —  eminent  domain  —  compensation  to  owners,  14 
Mai  —  physical  examination  of  plaintiff,  796. 
^ik— separate  paper  as  part  of,  464. 

NUISANCE. 

1,  I^JimotloB^  keeping  of  Jacks  and  stallions.]  The  keeping  of  Jacks  and 
stallions  and  standing  them  for  mares  near  and  in  plain  view  of  an  inhab- 
ited dwelling-house  may  be  prohibited  by  injunction.  FarrM  v.  Oook 
(16  Neb.  488),  721. 

.2.  Blaaghter-honse.]  The  operation  of  a  slaughter-house  in  a  populous  local- 
ity is  prima  facie  a  nuisance,  and  may  be  restrained  at  the  suit  of  neigh* 
boring  residents  injured  thereby.    Beiehert  v.  Oe&n  (96  Ind.  78),  786. 

J3$e  CoKsnTunoKAL    Law,  27 ;    EviDKNca,  611 ;    Municipal  Gobpora. 

TIOK,  118. 

OFFICE  AND  OFFICER. 

Of  oorporatlon  —  Uafaility  for  nkonmy  stolen.]  The  secretary  of  a  corpora- 
tion, bound  to  receive  its  moneys  and  pay  them  over  to  the  treasurer,  is 
liable  for  such  monejrs  stolen  from  him  if  he  failed  to  use  reasonable  dili- 
gence in  paying  them  over.  Odd  F^JUam*  MiUtuU  Aid  Asioeiaiian  pf  8im 
FraneUto  v.  Jcme$  (68  Cal.  698),  107. 

See  Statutk,  700. 

PARDON. 

1*  CkmditioiiaL]    Where  a  pardon  is  granted  on  condition  that  the  prisoner ) 
leave  the  State  and  never  return,  and  upon  his  prondse  to  comply,  he  may 
be  re-arrested  if  he  has  had  ample  opportunity  to  leave  the  State  and  has 
not  done  so.    Em  paHe  Marks  (64  Cal.  29),  684. 

^  IMiveiy  and  aooeptanoe.]  A  pardon  delivered  to  a  warden  of  the  peniten- 
tiary, directing  him  to  restore  the  convict  to  liberty,  is  effectual  and  irre- 
vocable, although  at  the  time  of  delivery  the  convict  was  not  in  the  peni- 
tentiary, but  in  jail,  subject  to  the  warden's  orders,  and  awidting  removal. 
Be  parte  PaweUdrS  Ala.  617),  71. 

3.  BiFeot  as  to  second  ofiense.]    When  an  additional  punishment  is  prescribed 
for  a  second  offense,  pardon  of  the  first  offense  takes  away  the  right  to 
inflic  t  It     Edtoardt  v.  OommomeeaUh  (78  Va.  89),  877. 
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PARENT  AND  CHILD. 

Itt  looo  iwurtitig  —  aoticm  for  lou  of  senrloe  and  rwiMmfti]  Wlkere  an  lii* 
faat  dies  by  the  negligence  of  another,  one  standing  in  loeo  parentia  maff 
reoover  f ram  him  for  medical  expenses  and  for  actual  loss  of  service  np  to 
the  time  of  the  death.     WhUaker  v.  Warren  (80  N.  H.  20),  802. 

8ee  Invakct,  567 ;  Nbgliobngb,  716. 

PARTITION. 

Of  ramalndar.]  Partition  cannot  be  had  of  an  estate  in  xvmalnder.  Wood  ▼• 
Suifg  (91  N.  G.  08),  689. 

PARTIES. 
See  Babembnt,  688. 

PARTNERSHIP. 

1.  Intarast  In  piofiti  for  sarvloas.]  An  agreement  that  an  employee  shall 
have  a  specified  share  of  the  profits  of  the  InuAness  for  his  services  does 
not  constitute  a  partnership.    Sodiker  v.  Applegate  (24  W.  Va.  411)»  252. 

9*  Paying  individual  debt  with  firm  property.]  One  partner,  individoally 
indebted  to  a  person  owing  the  firm,  may  not  apply  the  debt  dne  the  firm 
to  the  payment  of  his  own  debt,  without  consent  or  ratification  by  his  co- 
partners, and  the  debtor  to  the  firm  is  still  liable  therefor.  ThamoM  v. 
8tet9on  (62  Iowa,  587),  148. 

3.  Retiring  partner  —  evidenoe  —  admisstnti  of  remaining  members.]    In  an 

action  against  a  retired  jMirtner  for  a  debt  contracted  by  the  remaining 
members,  in  the  same  firm  name,  on  the  ground  of  the  want  of  notice  or 
knowledge  of  the  dissolution,  the  account  as  entered  on  the  ledger  of  the 
new  firm  is  not  evidenoe  against  the  defendant.  PringU  v.  Leieericfi  (97 
N.  Y.  181),  522. 

4.  ^  Shares  "  in  a  business.]    Unincorporated  persons  taking  certain  numbers 

of  "  shares,"  **  for  the  purpose  of  starting  a  grocery  store,"  are  partners 
between  themselves,  although  they  called  themselves  *'  stockholders  *'  and 
their  opinion  was  that  there  was  no  liability  for  losses  beyond  the  amount 
paid  for  the  shares.     Famum  v.  PfUeh  (60  N.  H.  294),  818. 

•v  Statute  —  ^  A  Oo."  representing  no  aotnal  partners.]  A  bond  was  executed 
to  *' John  Gay  and  Charles  Qay,  Jr.,  doing  business  as  Gay  Brothers  k 
Co."  They  were,  as  the  obligors  knew,  the  only  jMirtners.  HM^  not 
within  the  statute  prohibiting  the  transaction  of  business  in  the  name 
of  a  partner  not  interested,  and  requiring  the  designation  "&  Co."  to 
represent  an  actual  partner,  under  penalty  as  a  misdemeanor  for  non- 
observance.     Qay  V.  Seibold  (97  N.  Y.  472),  588. 

6.  Surviving  partner  —  assignment  for  oreditors.]    The  surviving  partner  of 

an  insolvent  firm  may  make  a  general  assignment  for  creditors  without 
preferences.     SaUbury  v.  EUUon  (7  Colo.  167),  847. 

7.  Use  of  firm  name  by  purchaser — liability  of  former  member.]    Where 

one  who  has  carried  on  business  alone,  under  a  firm  name,  sells  the  busi- 
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PAKTNERSHIP—  Cim^nwed. 

ness  to  his  son,  who  continues  the  basiness  under  the  same  name,  the  former 
is  liable  for  goods  purchased  by  the  latter  from  an  actual  dealer  with  the 
former,  who  has  no  knowledge  or  notice  of  the  transfer.  BUeraon  t. 
Leeds  (97  Ind.  886),  458. 

See  Byidbncb,  04;  Insurance,  20;  Nbgliobngb,  516. 

PEDIGREE. 
See  EviDBNCE,  615. 

PENALTY. 
See  Stattttb,  655. 

PLEDGE. 
Oreditor's  duty  as  to  coUaterals.]  The  plaintiff  assigned  to  the  defendant 
two  promissory  notes  as  collateral  security.  The  defendant  got  judgment 
on  the  notes,  and  sold  the  maker's  real  estate  of  the  judgment  on  execu- 
tion, without  the  knowledge  of  or  notice  to  the  plaintiff,  for  about  one- 
twentieth  of  its  value;  the  defendant's  minor  daughter  bidding  it  in  at 
his  suggestion,  there  being  no  other  bidders  present.  The  defendant 
afterward  got  judgment  against  the  plaintiff  for  the  balance.  In  a  suit  to 
restrain*the  collection  of  that  judgment,  held,  that  the  defendant  moat  be 
restrained  and  acco«int  for  the  loss.    McQueen's  Appeal  (104  Penn.  St  596), 

592. 

PRESCRIPTION. 
See  Easement,  588. 

PRESUMPTION. 
See  Negligence,  6122. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROMISSORY  NOTE. 
See  Negotiable  Instrumrnt. 

pr6ximate  cause. 

See  Damages,  168,  668. 

PUBLIC  POLICY. 
See  Contract,  181,  746. 

RAILROAD. 
1.  maotlon  for  ]ioivpa3rmont  of  £ure.]  The  plaintiff  took  passage  on  the  defend- 
ant's railway  for  a  station  four  miles  distant.  He  depended  on  a  friend 
taking  passage  at  the  same  time  to  pay  his  fare,  but  that  person  got 
into  another  car.  When  the  conductor  demanded  his  ticket  he  told  him 
he  had  neither  ticket  nor  money,  but  would  go  into  the  other  car  and 
get  the  money  from  his  friend.  The  train  was  midway  between  the 
stations.  The  conductor  refused  to  delay,  and  put  him  off.  BM,  that 
^e  could  recover  damages.  Cla/rk  v.  Wilmington  and  Weldon  EaUroad 
Company  (91  N.  C.  506),  647. 
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.  PROPERTY. 

not  made  in  the  coarse  of  husbandry,  bat  made 
.ag  hogs,  not  fed  apon  the  products  of  the  land. 
Jig  mixed  with  loam  drawn  from  other  lands,  is  do 
Snow  V.  Perkins  (60  N.  H.  4»3),  388. 

RECX)GNIZANCE 
See  Contempt,  605. 


his 


RELIGIOUS  SOCIETY. 

^  j^P  removing  priest.]    No  action  lies  by  a  Catholic  priest  against  hit 
''  ^op  for  removing  him  from  his  office.     O* Donovan  ▼.  Chakkrd  (97  Ind. 
mh  462. 


^  Bxpahdojk  from  church.]  A  religious  society  cannot  be  compelled  to  re- 
instate a  member  expelled  from  the  church,  where  the  expulsion  was 
not  by  an  act  of  the  corporation  and  did  not  affect  any  interest  in  property. 
Sale  V.  First  BegtUa/r  Baptist  Church  of  Mason  OUy  (62  Iowa,  26),  186. 

See  Libel,  289. 

REMAINDER. 
See  Partition;  689. 

REPLEVIN. 
See  Execution,  517  ;  Fixtures,  710. 

RESTRAINT  OF  MARRIAGE. 
See  Will,  478. 

RESTRAINT  OF  TRADE. 
iSw  Contracjt,  427. 

SALE. 

1.  Warranty — patent  defects.]  On  the  sale  of  a  patent  right  to  a  chun, 
manufactured  by  the  seller,  he  exhibited  a  sample  of  it,  stating  that  it 
would  produce  butter  in  from  three  to  five  minutes  ;  could  be  operated  bj 
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SALE  —  Continued. 

a  child  five  or  six  years  old  ;  that  it  was  made  of  juniper  wood,  and  that 
the  dasher  was  nickel-plated;  whereas  in  fact  it  woald  not  produce  butter 
in  less  than  ten  minutes,  was  too  heavy  for  children  to  work  it;  was  made 
of  white  pine  and  painted,  and  the  dasher  was  of  polished  iron.  Held,  a 
valid  warranty,  and  that  the  court  could  not  pronounce  the  discrepan- 
cies so  plain  and  obvious  as  to  avoid  it.     Tabor  v.  Peters  (74  Ala.  90),  b04. 

2.  When  title  passes.]  A  stock  of  goods,  old  and  new,  was  sold,  the  new  at 
invoice  prices,  the  old  at  prices  to  be  agreed  on  at  a  fixed  time,  the  pur- 
chaser giving  his  notes  for  the  estimated  price  of  the  whole,  to  be  in- 
creased or  diminished  according  to  the  eventual  agreement  as  to  the  old 
goods.  The  goods  were  delivered.  Before  any  agreement  as  to  the  price 
of  the  old  goods  a  creditor  of  the  seller  attached  the  goods.  HM,  that 
title  had  passed  and  the  creditor  got  no  lien.  Shealy  v.  Edwards  (73  Ala. 
175),  48. 

SIDEWALK. 
JSee  Negliobncb,  561. 

SLAUGHTER-HOUSE. 
See  Nuisance,  736. 

STAKEHOLDER. 
See  Wager,  816. 

STATUTE. 

1.  Ambiguity.]    A  statute  prohibited  the  sale  of  spirituous  liquors  within 

three  miles  of  Mount  Zion  church  in  Gaston  county.  There  were  two 
churches  of  that  name  in  that  county.  Held,  inoperative.  State  v.  Part- 
low  (91  N.  C.  550),  652. 

2.  Oonstruction  —  bribery.]    A  police  officer,  taking  money  in  consideration 

of  his  promise  not  to  arrest  a  certain  class  of  offenders,  is  guilty  of  re- 
ceiving a  bribe  under  a  statute  denouncing  the  receiving  of  a  bribe  by  any 
executive  officer  in  a  matter  which  "  may  be  brought  before  him  in  his  of- 
ficial capacity."    People  v.  Markham  (64  Cal.  157), 700. 

3. "decrepit."]  In  a  statute  concerning  assault  and  battery  upon  " de- 
crepit persons,"  those  words  mean  those  who  are  disabled,  incapable  or 
incompetent,  from  either  physical  or  mental  weakness  or  defects, 
whether  produced  by  age  or  other  causes,  to  such  an  extent  as  to  render 
them  comparatively  helpless  in  personal  conflicts  with  persons  of  ordinary 
health  and  strength.     HaU  v.  State  (16  Tex  Ct.  App.  6),  824. 

4. "movable  property."]  A  growing  and  unripe  crop  is  not  ''mov- 
able" or  "personal  property."  Hardeman  v.  State  (16  Tex.  Ct.  App.  1), 
821. 

6.  penalty.]  A  statute  provides  a  penalty  against  any  railroad  com- 
pany for  failure  during  any  trip  to  announce  the  stopping  places.  Held^ 
that  only  one  penalty  can  be  recovered  up  to  the  time  of  suit.  Parks  ▼. 
NnsIirWe,  Chattanooga  and  St.  Lovis  Railway  (18  I^ea,  1),  655. 
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STATUTE  —  Continued, 
6. Sunday.]    Where  the  last  day  for  the  performaace  of  an  act  by  statute 


falls  on  Sunday,  it  may  be  done  on  the  next  day.    JEdmundion  v.  Wrctgg 
(104  Penn.  St.  500),  590. 

See  Constitutional  Law,  dil  ;  Pabtnbbship,  583. 

STATUTE  OF  LIMITATIONS. 

1.  Fraud.]    Where  a  debtor  disclosed  to  the  administrator  of  his  creditor  the 

fact  of  his  indebtedness,  but  omitted  to  state  the  amount,  this  is  not  sach 
fraudulent  concealment  as  will  toll  the  statute  of  limitations.  Sankey  v. 
McBlwey  (104  Penn.  St.  265),  575. 

2.  Plromise  to  pay  ^when  able."]    A  promise  to  pay  a  debt  against  which 

the  statute  of  limitation  has  run,  "  when  able,"  is  conditional,  and  the 
creditor  must  prove  the  happening  of  the  condition.  BichM^dean'  v. 
Brichyr  (7  Colo.  58),  844. 

STOCK. 
Ctaitifioate— stolen.]    iSe^  Corporation,  705. 

STREET. 
See  Municipal  Corporation,  118,  561  ;  Highway. 

SUNDAY. 
See  CON8TITUTIOI7AL  Law,  290  ;  Statute,  590. 

TAXATION. 
Of  chattels  —  ownership   by  non-reeident.]      Chattels  purchased  in    one 
State  by  a  citizen  of  another,  and  remaining  in  the  former  to  receive  a 
finishing  process  of  manufacture,  are  taxable  in  the  State  where  pur- 
chased.   Stomdard  Oil  Company  v.  Combs  (96  Ind.  179),  156. 

See  Injunction,  288. 

TELEGRAPH. 
See  Eminent  Domain,  7. 

TENANCY  IN  COMMON. 

Of  mine — waste — injunction.]  When  one  of  the  several  tenants  in  com> 
mon  of  a  mine  is  working  it  in  the  usual  way,  and  not  excluding  his  co- 
tenants,  he  may  not  be  called  to  account  to  them  in  an  action  for  damsges 
as  for  waste,  nor  restrained  from  thus  working  the  mine.  MeOord  v.  Oak- 
land QtUcksOver  Mimng  Company  (64  Cal.  184),  686. 

Adverse  possession.]    See  Adverse  Possession. 

TRADE-MARK.    . 

1.  u  Philadelphia  beer.**]    A  business  sign  with  a  row  of  beer  barrels  painted 

on  it,  with  the  letters  "P.  B."  on  the  heads,  the  words  ''Depot  of  the 
Celebrated"  above,  and  the  words  ''Philadelphia  Beer  "  below,  cannot 
be  protected  as  a  trade-mark  per  ae.    Eggers  v.  Hink  (68  Cal.  445),  96. 

2.  ^  Samaritan."]     "  Samaritan ''  is  not  a  valid  trade-mark  on  medicines.    Dee- 

mond's  Appeal  (108  Penn.  St.  126),  118. 
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TRIAL. 

1.  Fallnre  to  cond«mi  applaxue  of  spectators  —  comments  of  counseLJ  On  a 

murder  trial,  at  the  end  of  the  opening  address  of  the  prosecuting  attorney, 
the  aadience  applauded.  In  his  closing  argument  he  alluded  to  this,  and 
approved  it.  The  court  did  not  check  nor  reprimand  the  audience  nor 
the  coonsel,  nor  caution  the  jury.  This,  it  seems,  was  error.  Carttoright 
V.  SitUe  (16  Tex.  Ct.  App.  473),  826. 

2.  Ph3niical  examination  of  plaintift]    On  the  trial  of  an  action  of  damages 

for  a  x>ersonal  Injarj,  the  court  may  refuse  to  order  the  plaintiff  to 
submit  to  a  physical  examination  by  the  defendant's  medical  witnesses, 
in  private,  it  not  appearing  to  be  necessary,  and  the  plaintiff  having 
already  submitted  to  an  examination  by  snch  witnesses  in  the  presence  of 
the  jury.  Sioux  OUy  and  Pacific  Ecnlroad  Company  v.  FirUayson  (16  Neb. 
578),  724. 

TRUST. 
iStf^WiLL,  884. 

VENDOR  AND  PURCHASER. 

meotment.]  Ejectment  will  lie  against  one  in  possession  of  land  under  a  con- 
tract of  purchase,  who  refuses  fully  to  x>erf orm  on  his  part.  Hicks  v.  LoveU 

(64  Cal,  14),  679. 

8ee  Fixtures,  710. 

WAGER. 

Action  against  stakeholder.]  Where  a  wager  is  made  on  the  result  of  a  pub- 
lic election,  and  the  stakeholder  pays  the  stake  after  the  result  is  generally 
known  and  publicly  announced,  but  before  the  issue  of  the  official  certifi- 
cate, the  loser,  having  after  the  payment  but  before  the  issue  of  the  cer- 
tificate notified  him  not  to  pay,  may  maintain  an  action  against  him  for 
his  stake.     Levsis  v.  BrtUon  (74  Ala.  317),  816. 

WAREHOUSMAN. 

Storage  of  grain — fire.]  Where  a  warehousman  receives  grain  on  storage, 
and  puts  it  in  a  bin  with  his  own  and  that  belonging  to  others,  and  sells 
therefrom,  always  reserving  enough  to  answer  the  demand  of  each  owner, 
he  is  not  liable  to  the  depositors  for  loss  by  fire  not  attributable  to  hir 
fault.     Rice  v.  Nixon  (97  Ind.  97),  430. 

WARRANTY. 
See  Sale,  804. 

WASTE. 
See  Tenancy  in  Common,  686. 

WATER  AND  WATER-COURSE. 

MiUB«l-bed.J    A  mussel-bed,  between  which  and  the  shore  no  water  flows 

at  low  tide,  belongs  to  the  owner  of   the  adjacent  shore.     Kiiig  v    Toung 

(76  Me.  76),  596. 

See  Boundary,  311.  609. 
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WILL. 

1.  Agreement  as  to  a  bank  depoiitj  An  agreement  between  two  aavings-bank 

depositors,  that  the  survivor  shall  have  the  other's  deposit,  not  being 
executed  according  to  the  statute  of  wills  and  each  retaining  control  dar- 
ing his  life,  is  invaUd.    Towle  v.  Wood  (60  N.  H.  484),  3^. 

2.  Charitable  deviae.]    A  devise  to  one  for  life,  providing  that  what  remains 

at  his  death  he  shall  devise  "to  the  support  and  management  of  such 
worthy  and  meritorious  charitable  and  educational  and  religious  instita- 
tions  of  the  Roman  Catholic  faith  "  as  he  may  determine,  is  valid.  Quinn 
V,  Shields  (62  Iowa,  129),  141. 

3.  Knowledge  of  contenta.]    The  testator's  knowledge  of  the  contents  of  the 

will  maj  be  shown  by  circumstances.  Montague  v.  AUan*8  Executors  (78 
Va.  592),  884. 

4.  Interested  draftsman.]    A  will  is  not  invalidated  by  the  facts  that  it  was 

drawn  by  a  confidential  friend  of  the  testator  and  that  his  wife  was  a  bene- 
ficiary.    Id. 

6.  Notes  aa  part  of.]  Notes  made  by  a  testator,  payable  at  his  death,  folded 
up  with  his  will,  referred  to  and  clearly  identified  therein,  and  remaining 
in  his  possession  at  his  death,  are  a  part  of  the  will.  Fickle  v.  Bnepp  (97 
Ind.  289),  449. 

6.  Restraint  of  marriage.]    A  devise  to  the  testator's  wife  "so  long  as  she 

shall  remain  my  widow  "  is  not  in  restraint  of  marriage.  HibbUs  v.  Jack 
(97  Ind.  570),  478. 

7.  Trust  for  charity.]   A  trust  to  executors  to  distribute  a  residuum  among  the 

testator's  relatives  and  for  benevolent  objects,  in  such  sums  as  they  shall 
deem  best,  is  valid.     Ooodale  v.  Moor^ey  (60  N.  H.  528),  884. 

Ante-nuptlaL]    See  Mabbiage,  828. 

See  Marriage,  828. 

WITNESS. 
Oroaa-ezamination — inculpation.]    Where  a  plaintiff  has   testified   in   his 
own  behalf  in  a  suit  for  personal  injury  by  a  defective  sidewalk,  it  is  dis- 
cretionary to  allow  him  to  be  asked  on  cross-examination  whether  he  had 
not  combined  with  others  several  years  before  to  defraud  an  insurance 
company,  he  not  claiming  his  privilege.    OUy  of  SotUk  Bend  v.  Hardy  (98 
Ind.  577),  792. 
Restoring  competency  of  infunoua.]    See  Constitutional.  Law,  218. 
See  Arrest,  598  ;  Criminal  Law,  629 ;  Trial,  724 

WORDS. 
"Decrepit."]    See  Statute,  824. 

"Fugitive."]    See  Extradition,  63.     . 

"  Justice  or  judge."]    See  Constitution-vl  Law,  556. 

"  Movable  property."]    See  Statute,  821. 

"Roadway— roadbed."]    See  Constitutional  Law,  98» 

"  Violation  of  law."]    See  Insurance,  469. 

"  When  able."]    See  Statute  of  Limitations,  344. 
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